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Batlet  and  Another,  Execators  of  T.  K.  B^^yley, 
9.  BucKLAND,  GoRDON,  and  Others. 

XHIS  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause  wbere  a  de- 
why  the  judgment,  execution,  and  all  proceedings  subsequent  i^n^Mrvcd 
to  the  writ  of  summons,  so  far  as  respected  the  defendant  ^^^}^  procew, 

*^  and  an  attor- 

Gordon,  should  not  be   set  aside,  and  why  the  sum  of  ney  without 
36821  9«.  7<2.,  levied  upon  the  ssud  defendant  Gordon's  goods,  ^n  for  him, 
and  pwd  by  him  into  Court,  should  not  be  repaid  to  him  or  ^^*  ^tcrfcre  to 
his  attorney.     It  appeared  from  the  affidavits,  that  the  ■«*  ^^,  *^®  ., 

,  proceedings,  if 

defendants  were  shareholders  in  the  Vale  of  Neath  Brewery  the  attorney  bo 

Company,  and  that  the  action  was  brought  on  a  promissory  ^\  jeaVe  the 

note  for  575/.  4*.  lOi,  made  by  the  company  in  favour  of  the  ^?f^j^^^y*^by 

phdntifFs' testator.     The  writ  of  summons  issued  on  the  18th  summary  appli- 

of  November,  1846,  and,  on  the  24th  of  the  same  month,  the  the  attorney.  If 

defendant  Buckland,  who  was  the  managing  director,  wrote  inroWenT^e 

to  the  plaintiffs'  attorney  the  following  letter : —  r  ^^^iT^  7' 

dant  on  eqni- 

••  Dear  Sib, — I  am  sorry  to  find  that  process  has  been  he  has  a  de- 
issued  by  Mr.  Bayley*s  executors  against  the  Vale  of  Neath  ^"^^1°"  ^^ 

But  where  a 
plaintiff,  with- 
out serring  a  defendant,  accepts  the  appearance  of  an  unauthorised  attorney  for  the  defendant, 
the  Court  will  set  aside  the  judgment  as  irregular,  with  costs,  and  leave  the  plaintiff  to  recover 
those  coets,  and  the  expense  to  which  he  has  been  put,  from  the  delinquent  attorney  by  sum- 
insvy  proceediogs* 

VOL.   I.  B  EXCH. 


i  EXCHEQUER  REPORTS. 

1847,        Brewery  Company.    Mr.  George  Leeds,  of  Neath,  is  the 

Batle         solicitor  of  the  company,  and  will  accept  service  on  behalf 

^-  of  all  parties,  and  act  for  them.     I  hope  you  will  not  allow 

BUCKLAND.  _        .  -I         T  1  11 

any  unnecessary  expenses  to  be  incurred.  I  enclose  a  check 
for  25/.  10«.  6(f.,  amount  of  costs  indorsed  on  the  writ,  and 
hope  to  settle  the  claim  before  any  greater  expenses  are 
incurred.  Please  to  acknowledge  the  receipt  of  the  check, 
addressed  to  the  company  at  Neath. 

«  W.  H.  BUCKLAND." 

At  the  time  the  above  letter  was  received,  the  defendant 
Gordon  and  several  others  had  not  been  personally  served 
with  the  writ ;  and,  in  consequence  of  the  letter,  no  further 
attempts  were  made  by  the  plaintiffs'  attorney  to  effect  ser- 
vice on  them,  but  he  immediately  forwarded  the  writ  to 
Mr.  Leeds,  who  indorsed  on  it  the  usual  undertaking,  to 
appear  on  behalf  of  the  defendants.  An  appearance  was 
afterwards  entered  in  pursuance  of  such  undertaking,  and  the 
plaintiffs  having  declared  on  the  note,  a  plea  was  delivered 
denying  the  making  of  the  note,  upon  which  issue  was  joined, 
and  notice  of  trial  given.  On  the  9th  of  January,  the 
plaintiffs'  attorney  received  a  letter  from  Mr.  Leeds,  proposing 
that  the  plaintiffs  should  take  the  company's  bills  for  the 
amount  of  the  debt  at  two  and  four  months,  to  be  secured 
by  a  judge's  order,  with  taxed  costs  to  be  paid  down.  This 
offer  having  been  accepted,  an  order  was  drawn  up  by  con- 
sent for  payment  of  345/.  6«.  4(/.,  and  interest,  by  instalments, 
and  in  case  of  default  the  plaintiffs  to  be  at  liberty  to  sign 
final  judgment,  and  issue  execution  for  the  whole  amount 
remaining  unpaid.  Default  having  been  made  in  payment 
of  one  instalment,  judgment  was  entered  up,  and  execution 
levied  upon  the  goods  of  Gordon.  An  application  was  made 
to  Erhy  J.,  at  chambers,  to  set  aside  the  judgment  and 
execution,  when  he  ordered  that  upon  payment  of  the  sum 
levied  into  Court,  the  matter  should  be  adjourned  until  the 
fiilh  day  of  the  ensuing  term.     The  affidavit  of  Gordon 
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stated,  that  he  was  neyer  served  with  any  writ  in  this  action,        |g4j^^ 
nor  until  ihe  levy  made  had  he  ever  knowledge  of  any  such 
action  haying  been  brought,  or  of  any  writ  having  issued  v. 

against  him,  or  of  any  appearance  having  been  entered  for 
him:  that  he  never  appeared  to  the  action,  or  authorised 
Mr.  Leeds  or  any  person  or  persons  to  appear  for  him  in  the 
said  action,  nor  had  he  ever  authorised  Bucklimd  or  any 
other  person  to  cause  an  appearance  to  be  entered  for  him, 
nor  had  he  any  notice  of  any  of  the  proceedings  in  this  action, 
or  any  knowledge  of  the  existence  thereof^  or  of  any  circum- 
stanoes  giving  rise  thereto,  or  of  any  intention  to  bring  the 
same  action,  until  the  said  execution  was  levied:  it  also 
stated  that  he  had  a  good  defence  upon  the  merits.  It 
appeared  that  Leeds  was  in  solvent  circumstances,  and  a 
person  of  responsibility. 

Martin  {Shinner  vrith  him)  shewed  cause.— The  Court  will 
not  interfere  to  set  adde  this  execution.  The  general  rule 
is,  that  where  an  attorney  has  appeared  without  authority, 
the  Court  proceeds  as  if  he  had  authority,  and  leaves  the 
defendant  to  his  remedy  against  the  attorney.  Such  is  the 
law  laid  down  in  an  anonymous  case  in  Salkeld  (a),  and  since 
invariably  acted  on.  There  HoU^  C.  J.,  says,  "  The  course 
of  this  Court  is,  where  an  attorney  takes  upon  him  to  appear, 
the  Court  looks  no  further,  but  proceeds  as  if  the  attorney 
had  authority,  and  leaves  the  party  to  his  action  against  him." 
In  a  subsequent  anonymous  case  in  the  same  book  (6),  the  rule 
IB  laid  down  in  similar  terms,  though  somewhat  qualified : 
there  the  Court  say,  "If  the  attorney  be  able  and  responsible, 
we  will  not  set  aside  the  judgment.  The  reason  is,  because  the 
judgment  is  regular,  and  the  plaintiff  ought  not  to  suffer, 
for  there  is  no  fault  in  him ;  but  if  the  attorney  be  not  re- 
sponsible, or  suspicious,  we  will  set  aside  the  judgment,  for 
otherwise  the  defendant  has  no  remedy,  and  any  one  may  be 

(a)  1  Salk.  86.  (&)  Id.  88. 

b2 
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1847.        undone  by  that  means."    The  same  law  is  found  in  an 
Baylbt       anonymous  case  in  the  Modem  Reports  (a),  where  it  is  said 
«'•  that  "  If  an  attorney  appear  for  another  without  a  warrant, 

and  judgment  is  against  him,  the  judgment  shall  stand,  and 
the  party  shall  be  put  to  his  action  against  the  attorney;  but 
if  the  attorney  be  a  beggar,  or  in  a  suspicious  condition,  the 
Court  will  set  aside  the  judgment."  Those  authorities  were 
acted  upon  in  a  recent  case  of  Stanhope  v.  Forman  (b).  In 
Mudry  v.  Newman  (c)y  it  was  held  to  be  no  answer  to  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  that  the  action  was 
brought  by  an  attorney  without  the  knowledge  or  autho- 
rity of  the  plaintiff.  Williams  v.  Smith  (rf),  Barber  v. 
Wilkins{e\  and  Hubbart  v.  Phillips  (f),  are  to  the  same 
effect.  Hambridge  v.  De  La  Crouee  {g)  is  an  analogous  case : 
there  it  was  held  that  one  partner  could  not  authorise  an 
attorney  to  enter  an  appearance  and  submit  to  judgment  for 
a  copartner. 

The  Attomet/'Generaly  in  support  of  the  rule. — It  is  con- 
ceded that  there  is  an  apparent  current  of  authority,  but 
the  Courts  do  not  seem  to  have  always  acted  upon  the  rule 
laid  down  with  respect  to  the  attorney's  solvency.  The  case 
in  Salkeld  is  very  loosely  reported,  and  for  aught  that  appears 
may  have  turned,  upon  the  mere  technical  objection  of  an 
omission  to  produce  a  warrant  of  attorney,  as  formerly 
required.  If  a  party  is  sued  for  a  debt,  and  pays  the  amount 
to  an  attorney  who  has  commenced  proceedings  without  any 
authority,  the  party  sued  is  liable  to  pay  the  money  over 
again :  Robson  v.  Eaton  (A).  Upon  that  ground  the  Court 
allowed  the  application  in  the  case  of  Hubbart  v.  Phillips ; 
and  it  is  a  strange  doctrine  to  hold  that  the  party's  re- 
sponsibility will  depend  upon  the  solvency  or  insolvency  of 

(o)  6  Mod.  16.  {e)  6  Dowl.  P.  C.  306. 

\h)  3  Bing.  N.  C.  303.  (/)  13  M.  &  W.  702. 

(c)  1  C,  M.  &  R.  402.  {g)  C.  P.,  Mich.  T.,  1846. 

\d)  1  Dowl.  P.  C.  632.  (Ji)  1  T.  R.  62. 
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die  attorney.     The  rule  does  not  appear  to  be  founded  on 

any  principle.     If  the  point  is  to  be  decided  by  the  question       Batlbt 

as  to  which  of  the  two  parties  should  suffer  from  the  wrong-    ^^   ^' 

ful  act  of  the  attorney,  it  is  certainly  more  reasonable  that 

the  plaintiff  should,  for  he  might  have  written  to  or  served 

process  on  the  defendant.     The  practice  is  not  so  inveterate 

as  to  preclude  the  Court  from  examining  the  propriety  of 

the  role  as  laid  down  in  Salkeld's  Beports. 

Cur.  adv.  vulL 

At  the  sittings  after  term  (July  3),  the  judgment  o^the 
Court  was  deliyered  by 

BoLFE,  B. — We  took  time  to  consider  this  case,  in  order 
that  we  might  determine  what  rule  it  might  be  proper  to 
lay  down  as  a  guide  to  similar  cases  in  future.  There  is 
no  dispute  as  to  the  facts.  The  plaintiffs  commenced  their 
action  against  the  several  defendants,  including  Mr.  George 
Gordon,  the  party  now  applying  for  relief;  they  served 
some  of  the  defendants,  not  including  the  applicant  Mr, 
Gt>Tdon,  with  the  writ,  and  after  this  an  attorney  at  Neath, 
Mr.  Geoige  Leeds,  was  instructed  by  the  parties  served  to 
^pear,  and  did  appear  for  all  the  defendants,  except  a 
person  of  the  name  of  Clarke,  for  whom  an  appearance  was 
duly  entered  according  to  the  form  of  the  statute  by  the 
plaindffi.  Mr.  Leeds  then,  by  like  authority,  consented  to  a 
judge's  order  to  stay  proceedings  on  payment  of  debt  and 
costs.  This  order  not  having  been  complied  with,  judgment 
against  all  the  defendants  was  signed,  and  execution  sued 
out.  Under  this  execution  the  goods  oi*  Mr.  Gordon 
were  seized  by  the  sheriff,  Mr.  Gordon  never  having  been 
served  with  the  writ,  and  having  given  no  authority,  direct 
or  indirect,  to  Mr.  Leeds  to  appear  for  him.  He  now  applies 
to  have  the  judgment  set  aside,  either  as  an  irregular  judg- 
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1847.        ment^  or,  if  a  regular  judgment,  then  on  an  affidavit  of 

Baylbt       nierits,  and  on  payment  of  costs.     The  only  other  material 

V*  fact  mentioned  in  the  affidavit  is,  that  Mr.  George  Leeds^ 

BUCKLA,ND. 

the  attorney  by  whom  the  appearance  has  been  entered,  ia 
in  solvent  circumstances. 

The  rule  of  law  hitherto  has  generally  been  considered  to  be 
as  stated  in  an  anonymous  case  in  Salkeld,  86,  that  "  where 
an  attorney  takes  upon  himself  to  appear,  the  Court  looks 
no  further,  but  proceeds  as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  to  his  action  agsunst  him ;  ^* 
but  they  qualified  it  in  Salkeld,  88,  stating  that  the  judg- 
ment was  regular,  "but  that  if  the  attorney  be  not  respon- 
sible or  suspicious,  they  would  set  aside  the  judgment,  for 
otherwise  the  defendant  has  no  remedy,  and  any  one  may 
be  undone  by  that  means."  It  must  be  admitted,  that  the 
reasoning  is  not  very  clear  by  which  the  Court  arrived  at 
the  conclusion  that,  in  so  doing,  they  did  justice  to  the 
defendant,  for  the  non-responsibility  or  suspiciousness  of 
the  attorney  is  but  a  vague  sort  of  criterion  of  safety  to 
the  defendant,  and  by  the  hypothesis  the  defendant  is 
wholly  without  blame,  and  may  notwithstanding  be  ruined. 
It  is  true  that  the  plaintiff  is  equally  blameless,  but  then 
the  plaintiff,  if  the  judgment  be  set  aside,  has  his  remedy 
against  the  defendant  as  before,  and  suffers  only  the  delay 
and  possible  loss  of  costs. 

We  are  disposed  to  lay  down  a  different  rule,  and  to 
confine  the  liability  of  the  defendant  to  cases  in  which  the 
course  of  the  proceedings  has  given  him  notice  of  the 
action  being  brought  against  him.  When,  therefore,  a 
defendant  has  been  served  with  process,  and  an  attorney 
without  authority  appears  for  him,  we  think  the  Court 
must  proceed  as  if  the  attorney  really  had  authority,  be- 
cause, in  that  case,  the  defendant,  having  knowledge  of  the 
suit  being  commenced,  is  guilty  of  an  omission  in  not 
appearing  and  making  defence  by  his  own  attorney,  if  he 
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has  any  defence  on  the  merits.      There  the  plaintiff  is        1847. 

without  blame,  and  the  defendant  is  guilty  of  negligence. 

But  even  in  that  case,  if  the  attorney  be  not  solvent,  we  v. 

should  relieve  the  defendant  upon  equitable  terms,  if  he 

had  a  defence  on  the  merits.     If  the  attorney  were  solvent, 

it  would  not  be  unjust  to  leave  the  defendant  to  his  remedy 

by  summary  application  against  him. 

On  the  other  hand,  if  the  plaintiff,  without  serving  the 
defendant,  accepts  the  appearance  of  an  unauthorised 
attorney  for  the  defendant,  he  is  not  wholly  free  from  the 
imputation  of  negligence;  the  law  requires  him  to  give 
notice  to  the  defendant  by  serving  the  writ,  and  he  has  not 
done  GO,  The  defendant  there  is  wholly  free  from  blame,  and 
the  plaintiff  not  so;  and  upon  the  same  principle  on  which 
we  before  proceeded,  we  must  set  aside  the  judgment  as 
irr^ular,  with  costs,  and  leave  the  plidntiff  to  recover  those 
costs,  and  the  expense  to  which  he  has  been  put,  from  the 
delinquent  attorney,  by  summary  proceedings.  The  case 
of  Hubbart  v.  Phillips  (a)  is  an  authority  for  such  an  ap« 
plication.  Now,  applying  those  principles  to  the  present 
case,  it  is  clear  that  this  judgment  is  irregular,  and  the 
rule  must  be  made  absolute  for  setting  it  aside. 


(a)  13  M.  &  W.  702. 
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May  22. 

Wheii  a  judge 
at  chamberSi  by 
an  interpleader 
order,  has  di- 
rected money 
to  be  paid  into 
Court  to  abide 
the  event  of  an 
U8ue,  and  has 
resenred  the 
question  of 
costs,  an  appli- 
cation for  pay- 
ment of  the 
money  out  of 
Court  must  be 
made  to  the 
same  judge, 
and  not  to  the 
Court. 


Marks  v.  Ridowat. 
Collins  o.  Bidowat. 

X  HIS  was  a  rule  calling  on  S.  Jackson  to  shew  cause 
why  the  sum  of  £26^  paid  into  Court  in  pursuance  of  an 
order  of  ErU^  J.y  made  in  the  above  causes,  should  not  be 
paid  out  of  Court  to  the  plaintiff  C.  Marks,  and  why  the 
costs  of  C.  Marks  of  and  occasioned  by  the  said  order,  and 
the  trial  of  the  issue  between  S.  Jackson,  plaintiff,  and 
C.  Marks,  defendant,  should  not  be  psud  by  S.  Jackson  to 
C.  Marks. 

It  appeared  that  Marks  and  Collins,  the  two  plaintiffs  in 
the  above  actions,  had  respectively  obtained  judgment 
against  Ridgway,  and  had  levied  execution  on  certain  goods 
which  were  claimed  by  S.  Jackson.  An  interpleader  sum- 
mons was  thereupon  taken  out,  and  heard  before  JErky  J., 
on  the  23rd  of  September,  1846,  when  he  ordered  that  the 
execution  creditor,  Collins,  should  be  barred;  that,  upon 
payment  of  £26  into  Court  by  the  claimant  and  of  pos- 
session money,  the  sheriff  should  withdraw  from  possession  i 
that  the  parties  should  proceed  to  the  trial  of  an  issue,  in  which 
the  claimant  shall  be  plaintiff,  and  C  Marks  defendant. 
The  order  concluded  in  the  following  terms : — "  And  I  re- 
serve the  question  of  costs  and  all  further  questions  until 
after  the  trial  of  the  said  issue."  The  issue  was  tried  in 
February  1847,  when  the  jury  found  a  verdict  for  S. 
Jackson  as  to  part  of  the  goods,  with  £5  damages,  and  for 
the  then  defendant,  C.  Marks,  as  to  the  remiuning  portion 
of  the  goods.  The  present  rule  was  thereupon  obtained 
by  C.  Marks,  against  which 


PcLshley  shewed  cause. — The  Court  has  no  jurisdiction 
to  entertain  this  motion ;  the  application  should  be  to  the 
learned  judge  who  made  the  order.     The  statute  1  &  2 


TBIOTTY  TERM,   10  VICT.  9 

Yict  c.  4.5,  8.  2,  enables  any  judge  of  the  superior  courts 
to  exercise  such  powers  and  authorities  for  the  relief  and 
protection  of  the  sheriff  or  other  officer,  as  may  by  virtue 
of  the  1  &  2  Will.  4,  c.  58,  s.  6,  be  exercised  by  the  several 
ooorts  respectively,  and  to  make  such  order  thereon  as  shall 
appear  to  be  just ;  and  the  statute  expressly  enacts,  "  that 
the  costs  of  such  proceeding  sfuJl  be  in  the  discretion  of  such 
judgeJ^  The  construction  of  those  words  was  under  con- 
sideration in  the  case  of  Burgh  v.  Schqfield  (a).  There  Lord 
Abtnger,  C.  B.,  says,  ^^  There  is  some  perplexity  in  this 
matter,  but  upon  the  whole  it  appears  to  me  that  by  this 
act  of  Parliament  the  discretion  is  vested  in  the  judge." 
\AUersan,  B.— The  1  &  2  WilL  4,  c.  58,  s.  1,  enables 
dther  the  Court  or  a  judge  to  make  an  order  for  relief 
against  adverse  claims,  and,  in  addition,  '^to  make  such 
other  rules  and  orders  therein  as  to  costs,  and  all  other 
matters,  as  may  appear  just  and  reasonable ;"  that  means, 
that  the  Court  or  judge  who  made  the  original  order  shall 
also  make  the  further  order.  The  statute  1  &  2  Vict  a  45, 
6.  2,  enables  any  judge  of  the  superior  courts  to  exercise 
the  powers  given  by  the  former  act,  but  with  all  it^  reser- 
vations ;  therefore,  if  a  judge  make  the  original  order,  he 
must  also  make  the  further  order.] 

Paskky  also  argued,  that  the  money  could  not  be  paid  out 
of  Court  xmtil  after  judgment  was  entered  up,  citing  Cooper 
V.  The  Lead  Smelting  Company  (&),  Dickinson  v.  Eyre{c). 

Miller,  in  support  of  the  rule. — Burgh  v.  Schqfield  is  dis- 
tinguishable, because  there  the  claim  was  abandoned,  and 
no  trial  took  place.  In  this  case  the  issue  has  been  tried, 
and  the  matter  comes  before  the  Court  in  the  same  way  as 
any  other  cause.  If  an  application  had  been  made  for  a 
new  trial  on  payment  of  costs,  the  Court  would  entertain 
the  application.     Their  jurisdiction  in  that  case  would  arise 

(a)  9  M.  &  W.  478.        (6)  9  Bing.  634.        (c)  7  Q.  B.  d07,  note. 
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solely  from  the  statute^  and  there  is  nothing  to  prevent  its 
exercise  in  the  present  case. 

Pollock,  C.  B. — ^If  the  point  were  now  to  be  decided 
for  the  first  time,  I  should  decide  in  conformity  with  the 
case  cited.  But  as  the  question  is  not  new,  the  previous 
decision  is  binding ;  and  as  the  application  has  been  made 
notwithstanding  that  decision,  the  rule  must  be  discharged 
with  costs. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred* 

Bule  discharged,  with  costs. 


May  24,  RoCHE  V.   ChamPAIN. 

Debt  for  money  JL/EBT.     The  declaration  contained  three  counts,  for 

had  and  re-*  i     i  i  •       i  ^      a  t 

ceWed,  money  money  had  and  received,  money  lent,  and  on  an  account 

luxouS^stoted*  Stated;  and  each  count  was  for  6/.  10«.,  tnaking  in  the  ag- 

*f  19/  ^^^^  gregate  1 9t  10a     The  only  plea  was  a  set-off  of  £60. 

Plea  of  set-off  The  plaintiff  in  his  particulars  of  demand  claimed  6/.  10^ 

particniarB  of  for  money  lent.     At  the  trial,  before  the  under-sheriff  of 

eriot^f^*"''^  Middlesex,  the  defendant  had  a  verdict,  upon  the  proof  of  a 

money  lent ;  at  set-off  for  6/.  10«.     Bovill  had  obtained  a  rule,  calling  on  the 

the  trial  the  , 

defendant         defendant  to  shew  cause  why  the  verdict  should  not  be 
"wt-off  c5^       entered  for  the  plaintiff,  or  why  there  should  not  be  a  new 

6/.  10*.:—  f,.:ol 

Held,  that  he      ^™*- 
was  not  entitled 

Miller  now  shewed  cause. — The  defendant  is  entitled  to 
retain  the  verdict  which  he  has  obtained.  He  has  proved 
all  that  the  plaintiff  could  have  proved.  [Alderson^  B. — 
He  has  admitted  the  debt  by  not  having  pleaded  to  it ;  the 
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proper  way  would  have  been  to  have  pleaded  never  in-         1847. 
deb^,  in  addition  to  the  set-off.]      The  plaintiff  has      ^^^[^ 
limited  his  claim  by  his  particulars  of  demand^  and  there-     _     ^* 

«...  1  ...  Champain. 

fore  it  IS  not  necessary  to  plead  to  that  which  is  admitted 
by  the  particulars  not  to  be  due;  the  matter  stands  pre- 
dsdy  as  if  so  much  had  been  struck  out  of  the  declaration. 
There  is  no  difference  between  the  declarations  in  debt 
and  assumpsit,  and  the  defendant  by  his  plea  only  admits 
that  something  is  due,  and  not  the  whole  amount  of  the 
sums  laid  in  the  declaration.  [Piatt,  B. — In  debt,  you 
admit  the  whole  amount.]  The  observations  of  Mr.  Baron 
Parke,  in  the  judgment  of  the  Court  delivered  by  him  in 
the  case  of  Cousins  v.  Paddon  (a),  shew  that  the  declara- 
tions stand  precisely  on  the  same  footing.  He  there  says, 
'*  Whilst  it  was  considered  to  be  law  that  an  action  of  debt 
on  simple  contract  was  founded  on  one  entire  single  contract, 
and  that  the  plaintiff  could  not  recover  less  than  the  whole, 
doubtless  a  special  plea  of  payment  was  also  entire ;  and  if 
the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  was 
entitled  to  a  verdict;  but  since  it  has  been  established  by 
several  cases  that  the  demand  in  such  actions  is  divisible, 
and  the  plaintiff  may  recover  less,  and  since  several  con- 
tracts may  certainly  be  included  in  a  demand  of  one  sum  in 
an  action  of  debt  on  simple  contract,  as  well  as  indebitatus 
assumpsit,  and  since  a  plea  of  payment,  whether  pleaded  to 
a  declaration  in  one  form  of  action  or  the  other,  must  have 
the  same  meaning,  and  does  not  of  necessity  import  that 
one  entire  sum  was  paid  at  one  time,  we  do  not  see  any 
satisfactory  reason  why  it  may  not  be  considered  capable 
of  being  severed  in  one  case  as  well  as  the  other,  whether 
pleaded  to  the  whole  declaration,  or,  as  in  the  present  case, 
to  part"  [Alderson,  B. — There  is  this  difference  between 
debt  and  assumpsit :  in  the  former  case  a  writ  of  inquiry  is 

(a)  2  C,  M.  &  R.  659. 
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ROCHS 
V, 

Cbampain. 


not  necessary  in  order  that  execution  may  be  issued,  but  it 
is  in  the  latter,  and  this  is  found  convenient     The  question 
came  distinctly  before  the  Common  Law  Commissioners^ ' 
and  we  determined  to  reject  any  innovation.] 

BoviUy  contrd,  cited  Rodgers  v.  Maw  (a). 

Per  Curiam  (b). — The  rule  must  be  absolute  for  a 
new  trial 

Bule  absolute. 

(a)  15  M.  &  W.  444. 
{h)  PoOocky  C.  B.,  Alderswiy  B.,  Botfe^  B.,  and  PtaU^  B. 


May2A. 

A  notice  of 
tajation  of 
costs,  dated  the 
23rd  of  Febrn- 
ary,  to  attend 
the  following 
day,  was  left  at 
the  office  of  the 
plaintiff's  at- 
torney between 
seven  and  eight 
o'clock  of  the 
evening  of  the 
24th:— J/eM, 
that  the  notice 
was  sufficient. 


Grant  v.  Mackenzie. 

j5ILLING  had  obtained  a  rulei  calling  on  the  defendant  to 
shew  cause  why  the  taxation  of  costs  should  not  be  re- 
viewed,  on  the  ground  (amongst  others)  that  the  notice 
given  of  taxation  was  not  sufficient. 
The  notice  was  as  follows: 

^'Take  notice,  I  shall  attend  to  tax  costs  to-morrow 
at  12. 

Dated  the  23rd  of  February." 

This  notice  was  put  through  the  door  of  the  office  of  the 
plaintiff's  attorney  between  seven  and  eight  o'clock  in  the 
evening  of  the  24th9  there  being  no  one  at  the  office.  The 
taxation  was  not  attended  on  behalf  of  the  plaintiff. 

Humjrey  now  shewed  cause,  and  contended  that  the 
notice  given  was  sufficient. 
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BUUnffy  in  support  of  bis  rale. — The  notice  is  not  suffi- 
cient.   A  notice^  to  be  good^  should  be  such  a  one  as  can  be       q 
understood  by  any  person.     In  this  case  the  notice  was  v. . 

received  by  the  attorney's  derk,  after  tlie  tune  fixed  by 
the  notice  for  the  taxation;  when  he  saw  the  dato  he 
thoixght  the  time  had  passed,  and  was  deceived  by  it. 
In  BenthaU  v.  West  (a),  where  a  notice  of  trial  was  dated 
and  served  on  the  first  day  of  Hilary  Term,  1844,  for 
trial  at  the  second  sittings  in  next  Hilary  Term,  it  was  held 
that  it  ought  to  be  construed  strictly  as  a  notice  of  trial  in 
the  following  year,  and  the  cause  having  been  tried  in 
Hilary  Term,  1844,  and  (the  defendant  not  appearing)  a 
verdict  obtained  by  the  plaintifi^,  the  Court  set  it  aside  for 
want  of  due  notice  of  trial.  {Aldersony  B. — ^In  that  case 
the  notice  was  sensible.  Pollock,  C.  B. — The  attorney 
or  his  derk  should  have  been  at  the  place  till  nine  o'clock, 
ready  to  receive  anything  which  might  be  delivered].  The 
notice  is  incorrect,  and  the  fault  is  entirely  with  the  other 
side.  [Rolfs,  B. — The  delivery  would  cure  the  fault  in 
the  date.] 

Pollock,  C.  B. — Without  laying  down  any  general 
rule,  I  am  of  opinion  that  the  notice,  under  the  particular 
circumstances  of  this  case,  is  sufficient.  I  think  the  attorney 
should  have  been  at  his  place  of  business  till  nine  o'clock, 
or  should  have  left:  some  person  there  to  receive  such 
matters;  and  I  think  that  if  he  had  been  there,  he  could  not 
have  fiiiled  to  see  that  it  was  a  notice  of  taxation  for  the 
following  day.  The  mistake  was  owing  to  the  misappre- 
hension of  the  derk,  which  would  not  have  arisen  had 
proper  inquiries  been  made.  I  am,  therefore,  of  opinion 
that  the  rule  should  be  discharged. 

Aldebson,  B. — As  the  derk  was  absent  from  the  place 

m 

(a)  1  Dowl.  &  L.  590. 
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1847.        where  he  should  have  been,  I  think  that  the  defendant 
Grant       should  not  be  placed  in  a  worse  situation  than  he  would 
V'  have  been  in  had  that  person  been  there.    If  the  derk  had 

been  there,  he  would  have  received  the  notice,  and  the 
notice  being  dated  the  23rd,  and  delivered  the  24th,  he 
could  not  have  been  deceived:  he  would  have  asked  the 
person  delivering  it  the  meaning  of  it,  and  would  not  have 
been  led  to  imagine  that  the  time  for  taxation  had  elapsed. 
In  the  case  put  by  Mr.  Billing^  the  date  is  a  future  date, 
and  the  literal  interpretation  of  the  notice  leads  to  nothing 
absurd.  I  am  therefore  of  opinion  that  this  rule  should  be 
discharged. 

IloUE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Mc^  25.  Billing  t?.  Coppock. 

C,  an  attomej  JM.  ARTIN  moved  for  a  rule,  calling  upon  the  defendant 
ployed  b^/iOto  ^  shew  cause  why  an  order  of  Alderson^  B.,  whereby  the 
Londo™to  dc-  pl*""*^^ '^  ^'^^  ^^  ^^ts  Were  referred  to  the  Master  for  tax- 
fend  a  person     ation,  should  not  be  rescinded.     The  affidavit  in  support  of 

indicted  at  ,       ,  ,  ,  ... 

Cambridge  for  the  application  stated,  that^  in  the  month  of  June  1841, 
election  thm.  ^®  defendant,  who  was  an  attorney  residing  in  London,  re- 
J°  ^®  yf^"      quested  the  plaintiff,  who  was  also  a  London  attorney,  to 

io4i  and  lo4iby 

B.  delivered  to  go  to  Cambridge,  and  defend  one  Hart,  who  was  indicted  for 
coets,  and  in  bribery  at  the  Cambridge  election.  The  defendant  promised 
he'^deUvered  ^  ^^  plaintiff  that  he  should  be  paid  liberally  for  his  services. 
o?P»^o'^«  The  plaintiff  accordingly  undertook  the  defence.  In  the 
signed:— ^ff/<f,  month  of  November  1841,  the  plaintiff  sent  to  the  defend- 
tazabie      ant  a  bill  of  costs  in  respect  of  the  business  done  up  to  the 


were 


TvVcX^Q  73*    ®°^  ^^ October,  amounting  to  128/.  12^.,  and  in  the  month 
B.  37.  of  June  1842,  the  plaintiff  sent  in  the  residue  of  his  charges, 
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amoimting  to  1742L  6s.  Sd.     The  defendant  not  haying  paid         1847. 
the  whole  amount,  although  he  had  often  promised  that  he      ^    "^     " 
would  dettle  the  claim,  the  plaintiff,  in  the  month  of  February  v. 

last,  with  a  view  to  legal  proceedings,  redelivered  to  the 
defendant  copies  of  the  bills  of  costs,  duly  signed ;  and,  on 
the  16th  of  March,  commenced  the  present  action.  After 
declaration,  the  defendant  applied,  by  summons,  to  have 
the  bills  referred  to  the  Master  for  taxation,  which  applica- 
tion the  plaintiff  opposed,  on  the  ground  that  the  bills  were 
not  taxable,  according  to  the  authority  of  In  re  Simons  (a), 
and  also  because  they  had  been  delivered  upwards  of 
twelve  months,  and  no  special  circumstances  were  proved 
to  warrant  such  application.  Aldersa^  B.,  overruled  the 
objections,  and  made  the  order  which  it  was  now  sought  to 
rescind. — First,  the  power  of  the  judge  to  refer  the  bills  for 
taxation  depends  upon  the  6  &  7  Vict  c  73,  s.  37 ;  but  it 
has  been  expressly  decided  that  a  bill  for  agency  business  is 
not  taxable  under  that  statute :  In  re  Gedge  (6),  In  re 
Simons  (a).  [Alderson^  B.  — How  does  it  appear  that  Billing 
acted  as  the  agent  of  Coppock  ?  The  chaiges  seem  to  be 
made  as  between  attorney  and  client,  and  not  upon  the 
uBoal  scale  of  agency  business.]  It  was  the  same  in  the 
case  of  In  re  Simons :  there  the  defendant,  who  was  soli- 
citor to  the  Postroffioe,  employed  the  plaintiff,  who  was  a 
country  attorney,  to  conduct  a  prosecution  for  forgery,  in- 
stituted at  the  suit  of  the  Postmasters-General.  The  bill, 
it  appeared,  did  not  charge  the  defendant  as  was  usual  in 
cases  of  agency  business,  and  Coleridge^  J.,  adverts  to  that 
&ct  in  his  judgment,  and  says,  ^^  Simons  has,  indeed,  chosen 
to  make  the  same  charges  on  Peacock  as  Peacock  could 
make  on  the  Postmaster-General,  thereby  not  sharing,  but 
absorbing,  the  whole  of  the  profits.  This  is  imusual ;  but 
this  cannot  alter  the  character  of  his  service.  It  may  be 
only  a  reason  why  a  jiury  might,  upon  a  trial,  disallow  some 

(a)  3  Dowl.  &  L.  156.  {b)  2  Dow].  &  L.  915. 
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1847.  portion  of  his  demand."  [^AMersony  B. — I  thought,  in  the 
Billing  present  case,  that,  as  an  action  had  been  brought,  it  would 
CoppocK.  ^  more  reasonable  that  the  jury  should  find  their  verdict 
according  to  the  Master's  taxation.  Bolfsy  B. — Suppose 
Coppock  had  prosecuted  a  person  for  bribery,  and  had  em- 
ployed an  attorney  for  that  purpose,  is  he  not  to  have  the 
bill  taxed,  because  he  happens  to  be  an  attorney  himself? 
PoUochy  C.  B. — The  case  of  Waymouth  v.  Knip€{a)  decided 
that  an  agent's  bill  was  expressly  excepted  out  of  the  2  Gea 
2,  c.  23,  by  the  12  Geo.  2,  c  13.  Now,  as  it  required  a 
new  statute  to  take  agency  bills  out  of  the  operation  of  the 
2  Geo.  2,  c.  23,  and  as  such  bills  are  not  excepted  out  of 
the  6  &  7  Vict  c.  ^3,  it  is  evident  that  the  intention  of  the 
legislature  was,  that  the  6  &  7  Vict  c.  73,  should  have 
the  same  effect  as  the  2  Geo.  2,  c.  23,  and  include  agency 
bills.] 

Secondly,  more  than  twelve  months  have  elapsed  since 
the  original  delivery  of  the  biUs,  and  no  "  special  circum- 
stances "  are  proved  to  warrant  the  judge  in  referring  them 
for  taxation,  as  required  by  the  6  &  7  Vict  c  73,  s.  37. 
The  defendant  cannot  object  that  those  bills  were  unsigned, 
for  signature  is  required  as  a  protection  to  the  client,  and 
the  absence  of  it  is  no  ground  for  disallowing  the  taxation: 
In  re  Pender  {b).  The  defendant  was  bound  to  have  pro- 
ceeded with  the  taxation  in  the  year  1842.  [Pollock^  C.  B. 
— There  is  no  foundation  for  that.  The  case  In  re  Pender 
only  decides,  that  if  a  client  chooses  to  make  use  of  an  un- 
signed bill,  the  attorney  shall  not  object  to  its  taxation, 
merely  because  it  is  not  signed.  The  37th  section  of  the 
6  &  7  Vict.  c.  73,  first  enacts,  that  no  attorney  shall  re- 
cover his  costs  for  business  done  until  the  expiration  of  one 
month  after  the  delivery  of  a  signed  bill  Then  follows  the 
provision  for  referring  the  bill  for  taxation,  after  which  is  a 
proviso,  that  no  such  reference  shall  be  directed  ''after  the 

(a)  3  Bing.  N.  C.  387.  (b)  2  PhQlipa,  69. 
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expiration  of  twelve  months  after  such  bill  shall  have  been  1847. 
delivered,  sent,  or]"  left  as  aforesaid^  except  under  special  Billing 
circinnstances,  to  be  proved  to  the  satisfaction  of  the  Court 
or  judge."  That  means  a  signed  bill.  [Aldersauy  B. — 
The  subsequent  delivery  of  a  signed  bill  is  a  ^'  special  cir- 
cumstance," upon  which  the  party  may  act.  The  ordinary 
reading  of  the  statute  implies  that  he  may  tax  within  twelve 
months  after  the  delivery  of  a  signed  bilL  The  Lord  Chan- 
cellor has 'decided  that  the  statute  has  a  more  extensive 
operation,  and  that  the  client  may  tax  an  unsigned  bill. 
Here  the  judge's  order  is  to  tax  the  signed  bill,  and  that 
had  been  delivered  within  twelve  months.  Bolfe,  B. — ^If  it 
were  otherwise,  an  attorney  might  evade  taxation  alto- 
gether, by  first  delivering  an  unsigned  bill,  and  then,  after 
the*expiration  of  twelve  months,  delivering  a  signed  bill.] 

Feb  Cxtriam, 

Bule  refused 


Hooper  and  Another  v.  Treffry.  ^<^y  25. 

A.SSUMPSIT.  The  declaration  contained  counts  for  mo-  The  defendant, 
ney  lent,  money  paid,  money  had  and  received,  &c-  barlTto'sSl! 

Plea,  non  aasumpeit.  ^S^Xtd 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  a  purchaser. 
dtiings  after  last  Michaelmas  Term,  the  following  facts  appHedtoT., 
appeared: — The  plaintiffs  carried  on  business  in  London  p^J^hSethe** 
as  bark  and  leather  factors.     In  June,  1845,  the  defendant,  bark  if  equal  to 

Bample.    The 

who  resided  in  Cornwall,  having  some  bark  to  dispose  of,  bark  haymg 
applied  through  one  Moss,  his  London  agent,  to  the  plain-  thedefen^mt 
tiffs  to  find  him  a  purchaser.     The  plaintiffs  applied  to  one  ^g'tb^^i^iSce 

and  requested 
them  to  accept  a  bill  of  exchange  for  the  price,  which  they  did  upon  the  offer  of  a  del  credere 
cxmimission.    The  bark  not  being  eoual  to  sample,  T.  refused  to  accept  it,  and  the  plaintiffs 
having  been  called  upon  to  pay  the  hill  when  due  :—Held,  that  they  were  entitled  to  recover 
the  amount  of  the  biU,  in  an  action  for  money  paid  to  the  defendant's  use. 

VOL.    I.  C  EXCH. 
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1847.  ^  Thompeon,  a  dealer  in  bark  in  Edinburgh,  but  who  was  then 
in  Loudon^  and  they  shewed  him  a  sample  of  the  bark 
produced  by  Moss.  Thompson  agreed  to  purchase  the 
bark  at  £7  per  ton,  provided  it  was  equal  to  the 
sample,  and  accordingly  the  plaintiffs  drew  up  and  for- 
warded to  the  defendant  and  Thompson  bought  and  sold 
notes,  which  stated  the  bark  to  be  equal  to  the  sample. 
On  the  9th  of  August,  1845,  the  defendant  wrote  to  the 
plaintiffs,  stating  that  the  bark  was  shipped  for  Leith, 
and  that  his  agent  would  hand  them  the  invoice,  and  re- 
questing them  to  accept  a  bill  of  exchange  for  the  price  of 
the  bark.  Soon  afterwards  Moss  delivered  to  the  plaintiffs 
the  invoice  of  the  bark,  and  produced  a  bill  of  exchange 
drawn  by  the  defendant  upon  the  plaintiffs  for  payment,  to 
the  order  of  Messrs.  Bosanquet  &  Co.,  379f.  Is.  ICH.,  fifty 
days  after  date.  Moss  having  offered  to  pay  the  plaintiffs 
a  del  credere  commission,  they  accepted  the  bill.  On  the 
24th  of  August,  Thompson  wrote  to  the  plaintiffs,  stating 
that  the  bark  was  very  inferior  to  the  sample,  and  therefore 
he  must  reject  it.  The  defendant,  on  being  applied  to, 
asserted  that  the  bark  shipped  was  equal  to  the  sample,  and 
he  refused  to  take  up  the  bill  of  exchange,  or  pay  the 
charges  for  freight,  &c.  When  the  bill  of  exchange  be- 
came due,  it  was  paid  by  the  plaintiffs,  who  brought  the 
present  action  to  recover  the  amount  so  paid.  The  learned 
Chief  Baron  directed  the  jury  to  consider  whether  the  sale 
was  by  sample,  and  whether  the  bark  corresponded  with 
the  sample.  The  jury  found  that  the  sale  was  by  sample, 
and  that  the  bark  did  not  correspond  with  the  sample;  and 
they  found  a  verdict  for  the  plaintiffs,  damages  379/.  l5.  ICkL 
A  rule  nisi  having  been  obtained  to  enter  a  nonsuit,  in 
pursuance  of  leave  granted  at  the  trial,  on  the  ground  that 
there  was  no  privity  between  the  plaintiffs  and  the  de- 
fendant, or  for  a  new  trial  on  the  ground  of  misdirection, 

Gumey  and  Badeley  shewed  cause.  >- The  plaintiffs  are 
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entitled  to  recover  from  the  defendant  the  amount  of  the  IB47. 
bill,  as  money  paid  by  them  for  his  use.  It  will  be  said 
on  ihe  other  side  that  the  plaintiffs  ought  to  have  sued 
Thompson,  but  he  is  no  more  Hable  to  pay  the  plaintiffs 
than  he  is  to  pay  the  defendant  The  jury  found  that  the 
sale  was  by  sample,  and  that  the  bark  did  not  correspond 
with  the  sample,  so  that  Thompson  was  not  bound  by  the 
contract,  and  the  defendant  has  received  the  price  of  the 
bark  wi^out  any  consideration  having  passed  from  him. 
There  is  no  want  of  privity  between  the  phuntiffe  and  the 
defendant,  as  the  former  accepted  the  bill  at  the  defendant's 
request;  it  was  in  fact  a  new  transaction  between  them 
afler  the  sale  of  the  bark  was  complete,  and  the  brokers 
were  functi  officio:  Blackburn  v.  Scholes  (a).  There  was 
no  privity  between  the  plaintiffs  and  Thompson,  as  the 
latter  did  not  request  the  plaintiffb  to  accept  the  bill,  and 
at  the  time  the  bill  became  due  Thompson  had  repudiated 
the  contract. 

Crowder^  in  support  of  the  rule. — The  action  is  improperly 
brought  against  the  defendant.  There  is  no  proof  that  the 
plaintifis  were  the  agents  of  the  defendant.  The  plaintiffs 
contracted  with  Thompson  for  the  sale  to  him  of  a  certain 
quantity  of  bark  at  a  given  price.  Thompson  might  have 
brought  an  action  to  recover  special  damage  for  the  non- 
performance of  that  contract ;  but  between  the  plaintiffs  and 
the  defendant  there  is  no  privity  whatever;  the  plaintiffs 
were  the  agents  of  Thompson,  and  ought  to  have  sued  him. 

Pollock,  C.  B. — The  rule  must  be  discharged.  The 
bill  was  drawn  by  the  defendant,  and  accepted  by  the 
plaintiffii  at  the  defendant's  request.  The  plaintiffs  were 
liable  in  point  of  law  to  pay  the  bill  when  due ;  and,  as 
between  the  plaintifl^  and  the  defendant,  the  latter  ought 

(a)  2  Campb.  34a 
c2 
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1847. 


to  pay  the  former  the  amount  of  the  bill,  because  it  was 
drawn  and  accepted  on  a  consideration  which  failed.  The 
rule  was  granted  under  a  notion  that  there  was  a  difficulty 
in  shewing  any  privity  between  the  plaintifis  and  the  de- 
fendant But  the  fact  of  a  bill  being  drawn  by  the 
defendant  upon  the  plaintiffs  is  sufficient  to  create  a  privity 
between  them,  more  especially  when  accepted  by  the 
plaintiffs  at  the  request  of  the  defendant.  There  is  no 
evidence  that  the  bill  was  drawn  otherwise  than  as  an 
accommodation  bill,  in  the  confident  expectation  that  the 
contract  would  be  performed  by  the  defendant.  When  the 
bark  arrives,  Thompson  repudiates  the  transaction  alto- 
gether. The  plaintiffs  were  called  upon  to  pay  the  biU 
when  due,  and  having  done  so,  they  are  entitled  to  recover 
the  amount  from  the  defendant  as  money  paid  to  his  use, 
since  he  ought  to  have  withdrawn  it  from  circulation. 


Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Bule  discharged. 


VoLLANS  V.  Fletcher. 

A.SSUMPSIT  for  money  had  and  received,  and  on  an 
account  stated. 

Plea,  non  assumpsit. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  who  was  chairman  of  the  board  of  directors  of 
luo^to  Wm  ^®  Birmingham,  West  Bromwich,  Wednesbury,  and  Wal- 
to  pay  the  de-    sail  Junction  Railway,  to  recover  the  deposit  paid  upon  ten 

posit,  and  to 
sign  the  parlia- 
mentary contract  and  snbacribert*  agreement.  In  answer  to  this  he  received  a  letter,  allotting 
to  him  a  certain  number  of  shares,  and  requiring  him  to  pay  the  deposit  thereon  on  a  certain 
day,  and  stating  that  the  committee  reserved  the  power  to  cancel  the  allotment,  without  notice, 
on  non-payment.  In  an  action  by  A.  to  recover  the  deposit,  the  scheme  having  failed : — Held, 
that  the  letter  of  allotment  did  not  require  a  stamp. 


A.  applied  by 
letter  for 
shares  in  a 
railway  com- 
pany, and 
thereby  under- 
took to  accept 
the  shares 
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Aaxea  aUotted  tt>  the  plaintiff  in  the  company,  which  had         1847. 
been  dissolved.     At  the  trial,  before  Pollock^  C.  B.,  at  the      y"^]'' 
London  Sittings  afler  last  Michaelmas  Term,  the  plaintiff  «• 

tendered  in  eyidence  the  letter  of  allotment.  The  defend- 
ant produced  the  letter  of  application,  and  contended  that 
they  could  not  be  given  in  evidence  without  a  stamp,  as 
they  together  formed  the  agreement  under  which  the  de- 
posit had  been  paid.  The  Lord  Chief  Baron,  inclining  to 
that  opinion,  nonsuited  the  plaintiff,  but  reserved  leave  to 
move  the  Court  to  set  aside  the  nonsuit,  and  to  enter  a 
verdict  for  the  plaintiff  for  the  amount  of  the  deposit  paid. 
The  letter  of  application  was  as  follows : — 

"  To  the  Provisional  Conmiittee  of  the  Birmingham,  West 

Bromwich,  Wednesbury,  and  Walsall  Junction  Railway.  «• 

**  Gentlemen, — I  request  that  you  will  allot  me  twenty 
shares  of  £20  each  in  the  above-named  company ;  and  I 
hereby  undertake  to  accept  the  same  or  any  less  number 
yoa  may  allot  me,  and  to  pay  the  deposit  of  21,  2s.  per 
share  thereon,  and  to  sign  the  parliamentary  contract  and 
subscribers'  agreement  when  required." 

(Signed  by  the  plwntiff). 

In  answer  to  this  letter  of  application  the  plaintiff  re- 
ceived the  following  letter  of  allotment: — 

•*  Not  transferable. 
''Birmingham,  West  Bromwich,  Wednesbury,  and  Walsall 

Junction  Railway. 

"  Provisionally  Registered. 

«  Capital  £200,000,  m  10,000  shares  of  £20  each ;  deposit 
22.  2s.  per  share.  Allotment  No.  348.  Ten  shares, 
depoat  £21. 

"Birmmgham,  29th  October,  1845. 
Sir, — We  are  directed  to  inform  you  that  the  committee 
of  management  have,  in  compliance  with  your  application. 


n 
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1847.         allotted  to  you  ten  shares  in  this  undertaking ;  and  that  the 

VoLLANs      <i^P^i*  of  2/.  2«.  per  share^  amounting  to  £21,  must  be 

«•  paid  to  one  of  the  under-mentioned  bankers  on  or  before 

Thursday,  the  6th  day  of  November  next,  who,  upon  receipt 

thereof,  will  sign  the  voucher  at  the  foot  of  the  letter. 

^^  In  default  of  payment  of  the  above-mentioned  deposit 
by  the  day  mentioned,  the  committee  reserve  the  power  of 
cancelling  the  allotment  without  notice.  This  letter,  with 
the  bankers'  receipt,  must  be  exchanged  for  scrip  certificates, 
which  will  be  granted  upon  your  executing  the  subscribers' 
agreement  and  parliamentary  contract,  without  which  no 
person  will  be  recognised  as  a  subscriber,  or  be  entitled  to 
any  interest  in  the  undertaking. 

"  We  are.  Sir,  your  obedient  servants, 
"^  "  W.  H.  Reece,  Solicitor. 

"  W.  R.  Kettle,  Sec  pro  tern. 
^  To  J.  W.  T.  VoUans,  Esq.'' 

Martin  having  obtained  a  rule  nisi  in  Hilary  Term^ 

Crowder  and  Ball  now  shewed  cause. — The  terms  upon 
which  the  deposit  was  paid  could  not  be  shewn  without  the 
production  of  these  documents.  By  the  letter  of  applica- 
tion the  plaintiff  proposes  to  have  the  shares  on  particular 
terms;  and  the  letter  of  allotment  is  an  answer  to  this. 
These  are  the  only  evidence  of  the  contract,  and  together 
form  the  agreement  between  the  parties:  they  therefore 
come  within  the  meaning  of  the  schedule  of  55  Geo.  3, 
c.  184,  by  which  a  stamp  is  required  upon  ^^an  agreement, 
or  any  minute  or  memorandum  of  an  agreement,  made  in 
England  under  hand  only,  or  made  in  Scotland  without 
any  clause  of  registration  (and  not  otherwise  charged  in  this 
schedule,  nor  expressly  exempted  from  all  stamp  duty), 
where  the  matter  thereof  shall  be  of  the  value  of  £20  or 
upwards,  whether  the  same  shall  be  only  evidence  of  a  con- 
tract, or  obligatory  upon  the  parties  from  its  being  a  written 
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instrament,  together  with  eyery  schedule^  receipt,  or  other         1847. 
matter  put  or  indorsed  thereon  or  annexed  thereto."    Now      ^""""""^ 
the  letter  of  allotment  is  either  obligatory  upon  the  parties,  ^' 

or  else  it  is  evidence  of  the  contract.  The  words  of  the 
statute  are  intended  to  embrace  such  a  case  as  the  present. 
In  Robmscn  y.  Drybrough  (a),  where  a  question  was  raised 
upon  the  meaning  of  23  Geo.  3,  c  58,  by  which  statute  a 
stamp  duty  was  required  *^  for  eyery  piece  of  paper,  &c., 
upon  which  any  agreement  shall  be  written,  whether  the 
same  shall  be  only  eyidence  of  the  contract,  or  obligatory 
up<m  the  parties  from  its  being  a  written  instrument,'* 
Lord  JEUenbarauffhy  C.  J.,  said,  "  The  statute  was  thus  par- 
ticularly penned  to  obyiate  any  objection  which  ingenuity 
ixught  raise  to  creep  out  of  it" 

Martin  (with  whom  was  Hoggins)  contnL — The  letters  of 
Implication  and  allotment  do  not  by  themselyes  constitute 
any  contract  The  question  is,  whether  the  letter  of  allot-* 
ment  is  a  simple  answer  to  the  letter  of  application.  Now 
the  letter  of  allotment  contains  a  new  term,  and  till  that  is 
adopted  by  the  applicant,  the  contract  is  not  made.  By 
the  letter  of  allotment,  the  shares  are  offered  to  the  plaintiff 
to  be  paid  for  in  a  particular  way,  power  being  reserved  to 
cancel  the  allotment.  The  letter  of  application  is,  therefore, 
out  of  the  question.  [PoUocky  C.  B. — Your  argument  is, 
that  the  letter  of  allotment  is  the  commencement  of  a  new 
bargain,  and  the  answer  is  a  matter  of  fact.]  Precisely  so ; 
until  the  deposit  has  been  paid,  there  is  not  a  complete 
contract  [Aldersmij  B. — It  appears  to  me,  that  if  the  two 
letters  only  are  taken,  there  is  no  agreement.]  A  written 
proposal  acceded  to  by  parol  does  not  require  a  stamp.  All 
the  cases  are  to  this  effect  Thus,  it  was  held,  in  Penniford  y. 
Hamilton  (b),  in  an  action  for  work  and  labour,  that  a  pro- 
posal on  the  part  of  the  defendant,  which  was  not  finally  ac- 

(a)  6  T.  R.  317.  (b)  2  Stark.  N.  P.  475. 


24  EXCHEQUER  REPORTS. 

1847.        ceded  to,  containing  an  estimate  of  the  amount  of  the  work, 
"     ^    ^      although  unstamped,  might  be  read  in  evidence  by  the  de- 
V.  fendant,  Abbott^  C.  J.,  being  of  opinion,  that,  as  it  was  a 

mere  proposal,  it  did  not  require  a  stamp.  It  has  already 
been  decided  that  these  letters  do  not  necessarily  constitute 
a  binding  contract,  in  the  cases  of  JValstab  y.  Spottiswoode{a) 
and  Wontner  y.  Shairp  (&),  where  the  letter  of  allotment 
was  not  a  simple  acceptance  of  the  proposal  contained  in  the 
letter  of  application.  And  in  Edgar  y.  Bktck  {c\  where 
the  plaintiff  had  signified  by  a  printed  prospectus  on  what 
terms  his  services  were  to  be  engaged,  it  was  held,  in  an 
action  against  the  defendant,  who  had  engaged  him  under 
a  parol  agreement,  that  the  prospectus  might  be  given  in 
eyidence  unstamped  to  shew  what  the  terms  were.  Lord 
EUefiborouffhi  C.  J.,  said,  *^  This  was  a  parol  contract,  adopt- 
ing the  term  of  a  written  proposition  previously  existing." 
That  case  is  strictly  in  point.  This  letter  of  allotment, 
being  a  mere  proposal,  does  not  come  within  the  mean- 
ing of  the  words  of  the  statute — "  whether  the  same 
shall  be  only  evidence  of  a  contract,"  &c.  In  Vaughton  y. 
Brijie  (df),  where  this  clause  of  the  statute  came  under 
the  review  of  the  Court  of  Common  Pleas,  Tindal^  C.  J., 
said,  '^With  respect  to  the  words  on  which  the  present 
question  arises,  namely,  ^  whether  the  same  shall  be  only  evi- 
dence of  a  contract,'  &c.,  it  seems  to  me  that  the  meaning 
of  these  words  is,  that  the  duty  is  not  to  be  confined  to 
cases  where  there  is  an  agreement,  but  is  to  extend  to  all 
cases  in  which  recourse  is  had  to  any  writing  as  evidence 
of  a  contract.  The  document,  howeyer,  must  still  come 
within  the  former  words,  '  minute  or  memorandum  of 
agreement.'  I  am  of  opinion  that  the  resolution  in  ques- 
tion is  not  either  an  agreement  or  a  memorandum  of  an 
agreement.     It  does  not  appear  that  the  plaintiff  was  pre- 


(a)  15  M.  &  W.  601.  (c)  1  Stark.  N.  P.  464. 

lb)  C.  B.,  E.  T.,  1847.  id)  1  Man.  &  G.  369. 
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sent  when  it  was  made,  or  that  he  was  consulted  with  re-         1847. 
spect  to  it.     It  may  have  been  either  a  proposal,  or  an      vollans 
authority  to  enter  into  a  contract  or  a  resolution  that  was  ^^ 

afterwards  carried  into  enect,  and  therefore  only  evidence 
of  the  terms  of  an  agreement  subsequently  made/'  And 
Mauky  J.,  says,  "The  subsequent  words,  *  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory  on 
the  parties  firom  its  being  a  written  instrument,'  are,  I  con- 
ceive, used  to  exclude  the  excuse  that  the  agreement,  of 
which  some  memorandum  is  given  as  evidence,  need  not 
have  been  made  in  writing,  which  would,  in  every  case  not 
within  the  Statute  of  Frauds,  enable  a  party  to  give  in  evi- 
dence a  written  contract  without  its  being  stamped.  It  is 
quite  dear  that  the  resolution  did  not  require  a  stamp.  It 
is  nothing  more  than  a  memorandum, — ^a  mere  determina- 
tion formed  by  these  defendants  to  employ  the  plaintiff, 
which  they  might  have  rescinded,  and  which  would  not 
bind  the  plaintifi^  irnless  he  consented  to  it  afterwards." 

Crowder. — The  plaintiff  could  not  have  refused  to  re- 
ceive the  shares  upon  the  terms  proposed  in  the  letter  of 
allotment,  as  he  had  agreed  to  do  so  by  the  letter  of  ap- 
plication. 

Pollock,  C.  B. — We  are  clearly  of  opinion  that  no 
stamp  was  requisite  in  this  case.  The  rule  must,  therefore, 
be  absolute  to  enter  a  verdict  for  the  plaintiff. 

Aldebson,  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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1847. 


Jun^  12. 

An  acknow- 
ledgment by  a 
banker  of  the 
receipt  of 
money  paid  as 
deposit  by  an 
allottee  of 
shares  in  a 
joint-stock 
company,  does 
not  require  a 
stamp. 

Where  an 
allottee  of 
shares  in  ajoint- 
stock  company, 
which  is  after- 
wards abandon- 
edy  seeks  to 
recover  back 
the  deposit  paid 
as  apon  a  fail- 
ure of  consi- 
deration, he 
must  give  in 
evidence  the 
letter  of  allot- 
ment. 


Clarke  r.  Chaplin. 

Assumpsit  for  money  had  and  received  to  the  use  of 
the  plaintiff^  and  for  money  due  on  an  account  stated. 

The  defondant  pleaded  non  assumpsit,  with  other  pleas. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  Sit- 
tings after  Hilary  Term  last,  it  appeared  that  the  action 
was  brought  to  recover  th^  sum  of  £100,  being  the  amount 
of  deposits  paid  by  the  plaintiff  upon  an  allotment  to  him 
of  shares  in  a  joint-stock  company,  called  the  London  and 
Westminster  Water  Company,  of  which  the  defendant 
was  a  director.  The  scheme  having  been  subsequently 
abandoned,  the  present  action  was  brought,  on  the  authority 
of  WaUtab  V.  Spottistooode  (a),  to  recover  back  the  deposits, 
as  upon  a  failure  of  consideration.  The  defendant  had  ap- 
plied for  shares  in  the  company,  and  had  received  a  letter 
in  reply,  allotting  him  twenty  shares.  On  the  8th  of  June, 
1841,  the  plaintiff,  in  compliance  with  the  directions  con- 
tained in  the  letter  of  allotment,  paid  the  sum  of  £100  into 
the  bank  of  Jones,  Loyd,  &  Co.,  by  a  cheque  to  which  the 
letter  of  allotment  was  annexed,  and  took  from  them  the 
following  receipt : — 

"  The  London  and  Westminster  Water  Company, 

"London,  February  8th,  1841. 
"  Received  one  hundred  pounds,  to  be  placed  to  the  ac- 
count of  William  Chaplin,  Thomas  Devear,  James  Patrick 
M'Dougal,  Joseph  Workman,  and  James  Perry  Clarke. 
"For  Messrs.  Jones,  Loyd,  &  Co.  dElOO. 

"A.  Palmer. 

"This  receipt  not  transferable.  The  party  to  whom 
these  shares  are  allotted  is  requested  to  attend  immediately 
at  the  offices  of  the  Company,  No.  7,  St.  Martin's  Lane, 


(o)  15  M.  &  W.  501. 
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Tra&lgar  Square,  with  this  receipt,  to  sign  the  parliamen- 
tary contract,  when  the  receipt  will  be  exchanged  for  the 
shares.  Monday,  the  8th  of  February,  is  the  last  day  for 
such  attendance." 

The  above  document,  stamped  with  an  agreement  stamp, 
was  tendered  in  evidence  by  the  plaintiff,  and  objected  to 
by  the  defendant  on  the  ground  that  it  ought  to  have  been 
stamped  with  a  receipt  stamp.  The  learned  judge  overruled 
the  objection,  and  the  document  was  read.  The  plaintiff 
also  gave  in  evidence  a  letter  of  the  8th  of  February,  1842, 
in  which,  after  stating  that  he  had  not  received  the  twenty 
shares  in  exchange  for  the  £100  paid  by  him^  he  requested 
a  return  of  his  money.  To  this  the  following  answer  was 
returned  by  the  secretary  of  the  company : — 

"7,  St.  Martin's  Lane,  February  17th,  1842. 
^*  Sir, — Mr.  Chaplin  has  handed  to  me  a  letter  addressed 
to  him  by  you  relative  to  the  Water  Company.  I  beg  to 
inform  you,  that  every  effort  is  being  made  to  Parliament 
this  session.  I  expect  every  day  to  have  to  write  officially 
to  you  to  request  your  signature  to  the  parliamentary  list. 
In  the  meantime,  should  you  call  or  send  here,  you  will  be 
iumished  with  a  new  prospectus,  and  John  Stephenson's 
second  report     I  am,  Sir,  yours,  &c. 

"G.  W.  Blanche,  Hon.  Secretary." 

It  appeared  that  the  letter  of  allotment  was  in  the  pos* 
session  of  the  defendant's  attorney,  but  it  was  not  pro- 
duced, nor  was  secondary  evidence  given  of  its  contents. 
On  behalf  of  the  defendant,  it  was  objected  that  the  plain- 
tiff could  not  succeed  without  proof  of  the  letter  of  allot- 
ment, as  it  contained  the  terms  upon  which  the  money  was 
deposited.  The  learned  judge  was  of  opinion  that  the  de- 
fendant's letter  of  the  1 7th  of  February  amounted  to  an  ad- 
mission that  the  deposit  was  to  be  returned  to  the  plaintiff, 
if  the  project  was  not  proceeded  with  in  the  then  session  of 
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1847.        Parliament;  and  the  jury,  under  his  Lordship's  directiony 
Clarkb       returned  a  verdict  for  the  plaintiff  for  the  amount  of  the 
*•  deposit,  leave  being  reserved  for  the  defendant  to  move  to 

enter  a  nonsuit. 

Sir  F,  ThesigeTy  in  Easter  Term  last,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  had.     Against  which 

Martin  and  Willes  shewed  cause. — First,  the  document 
given  by  the  bankers  upon  payment  of  the  deposit  did  not 
require  a  receipt  stamp.  A  receipt  which  requires  a  stamp  is 
one  that  is  given  in  discharge  of  a  debt:  this  document  was 
a  mere  acknowledgment  of  the  deposit  of  a  certain  sum  of 
money.  The  case  resembles  that  of  Tomkins  v.  Ashby  (a), 
where  the  plaintiff,  having  deposited  money  in  the  hands  of 
the  defendant,  received  from  him  the  following  memo- 
randum : — ^^  Mr.  Tomkins  has  left  in  my  hands  2002.;" 
and  that  was  held  to  be  admissible  in  evidence  without  a 
stamp.  So,  where  a  paper  signed  by  the  defendant  was 
in  the  following  form : — "  Mr.  Huxley  has  advanced  me 
]  2L  on  furniture,  &c  delivered  to  him  at  Stratford,"  Lord 
Ahingery  C.  B.,  ruled  that  a  stamp  was  not  necessary,  the 
document  being  merely  an  acknowledgment  that  money 
had  been  advanced  on  a  pledge  of  furniture :  Huxley  v. 
O*  Connor  (ft).  Besides,  the  document  in  question  comes 
within  the  exemption  in  the  Stamp  Act,  b5  Geo.  3,  c  184, 
schedule,  tit.  ^^  Receipt,"  which  exempts  from  duty  receipts 
given  for  money  deposited  in  the  Bank  of  England,  or  in 
the  Bank  of  Scotland,  or  Boyal  Bank  of  Scotland,  or  in 
the  Bank  of  the  British  Linen  Company  in  Scotland,  or  in 
the  hands  of  any  banker  or  bankers  to  be  accounted  for  on 
demand,  provided  the  same  be  not  expressed  to  be  received 
of  or  by  the  hands  of  any  other  person  than  the  person  or 

(a)  6  B.  &  C.  641.  (Jb)  8  Car.  &  P.  204. 
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persons  to  whom  the  same  is  to  be  accounted  for.  [PoZ-  1847. 
locky  C.  B. — The  case  clearly  comes  within  that  exemption.] 
They  also  cited  Flather  v.  Stubbs  (a). — Secondly,  it  was  not 
necessary  for  the  plaintiff  to  produce  the  letter  of  allotment. 
The  ground  on  which  the  action  proceeds  is,  that,  the  scheme 
having  proved  abortive,  nothing  whatever  has  been  allotted 
to  the  plaintiff.  Walstab  v.  Spottiswoode  (b\  Nockells  v. 
Crosby  (e). 

Gvmey  and  OgUy  in  support  of  the  rule.  —The  receipt  is 
not  within  the  exemption  of  the  Stamp  Act,  inasmuch  as  it 
was  not  given  for  money  deposited  with  a  banker  '^  to  be 
accounted  for  on  demand,^^  The  bankers  were  not  bound  to 
account  to  the  plaintiff  for  the  money,  and  conceding  that 
they  were  bound  to  account  to  the  defendant,  he  was  not 
the  person  who  paid  in  the  money.  To  come  within  the 
exemption,  it  ought  to  appear  on  the  face  of  the  document 
that  the  money  received  was  to  be  accounted  for  on  demand. 
In  Catt  V.  Howard  {d)y  Abbott^  C.  J.,  ruled,  that  an  account- 
able receipt  for  money  given  by  the  agent  of  one  who 
receives  money  from  different  customers  for  the  purpose  of 
investing  in  annuities,  &c.  requires  a  stamp.  [Alderson^  B. 
— In  that  case  there  is  a  mistake  in  the  marginal  note :  the 
receipt  there  given  was  not  an  accountable  receipt.]  At 
all  events,  this  money  was  paid  in  discharge  of  a  debt  on 
demand.  Where  a  person  pays  money  upon  a  contract  for 
the  sale  of  a  particular  chattel  to  be  delivered  at  a  future 
day,  a  receipt  for  that  money  requires  a  stamp,  though 
there  is  no  antecedent  debt.  In  like  manner,  this  money 
was  paid  as  part  of  the  price  of  shares  to  be  delivered  at  a 
fiiture  day. 

Secondly,  the  money  was  deposited  on  certain  terms  con- 
tained in  the  letter  of  application  for  shares  and  the  letter 


(a)  2  G.  &  D.  290.  (c)  3  B.  &  C.  814. 

lb)  15  M.  &  W.  601.  \d)  3  Stark.  N.  P.  C.  3. 
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1847.  ^^  allotment,  therefore  the  plaintiff,  who  relied  on  the 
abandonment  of  the  contract,  ought  to  have  produced  the 
letter  of  allotment,  or  if  it  were  in  the  possession  of  the 
defendant,  he  should  have  giyen  secondary  evidence  of  its 
contents.  If  the  letter  of  allotment  were  produced,  it 
might  appear  from  the  terms  of  it  that  there  had  been  no 
failure  of  consideration.  [Piatt,  B.— It  might  be  that  the 
letter  of  allotment  provided  for  the  retention  of  the  1007. 
by  the  defendant  for  five  years.] 

Pollock,  C.  B. — We  will  take  time  to  consider  the 
question  as  to  the  production  of  the  letter  of  aUotment. 
With  respect  to  the  other  point,  I  think  a  receipt  stamp 
was  unnecessary. 

Alderson,  B. — I  also  think  that  a  receipt  stamp  was 
not  necessary.  The  money  was  to  be  accounted  for  on 
demand,  since  the  defendant  might  have  drawn  it  out  at 
any  time  he  pleased. 

B.OLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged  as  to  that  point;  as  to  the  other. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  (July  3)  by 

KoLFE,  B. — This  was  an  action  by  an  allottee  of  shares 
to  recover  back  the  money  he  had  paid  by  way  of  deposit. 
At  the  trial,  leave  was  given  to  the  defendant  to  enter  a 
nonsuit,  in  case  the  Court  should  be  of  opinion  that  there 
was  not  evidence  to  entitle  the  plaintiff  to  recover.  The 
objection  upon  which  we  reserved  our  opinion  was,  that  the 
plaintiff  did  not  give  in  evidence  the  letter  of  allotment, 
which  was  a  most  material  document  in  order  to  enable 
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him  to  recover  back  the  deposit^  as  upon  a  consideration         1847. 
which  had  failed;  because,  unless  the  letter  of  allotment       clarkb 
was  produced,  it  was  impossible  to  say  whether  the  con-  »• 

BideratioQ  had  or  had  not  failed.  It  was  suggested  that 
the  defect  was  remedied  by  reason  of  a  letter  written  by  the 
plaintiff  to  the  defendants  on  the  8th  of  February,  1841, 
and  their  reply  thereto  on  the  17th  of  the  same  month. 
(His  Lordship  read  the  letters).  The  Lord  Chief  Baron 
thought  that  the  defendants'  answer  might  possibly  be 
sufficient  to  entitle  the  plaintiff  to  recover,  as  being  some 
evidence  of  an  admission  by  the  defendants  that  the  terms 
of  the  contract  were,  that  if  they  did  not  proceed  with  the 
act  of  Parliament  in  that  session,  the  deposit  was  to  be 
returned.  The  Court  do  not  concur  in  that  view  of  the 
case;  tliey  think  the  letter  of  allotment  should  undoubt- 
edly have  been  produced,  or  if  it  could  not  be  produced, 
secondary  evidence  should  have  been  given  of  its  contents, 
in  order  to  see  what  the  terms  of  the  contract  were,  and 
how  the  plaintiff  brings  himself  into  a  position  to  recover 
bads  this  money.  The  Court  have  thought  it  the  best 
course  to  modify  the  rule,  and  if  the  plaintiff  thinks  fit  to 
pay  the  costs  of  the  trial,  then,  instead  of  a  nonsuit,  he 
may  have  a  new  trial.  The  rule  will  therefore  be  abso- 
lute to  enter  a  nonsuit,  unless  within  ten  days  the  plaintiff 
elects  to  pay  the  costs  of  the  former  trial,  and  then  he  may 
have  a  new  trial  on  payment  of  those  costs. 

Kule  accordingly. 


32  £XCH£aUER  REPORTS. 

1847. 

Mav  28.  Bromage  and  Another  r.  Lloyd  and  Another. 

H.  indorsed  a  A  SSUMPSIT.  The  declaration  stated,  that  the  defend- 
note,  but  did  ants,  on  &c.  made  their  promissory  note  in  writing,  and 
After^thVd^th  ^h^^eby  jointly  and  severally  promised  to  pay  one  H.  Lloyd 
of  H.  bis  exe-     Harries  (since  deceased)  or  order,  £300  on  demand,  and  then 

cutor  delivered  ^  ^  ^  .        -r    t  i  tt       • 

the  note  to  the  delivered  the  said  note  to  the  said  H.  Lloyd  Hames,  who 
\m,  thaTthe  ^'^'^  indorsed  the  said  promissory  note,  but  without  making 
titl^to^TO(^n°  *^y  delivery  thereof;  and  afterwards,  to  wit,  on  &c.,  the 
the  note.  gaid  H.  Lloyd  Harries  died,  having  first  made  his  last  will 

and  testament,  in  writing,  duly  executed  and  attested  as 
by  law  required,  and  thereby  appointed  his  then  wife,  to 
wit,  one  Jane  Harries,  executrix  thereof,  who,  after  the 
death  of  the  said  H.  Lloyd  Harries,  to  wit,  on  &c.,  duly 
proved  the  said  will  and  took  upon  herself  the  execution 
thereof,  and  became  and  was  sole  executrix  thereof;  and 
she,  as  such  executrix,  afterwards,  to  wit,  on  &c,  for  good 
and  valid  consideration  to  her,  as  such  executrix  as  afore- 
said, in  that  behalf^  transferred  the  said  note,  so  indorsed  as 
aforesaid,  to  the  plaintiffs,  to  wit,  by  delivery  thereof  to 
them  by  her  as  sudh  executrix  as  aforesaid;  of  all  which  the 
defendants  then  had  notice,  and  then,  in  consideration  of 
the  premises,  promised  to  pay  the  amount  of  the  same  note 
to  the  plaintiffs,  according  to  the  tenor  and  effect  thereof^ 
and  of  the  said  indorsement  and  delivery.  Breach,  non- 
payment. 

General  demurrer,  and  joinder. 

Phipson^  in  support  of  the  demurrer. — The  plaintiffi 
have  no  title  to  sue  on  the  note.  An  indorsement  consists 
of  two  things,  namely,  the  writing  on  the  note  of  the  name 
of  the  party  transferring  it,  and  of  a  delivery  for  the  pur- 
pose of  completing  such  transfer :  Marston  v.  Allen  (a).     In 

(a)  8  M.  &  W.  404. 
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the  present  case>  the  testator  wrote  his  name  on  the  note,  IB47* 
but  did  not  deliver  it ;  the  executrix  has  delivered  the  note 
without  indorsing  it.  The  indorsement  by  the  testator  was 
a  mere  inchoate  act,  which  could  not  be  rendered  complete 
by  the  subsequent  delivery  of  the  executrix.  \_Platt,  B. — 
Li  Rex  v.  LambUm  (a).  Woody  B.,  says,  ''  It  is  dear 
that  a  special  indorsement  does  not  transfer  the  property  in 
bills  until  they  are  delivered  over."]  Suppose  the  testator 
had  sealed  a  bond,  and  died  without  delivering  it,  a  delivery 
by  his  executrix  would  not  render  it  the  deed  of  the  tes- 
tator. [Alderiony  B. — In  Adams  v.  Jones  (&),  Lord  Denmauy 
C.  J.,  says,  '^  A  bill  may  be  indorsed  to  a  party  in  two  ways, 
either  by  special  indorsement,  making  it  payable  to  that 
party,  or  by  a  blank  indorsement,  and  delivery  to  that  party. 
In  the  latter  way,  at  all  events,  if  not  in  the  former,  the 
bill  must  be  delivered  to  the  party  as  indarsecy  in  order  to 
constitute  an  indorsement  to  him."]  An  indorsement  of  a 
bill  by  an  executor,  with  delivery,  will  not  bind  the  assets 
of  the  testator :  CTuld  v.  Mordns  (c).  A  fortiori  delivery, 
without  indorsement,  cannot  do  so. 

Hie  Court  called  on 

Keating  to  support  the  declaration. — First,  upon  general 
demurrer,  there  is  a  sufficient  aUegation  of  the  transfer  of 
the  note.  The  declaration  alleges  that  the  executrix,  for 
good  and  valid  consideration  to  her  as  executrix,  transferred 
the  note  so  indorsed  to  the  plaintiffs,  to  wit,  by  delivery 
thoeof  to  them  by  her,  as  such  executrix  as  aforesaid. 
That  all^ation  is  tantamount  to  a  legal  indorsement  by  the 
executrix.  \Aliersony  B. — The  promise  alleged  in  the  de- 
claration is  to  pay  according  to  the  tenor  and  effect  of  the 
said  mdanemeTit]    If  a  legal  transfer  can  only  be  made  by 


.    (a)  6  Price,  442.  (b)  12  Adol.  &  E.  469. 

(c)  2  Brod.  &  Bing.  460. 

VOL.  I.  D  EXCH 
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1847.  the  party  writing  his  name  upon  and  delivering  the  note, 
then^  upon  general  demurrer,  such  must  be  taken  to  be  the 
meaning  of  the  word  "  transferred."  [Alderson^  B. — The  true 
construction  of  the  declaration  is  this :  that  the  executrix 
transferred  the  note  ^*  being  so  indorsed  as  aforesaid ;"  that 
is,  indorsed  by  another  person.]  The  videlicet  does  not 
control  the  operation  of  the  word  "  transfer/'  or  render 
material  the  mode  in  which  it  is  alleged  to  have  been  made : 
Hammond  v.  Colls  (a).  A  '^  transfer"  may  mean  either  an 
indorsement  or  assignment ;  which  latter  word  is  used  in 
the  statute  3  &  4  Anne,  c.  9.  If  the  defendant  had  pleaded 
by  denying  the  transfer  modo  et  form&,  and  that  issue  had 
been  foimd  against  him,  he  could  not  after  verdict  have 
taken  advantage  of  any  ambiguity  in  the  declaration. 

Secondly,  even  if  it  be  taken  on  the  face  of  the  declara- 
tion that  there  was  a  mere  writing  of  his  name  by  the  tes* 
tator,  and  a  delivery  by  the  executrix,  such  transfer  would 
pass  the  property  in  the  note,  and  entitle  the  plaintiffs  to 
sue  upon  it.  Where  a  testator  has  delivered  a  note  with- 
out indorsement,  an  indorsement  by  his  executor  is  equally 
valid  as  if  made  by  himself:  Watkins  y.  Maule  {b) . 
\Rolfey  B. — That  case  only  decides,  that  where  a  party  de- 
livers a  note  for  a  valuable  consideration,  without  indorse- 
ment, he  creates  an  equitable,  not  a  legal,  title,  and  the 
holder,  having  an  equitable  right,  is  entitled  to  call  on  the 
executor  of  the  party  who  delivered  it  to  give  a  formal 
transfer.]  If  a  note  is  transferred  without  indorsement 
before  bankruptcy,  the  holder  may  call  on  the  bankrupt  or 
his  assignees  to  indorse  it :  Smith  v.  Pickering  (c),  Arden  v. 
Watkins  (d).  There  are  many  instances  in  which  an  exe- 
cutor may  adopt  and  ratify  the  acts  of  his  testator.  A 
cognizance  by  a  defendant,  as  bailiff  of  an  executor,  for  rent 
due  to  the  testator,  is  supported  by  proof  of  a  distress  by 


(a)  1  C.  B.  916.  (c)  Peake,  N.  P.  C.  60. 

(b)  2  Jac.  &  W.  237.  (rf)  3  East,  317. 
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him  in  the  name  of  the  testator^  and  by  his  direction,  but  ^  1847. 
after  his  death ;  such  distress,  though  made  before  probate, 
having  been  afterwards  adopted  and  ratified  by  the  exe- 
cutor :  Whitehead  v.  Taylor  (a).  In  that  case  Lord  Den-- 
maoy  Ca  J.,  says,  **  The  law  knows  no  interval  between  the 
testator's  death  and  the  vesting  of  the  right  in  his  repre- 
sentative.''   An  executor  is  not  in  the  situation  of  a  mere 

■ 

agent,  but  his  acts  are  identified  with  those  of  his  testator. 

Phxptaoy  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B. — This  is  an  action  on  a  promissory 
note,  upon  which  a  party  has  written  his  name,  and  after 
his  death  his  executrix  delivers  the  note  to  the  plaintifis 
without  indorsing  it ;  so  that  there  is  a  writing  of  his  name 
by  the  deceased,  and  a  delivery  by  his  executrix.  Those 
acts  wiU  not  constitute  an  indorsement  of  the  note :  the  per- 
son to  whom  it  is  so  delivered  has  no  right  to  sue  upon  it. 

Aldbbson,  B. — The  promissory  note  was  made  payable 
to  the  testator  ^*  or  order  ^  that  means  order  in  writing. 
The  testator  has  written  his  name  upon  the  note,  but  has 
given  no  order ;  the  executrix  has  given  an  order,  but  not 
in  writing.  The  two  acts  being  bad,  do  not  constitute  one 
good  act. 

BoLFB,  B. — The  word  "  tranfer  "  means  indorsement  and 
delivery. 

Platt,  B.,  concurred. 

Judgment  for  the  defendant. 

(a)  10  Adol.  &  E.  210. 


D  2 
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May  28.  DuKE,  EnL,  and  Others,  v.  Dive. 

rtatS^I^'^e  Assumpsit.  The  declaration  stated,  that  the  plain- 
pkintiffs  agreed  tiffs  had  a£Teed,  toficether  with  divers,  to  wit,  200  persons, 

with  other  per-  ,  \.  .     .  .  ,  n       i 

Bonsto  endea-  to  endeavour  to  form  a  certain  joint-stock  company  for  the 
joint-stock  com-  niaking  of  a  certain  railway,  to  be  called  the  Dorking,  Brigh- 
P*°y  Jjlii™^"  ^^»  *^<i  Arundel  Atmospheric  Railway,  and  to  endeavour  to 
that  a  deposit  obtain  an  act  of  Parliament  for  that  purpose,  the  capital 
share'  was  to  be  whereof  was  to  Consist  of  £1,000,000,  to  be  divided  into 
l^ttees  that  50,000  shares  of  £20  each,  and  upon  which  a  deposit  of 
?^  ^4*^*  2/.  2*.  for  each  share  was  to  be  paid  by  such  persons  to 
committee  of  whom  the  said  shares  should  be  allotted  by  a  committee  of 
and  allotted  to  management :  that  before  and  at  the  time  of  the  defend- 
tS«ntSr-fivc°*  ^^^^  application  for  shares,  and  the  making  of  his  said 
shares,  upon      promise  as  hereinafter  mentioned,  the  plaintiffs  formed  the 

the  terms  that    '^  .  /.    ,  . , 

a  deposit  of      committee  of  management  of  the  said  proposed  company : 

2/  2^  ner 

share  should  be  ^^^^  ^^  defendant  applied  to  the  plaintiffs,  and  requested 

Sl^befori^the*'^  ^^®°*  ^  ^^^  ^"^  ^^^^  shares,  and  then  undertook  to  ac- 
9th  December,  cept  the  same,  or  any  less  number  that  might  be  allotted  to 
account  of  the  him:  that  the  plaintiffs  allotted  to  him  twenty-five  shares, 
S"ertain  °^  upon  the  tcrms  that  a  deposit  of  2/.  2s.  upon  each  share 
bankers,  of  all    ghould  be  paid  by  him  on  or  before  the  9th  day  of  Decem- 

which  premises  r  j  ^  j 

the  defendant,  bcr,  1845,  to  the  account  of  the  said  company,  to  one  of 

notice!'  The  Certain  bankers  then  appointed  in  that  behalf^  to  wit,  the 

Svwred  London  and  County  Joint-Stock  Bank,  &c. ;  of  all  which 

mutual  pro-  premises  the  defendant  afterwards,  to  wit,  on  &c.,  had  no- 

mises,  and 

alleged  that  tice.  The  declaration  then  averred  mutual  promises,  and 
plaint^s  were  alleged,  that  although  the  plaintiffs  were  always  ready  and 
*^T^'irn^  to    'W^^S  *o  perform  and  fulfil  the  said  terms  in  all  things  on 

fulfil  aU  things 

on  their  parts,  and  although  the  9th  day  of  December  bad  elapsed,  yet  the  defendant  had  not 

paid  the  deposit  of  2/.  2«.  per  share. 

The  defendant  pleaded,  fourthly,  that  the  plaintiffs  were  not  always  ready  and  willing  to  per- 
form the  terms  in  the  declaration  mentioned.  Fifthly,  that  the  defendant  had  not  notice  of  the 
said  several  premises  in  the  declaration  mentioned.  Sixthly,  that  before  the  commencement  of 
the  suit,  the  plaintiffs  and  the  company  agreed,  without  the  consent  of  the  defendant,  that  the 
endeaTOurs  to  establish  the  company  should  be  and  the  same  were  abandoned,  and  the  shares 
allotted  to  the  defendant  became  utterly  worthless. 

HMi  on  special  demurrer,  that  the  pleas  were  bad,  and  the  declaration  good. 
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tiieir  parts,  and  although  the  said  9th  day  of  December  1847. 
elapsed  after  the  promise  of  the  defendant,  and  before  the 
commencement  of  this  suit,  of  all  which  premises  the  de- 
fendant hath  always  had  notice;  yet  the  defendant  hath 
not  paid  to  any  of  the  said  bankers,  or  to  any  other  person, 
to  the  account  of  the  said  company,  the  said  deposit  of 
2L  2s,  per  share,  or  any  part  thereof. 

The  defendant  pleaded  (amongst  other  pleas),  fourthly,  that 
the  plaintifis  were  not  always  ready  and  willing  to  perform 
the  terms  in  the  declaration  mentioned,  in  all  things  on  their 
parts  to  be  performed,  modo  et  formft. 

Fifthly,  that  the  defendant  had  not  notice  of  the  said 
eeTeral  promises  in  the  declaration  mentioned,  modo  et  form&. 

Sixthly,  that  before  the  commencement  of  the  suit  the 
plaintiffi  and  the  company  agreed,  without  the  consent  of 
the  defendant,  that  the  endeavours  to  establish  the  company 
and  obtain  the  act  should  be  abandoned:  that  the  same 
were  abandoned,  and  are  now,  and  were  at  the  commence- 
ment of  the  suit,  at  an  end,  and  the  shares  allotted  to  the 
defendant  became  utterly  worthless. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes, 
that  there  were  no  terms  which  the  plaintiff  were  bound  to 
perform  prior  to  the  performance  of  the  defendant  s  agree- 
ment :  that  the  traverse  was  too  large,  as  the  plaintifis  were 
not  bound  to  be  always  ready  and  willing  to  perform  the 
said  terms,  nor  in  all  things,  or  at  all  times,  inasmuch  as  the 
time  for  the  performance  of  some  of  those  terms  had  not 
arrived  when  the  cause  of  action  accrued,  and  that  it  was 
not  pointed  out  which  of  the  terms  the  plaintiffs  were  not 
ready  and  willing  to  perform. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes, 
that  the  traverse  was  too  large,  in  making  it  incumbent  on 
the  plaintiffs  to  prove  that  the  defendant  had  notice  of  all 
the  premises  in  the  declaration,  and  that  it  was  uncertain 
what  facts  the  defendant  denied  having  notice  of. 

Special  demurrer  to  the  sixth  plea,  assigning  for  causes, 
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1847.        that  it  did  not  traverse  nor  confess  and  avoid  the  cause  of 
action^  inasmuch  as  the  plaintiffs'  abandonment  of  their  en-- 
deavours  to  form  a  company  could  not  justify  the  defend- 
ant's breach  of  contract  prior  to  the  abandonment. 
Joinders  in  demurrer. 

Martin,  in  support  of  the  demurrer. — The  fourth  plea 
is  bad,  inasmuch  as  the  traverse  is  too  large.  The 
case  is  not  distinguishable  from  Tempest  v.  Kilner  (a), 
where,  in  assumpsit  for  the  non-delivery  of  railway  shares, 
the  declaration  contained  an  averment  '^that  the  plaintiff 
had  always  from  the  time  of  the  making  of  the  agree- 
ment been  ready  and  willing  to  accept  the  transfer  of 
the  shares,"  and  a  plea  traversing  that  allegation  in  terms 
was  held  bad  on  special  demurrer.  [Aldersoriy  B. — The 
plea  is  clearly  bad:  the  traverse  is  almost  superfluous.] 
Tempest  v.  Kilner  is  also  an  authority  to  shew  that  the  fifth 
plea  is  bad.  The  last  plea  is  also  bad.  The  defendant 
had  committed  a  breach  of  contract  by  not  paying  the 
deposit  on  the  9th  of  December,  and  the  subsequent 
abandonment  of  the  undertaking  by  the  plaintiffs  .affords 
no  justification  for  the  defendant's  prior  breach  of  contract. 

G.  T.  White,  contrfi, — The  fourth  plea  is  good.  The 
case  is  distinguishable  from  Tempest  v.  Kilner,  because 
there  the  allegation  of  time  was  divisible,  and  the  traverse 
included  immaterial  matter.  In  that  case  Tindal,  C.  3., 
says,  ^^  The  allegation  in  the  declaration  that  the  plaintiffs 
had  always,  from  the  time  of  the  making  of  the  agreement 
and  promise,  been  ready  and  willing  to  accept  the  transfer, 
is  to  be  taken  with  such  reservation  as  the  law  imposes,  viz. 
during  such  time  as  from  the  nature  of  the  contract  might 
be  inferred  to  be  reasonable."  Here  the  plea  only  traverses 
the  fact  of  the  plaintifis  being  ready  and  willing  to  fulfil 

(a)  2C.  B.300. 
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the  terms  of  the  agreement  up  to  the  9th  of  December, 
until  which  period  it  was  incumbent  on  the  plaintiffs  to 
keep  an  account  open  at  the  bankers,  in  order  that  the 
defendant  might  have  an  opportunity  of  paying  his  deposits. 

With  respect  to  the  fifth  plea,  the  traverse  taken  by  it  is 
not  too  lai^e.  It  only  compels  the  plaintiff  to  prove  that 
the  defendant  had  notice  of  those  facts  which  were  a  con- 
dition precedent  to  his  liability  to  pay  the  deposit,  namely, 
the  agreement  to  form  the  company,  and  that  a  deposit  of 
2L  2s.  for  each  share  was  to  be  paid  by  the  persons  to 
whom  shares  should  be  allotted  by  a  committee  of  manage- 
ment. 

The  sixth  plea  affords  a  good  answer  to  the  action. 
Upon  the  declaration  as  framed,  the  plaintiffs  could  only 
recover  the  deposit  of  21,  2s.  per  share,  and  after  the 
scheme  was  abandoned,  the  defendant  might  recover  back 
any  deposits  paid :  JValstab  v.  Spottiswoode  (a).  The  aban- 
donment of  the  scheme  operates  retrospectively,  and  is  a 
ground  of  defence,  in  order  to  prevent  circuity  of  action. 
[Aldersaiiy  B. — This  is  not  an  action  to  recover  the  deposit, 
but  to  recover  damages  by  reason  of  the  non-payment  of 
the  deposits.]  It  is  in  substance  an  action  to  recover  the 
deposits,  and  the  defendant  would  be  entitied  to  succeed,  if 
he  pud  into  court  one  shilling  as  a  nominal  damage.  Carr 
V.  Stephens  (b)  and  Simpson  v.  Swan  (c)  are  authorities  to 
shew  that  a  party  cannot  maintain  an  action  in  respect  of 
a  sum,  which,  if  recovered,  he  would  be  liable  to  repay  in  a 
cross  action.  It  would  have  been  different  if  the  declarar 
tion  had  alleged  as  special  damage,  that  the  plaintiffs 
were  prevented  from  proceeding  with  the  scheme  in  conse- 
quence of  the  defendant  not  paying  the  deposits.  The  case 
resembles  that  of  a  covenant  not  to  sue,  which  has  been 
held  equivalent  to  a  release,  on  the  principle  of  avoiding 


(a)  15  M.  &  W.  501.  (ft)  9  B.  &  C.  768. 

(c)  8  Campb.  201. 
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1847,         circuity  of  action:    WaJmesley  v.   Cooper  {a),    Turner  vJ 
Davies  (i),  Johnson  v.  Carre  (c). 

At  all  events,  the  declaration  is  bad :  it  merely  states  an 
agreement  to  endeavour  to  form  a  company,  but  it  does  not 
allege  that  the  company  was  ever  formed,  nor  is  there  even 
an  averment  of  an  endeavour  to  form  it.  There  is  a  total 
absence  of  consideration  for  the  promise,  inasmuch  as  it  is 
not  shewn  that  the  committee  of  management  had  any  right 
to  allot  shares.  Besides,  the  plaintiffs  are  only  part  of  a 
larger  body,  and  have  no  separate  interest  from  the  rest  of 
the  company,  so  as  to  entitle  them  to  sue  alone.  The  defend- 
ant's promise  was  to  pay  the  whole  body  of  the  company, 
not  the  committee  of  management  only :  Sims  v.  Bonded). 

Martin  was  not  called  on  to  reply. 

Pollock,  C.  B. — The  declaration  is  good  on  general  de- 
murrer. The  pleas  are  bad,  for  the  reasons  assigned  in  the 
course  of  the  argument. 

Alderson,  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


(o)  11  Adol.  &  E.  216.  (c)  1  Lev.  152. 

\h)  2  Saund.  149, 150,  n.  2.  \d)  5  B.  &  Adol.  389. 


X 
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1847. 


Hamhond  V.  Peacock.  June  l. 

XHIS  was  an  action  to  recover  the  sum  of  lOZ.  16^.^  as  By  14  Geo.  3, 

money  received  by  the  defendant  for  the  use  of  the  plain-  j^Jstwcainqnar- 

tiflEl      The  defendant  pleaded  non  assumpsit,  upon  which  ***"  "??2?* 

issue  was  joined.    By  a  judge's  order  made  by  consent,  the  aathorized  and 

ftcts  were  stated  for  the  opinion  of  the  Court  in  the  fol-  ;^::'J^. 

lowmgcase:—  ^  1«7,  to  attend 

The  borough  of  Ipswich,  in  the  county  of  Suffolk,  is  one  ^"'/^"^Jii" 

of  the  boroughs  named  in  the  schedule  (A.)  to  the  act  passed  4  Geo.  4,  c.  64, 

in  the  year,  1835,  for  the  regulation  of  Municipal  Corpora^  the  14  G^sT 

tions  in  England  and  Wales.  ^t^^*^." 

The  said  borough  of  Ipswich  had  a  corporation  by  pre-  gaoU  of  certain 

enimerated 

Bcription,  r^ulated  by  several  charters,  but  was  principally  cities,  not  in- 
governed  by  a  charter  of  King  Edward  IV.,  confirmed  by  ^ich,")  by  mc. 
charter  of  17  Charles  II.   By  the  charter  of  3  Edward  IV.,  i^v^'H?^  i 

■^  ^  ^         that  josticea  in 

the  town  was  incorporated  by  the  name  of  ^'  The  Bailiffs,  general  or 
Buigesses,  and  Commonalty  of  the  town  of  Ipswich,"  and  aaaembled    « 
die  corporation  consisted  of  two  bailifis,  a  recorder,  twelve  Jl^^to  Sme 
portreeves,  and  twenty-four  common-councilmen,  and  an  appoint  a  sur- 

^  ,  .  geon  to  pnsons 

indefinite  number  of  free  burgesses.    The  two  bailifis  an-  within  their 
nually  chosen,  and  four  of  the  twelve  portreeves  annually  ^^nd  it  should 

be  lawful  for 
tfacm,  alter  sncb  appointment,  to  direct  a  reasonable  sum  to  be  paid  as  salary  to  each  surgeon. 
The  5  &  6  Will.  4,  c.  76,  s.  116,  enacts  that  the  town  council  of  boroughs  enumerated  in  the 
4  Geo.  4,  C.64,  shall  thenceforth  hate  all  the  powers  which  justices  in  sessions  possessed  under 
that  ac|i  and  sect.  105  enacts  "  that  the  recorder  of  every  borough  shall  hold  quarter  sessions  of 
the  peace,  at  which  he  shall  be  the  sole  judge."  The  7  WUl.  4  &  1  Vict.  c.  78,  s.  38, 
coaets  *'  Uiat  all  powers  of  rq^lation  which  before  the  passing  of  the  5  &  6  Will.  4,  c.  76, 
were  poeaesscd  by  the  justices,  and  all  things  by  any  act  of  Parliament  provided  to  be  done  at 
any  <iuarter  sessions,  in  relation  to  the  regulation  of  any  gaol,  should  be  exercised  by  the 
boroogfa  jostioes,  who  should  for  that  purpose  hold  a  quarter  sessions,  provided  that  no  order 
of  the  justices  which  should  require  the  expenditure  or  payment  of  money  should  be  of  force 
until  confirmed  by  the  council.  The  2  &  3  Vict.  c.  56,  extended  the  provisions  of  the  4  Geo.  4, 
c.  64,  to  all  gaols. 

Ifeid,  that  the  eflTect  of  the  7  Will.  4  &  1  Vict.  c.  78,  was  to  restore  to  the  borough 
jusHoes  the  power  which  they  possessed  before  the  5  &  6  Will.  4,  c.  76,  of  appointing  a  sur- 
geon, and  that  the  2  &  3  Vict.  c.  56,  put  all  borough  gaols,  with  reference  to  the  4  Geo,  4, 
c  64,  on  the  same  footing  with  the  gaols  of  the  boroughs  there  enumerated,  as  if  that  statute 
had  extended  to  all  boroughs ;  and  therefore  that  the  right  of  appointing  a  surgeon  for  Ipswich 
gad  was  properly  exercised  by  the  borough  justices. 
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1847.        selected  by  the  bailifFs^  upon  or  immediately  after  the  elec- 
Hammond      ^^^^  ^^  ^®  latter,  were  justices  of  the  peace  for  the  said 
p   ^'  borough  within  the  said  town,  and  as  such  held  sessions  of 

the  peace  half  yearly  for  the  trial  of  felonies,  &c.  until  the 
year  1833,  when  they  first  began  to  hold  sessions  quarterly. 
There  was  a  gaol  in  the  said  borough,  of  which  the  bailiffs 
were  the  keepers.  In  the  year  1806,  the  justices  in  ses^ 
sions  appoint^  a  gaoler,  chaplain,  and  surgeon  to  the  said 
gaol,  and  from  that  time  the  prisoners  were  committed 
thereto  for  trial  for  felonies  and  misdemeanors,  &c. 

In  pursuance  of  the  98th  section  of  the  said  act  for  the 
regulation  jof  Municipal  Corporations  in  England  and 
Wales,  a  commission  of  the  peace  was,  a.  d.  1836,  duly 
assigned  for  the  said  borough,  by  which  parties  were  as- 
signed to  act  as  justices  of  the  peace  for  the  borough,  and 
such  persons  have  since  acted,  and  now  act  as  justices  there- 
of. And  the  council  of  the  s£ud  borough,  having  signified 
by  petition  to  his  late  Majesty  King  William  IV.,  in 
council,  in  accordance  with  the  103rd  section  of  that  act, 
that  they  were  desirous  that  a  separate  court  of  quarter 
«  sessions  of  the  peace  should  be  continued  to  be  holden  in 

and  for  such  borough,  his  Majesty  thereupon,  at  West- 
minster, the  4th  day  of  March,  in  the  6th  year  of  his  reign, 
granted  that  a  separate  court  of  quarter  sessions  of  the 
peace  should  be  thenceforth  holden  in  and  for  the  said 
borough,  and  a  recorder  was  also  then  duly  appointed,  and 
the  said  court  of  quarter  sessions  has  always  since  been 
duly  held  by  the  said  recorder. 

Previous  to  the  year  1806,  no  surgeon  or  other  medical 
officer  was  ever  appointed  for  attending  the  prisoners  con- 
fined in  the  borough  gaol  of  Ipswich. 

In  the  year  1806,  the  recorder  and  justices  of  the  said 
borough,  assembled  in  quarter  sessions,  by  their  certun 
order  ordered  the  payment  to  Mr.  Henry  Seekamp,  an 
apothecary,  of  lOZ.  10^.,  as  a  year's  salary  for  attending 
the  prisoners  in  the  said  gaol,  out  of  the  rate  in  the  nature 
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of  a  county  rate  levied  within  the  borough  under  the  pro*        1847. 
viflions  of  the  act  passed  13  Geo.  2,  for  (amongst  other     Hammond 
things)  "  extending  the  powers  and  authorities  of  justices      p^^cqck 
of  the  peace  of  counties,  touching  county  rates^  to  the  jus- 
tices of  the  peace  of  such  liberties  and  fiwichises  as  have 
commissions  of  the  peace  within  themselves;"  and  similar 
orders  were  made  each  succeeding  year  for  the  payment  to 
Mr.  Seekamp  of  the  like  sum,  until  the  year  1815,  when 
the  amount  was  increased  to  £50  per  annum,  which  latter 
sum  was  paid  to  Mr.  Seekamp  regularly  each  year  to  the 
time  of  his  death,  and  he. regularly  attended  the  prisoners 
in  the  gaol,  and  provided  all  necessary  medicine. 

Mr.  Seekamp  died  in  1819,  and  on  the  23rd  October  in 
that  year,  the  recorder  and  justices  of  the  borough  in 
quarter  sesdons  appointed  the  plaintiff  (who  was  and  still 
is  duly  qualified  according  to  law)  to  be  surgeon  to  the 
gaol,  and  from  the  time  of  his  appointment  down  to  the 
time  of  passing  of  the  said  act  for  the  regulation  of  muni- 
dpal  corporations,  the  plaintiff  regularly  received  each  year 
out  of  the  said  rate  for  the  said  borough,  levied  under  the 
said  act  passed  in  the  13  Geo.  2,  the  salary  of  £50  for 
medicine,  and  for  attendance  on  the  prisoners  confined  in 
the  said  gaoL 

After  the  passing  of  the  said  act  for  the  regulation  of 
municipal  corporations,  the  o£Bce  of  treasurer  of  the  said 
rate  in  the  nature  of  a  county  rate  was  abolished,  and  the 
said  plaintiff  continued  to  hold  his  said  office  of  surgeon, 
and  down  to  and  including  the  year  1844,  the  plaintiff  has 
received  each  year  from  the  treasurer  of  the  borough  fund 
of  the  said  borough,  by  order  of  the  said  council  of  the  said 
borough,  the  said  sum ;  and  he  has,  from  the  time  of  his 
first  appointment  in  the  year  1819,  down  to  the  9th  No- 
vember, 1844,  performed  all  the  duties  of  surgeon  to  the 
said  gaol. 

The  gaol  of  Ipswich  is  not  exclusively  used  for  the  con- 
finement of  debtors. 
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1847.  At  a  meeting  of  the  council  of  the  borough,  held  on  the 

Hammond  ^^^  November,  1844,  a  resolution  was  passed  by  the  ooun- 
Pbacock  ^^^  ^'^^  *^^  removal  of  the  plaintiff  from  the  office  of  sur- 
geon, and  such  removal  was  acquiesced  in  by  the  plaintifi^ 
who  claimed  compensation  for  the  loss  of  his  office,  and 
which  claim  was  rejected  by  the  council,  and  at  the  same 
time  Mr.  Webster  Adams  was  appointed  to  that  office  by 
the  council  at  a  salary  of  £30  per  annum,  and  continued 
to  act  in  and  perform  the  duties  of  the  said  office  without 
any  objection  on  the  part  of  the  recorder  or  justices  of  the 
said  borough,  until  the  month  of  January  1845,  when  he 
resigned  the  said  office. 

At  a  quarterly  meeting  of  the  council,  held  on  the  29th 
of  January,  1845,  the  council  appointed  Mr.  W.  Saunderson 
to  the  same  office,  in  the  room  of  the  said  Webster  Adams, 
and  he  continued  to  act  in  and  perform  the  duties  of  the 
said  office  (without  any  objection  on  the  part  of  the  said 
recorder  or  justices)  until  the  23rd  or  24th  day  of  June, 
when  he  died.  At  a  subsequent  quarterly  meeting  of  the 
council  of  the  borough,  held  on  the  30th  of  July,  1845, 
the  defendant  was  appointed  to  the  office  of  sui^eon  to  the 
gaol  by  the  council  of  the  borough,  in  the  room  of  the  said 
W.  Saunderson,  deceased,  and  he  has  from  that  time  to  the 
present  performed  the  duties  of  surgeon  to  the  gaol.  The 
said  W.  Adams,  W.  Saunderson,  and  the  defendant  have 
from  time  to  time  been  respectively  paid  a  salary,  as  such 
surgeons,  at  the  rate  of  £30  per  annum,  by  orders  of  the 
council,  directing  the  treasurer  for  the  time  being  of  the 
borough  to  pay  certain  sums  in  such  orders  mentioned,  to 
each  of  them  specifically  by  name.  There  are  no  funds 
whatever  specially  applicable  to  the  pajrment  of  the  surgeon 
to  the  gaol,  nor  are  there  any  fees  or  emoluments  attached 
to  the  office,  or  payable  of  right  to  such  surgeon  ;  and  the 
only  fund  out  of  which  the  same  can  be  paid  Is  the  borough 
fund  of  the  said  borough. 

The  justices  of  the  borough,  at  a  quarterly  gaol  session. 
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held  by  them  for  that  purpose  on  the  25th  of  July,  1845,        1847. 
(being  the  usual  dme  for  holding  quarter  sessions  of  the      Hammond 
peace  for  the  borough),  appointed  the  plaintiff  to  the  oflSce  of     ^^cqck. 
surgeon  to  the  gaol,  at  a  salary  of  £30  per  annum  to  com- 
mence from  that  day,  and  he  has  from  that  time  to  the 
present  performed  the  duties  of  surgeon  to  the  gaol ;  and  at 
a  general  quarter  sessions  of  the  peace  for  the  borough,  held 
on  the  16th  day  of  October,  1845,  the  recorder  of  the  borough 
also  appointed  the  plaintiff  to  such  office,  at  the  same  salary. 

It  is  admitted  also,  for  the  purpose  of  raising  the  ques^ 
tion  in  this  case,  and  for  no  other  purpose,  that  on  the  10th 
of  November,  1845,  and  before  the  commencement  of  this 
action,  the  treasurer  of  the  said  borough  of  Ipswich  re*' 
ceived  the  sum  of  lOL  16«.,  to  be  paid  over  by  him,  and 
which  he  agreed  to  pay  over,  to  the  surgeon  of  the  said 
gaoL  The  plaintiff  and  defendant  respectively  gave  him 
notice  of  their  said  appointments,  and  each  of  them  re* 
quested  him  to  pay  the  said  sum  to  him.  The  treasurer, 
afterwards  and  before  the  commencement  of  this  action, 
paid  the  said  sum  of  102.  16^.  to  the  defendant,  and  the 
defendant  received  the  same  before  the  commencement  of 
this  action,  with  full  notice  of  the  plaintiff^s  daim  to  be 
surgeon,  and  of  his  having  claimed  the  said  sum  of  money 
as  such  surgeon ;  and  it  is  admitted,  for  the  purposes  of 
this  case  only,  that  the  plaintiff  is  entitled  to  recover  the 
said  money,  as  money  received  to  his  use  by  the  defendant, 
if  he  was  duly  appointed,  and  was  the  surgeon  of  the  said 
gaol  entitled  to  hold  the  said  office  at  the  time  of  the  said 
payment  to  the  defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  was,  under  the  circumstances,  duly  appointed 
suigeon,  and  entitled  to  hold  the  said  office  at  the  time 
when  the  said  sum  of  102.  16«.  was  so  received  by  the  said 
defendant  as  aforesaid. 

If  this  Court  shall  be  of  opinion  that  he  was  then  duly 
{^pointed  and  entitled  to  hold  the  said  office  of  surgeon. 
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1847.        judgment  is  to  be  entered  for  the  plaintiff  by  confession, 
Hammond     Otherwise  a  nolle  prosequi  is  to  be  entered. 


9. 

Pbacock. 


Crompton  argued  for  the  plaintiff  in  last  Easter  Term  {April 
28  and  May  3). — The  appointment  of  the  defendant  by 
the  council  was  illusory^  the  right  of  appointment  being  either 
in  the  justices  or  the  recorder.  The  4  Geo.  4,  c.  64,  s.  33, 
enacts,  '^  that  the  justices  in  general  or  quarter  sessions 
assembled  shall,  and  they  are  hereby  required,  from  time  to 
time,  to  appoint  a  surgeon,  being  a  member  of  one  of  the 
Boyal  Colleges  of  Sui^eons,  to  each  of  the  prisons  within 
their  jurisdiction,  to  which  this  act  shall  extend ;"  and  it 
further  enacts,  "  that  it  shall  and  may  be  lawful  for  the 
justices  at  every  general  or  quarter  sessions,  after  such  ap- 
pointment, to  direct  a  reasonable  sum  to  be  paid  as  a  salary 
to  such  surgeon,  and  also  such  sums  of  money  as  shall  be 
due  for  medicines."  That  statute,  however,  only  repeals 
the  14  Geo.  3,  c.  49,  so  far  as  relates  to  county  gaols,  and 
the  gaols  of  certsdn  enumerated  cities  and  boroughs,  not 
including  Ipswich.  The  Municipal  Corporation  Act,  5  & 
6  WilL  4,  c.  76,  s.  116,  after  reciting  that,  by  the  4  Geo.  4, 
c.  64,  it  was  provided  that  certain  cities,  towns  and  places, 
in  a  certiun  schedule  (A.)  to  that  act  annexed,  should  be 
taken  to  be  within  the  provisions  of  the  same,  and  also 
reciting  that,  by  the  5  Geo.  4,  c.  85,  so  much  of  the 
4  Geo.  4,  c.  64,  as  related  to  the  cities  of  Canterbury, 
Lichfield,  and  Lincoln,  was  repealed,  enacts  '^that  the 
council  of  every  borough  named  in  the  last-mentioned 
schedule  (A),  except  the  cities  of  Canterbury,  Lichfield, 
and  Lincoln,  shall  have  within  their  borough  all  the  powers 
(except  in  hearing  and  determining  appeals  against  convic- 
tions) which  any  justices  of  the  peace,  assembled  at  their 
general  or  quarter  sessions  in  any  county  in  England,  have 
within  the  limits  of  their  commission,  by  virtue  of  the  said 
last  recited  acts,  or  either  of  them,  or  as  near  thereto  as 
the  nature  of  the  case  will  admit ;  and  all  things  in  the  said 
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last  recited  acts^  or  either  of  them,  provided  to  be  done  at         1847. 
any  general  or  quarter  sessions  of  the  peace,  shall  be  done     hammond 
at  some  quarterly  meeting  of  the  council  of  such  borough.  v- 

The  2  &  3  Vict,  c  56,  s.  1,  enacts,  that  the  4  Geo.  4,  a  64, 
and  5  Geo.  4,  c.  84,  except  as  to  the  classification  of 
prisoners,  shall,  subject  to  the  5  &  6  Will.  4,  c.  38,  and 
6  &  7  WilL  4,  c  105,  and  the  2  &  3  Vict.  c.  56,  extend  to 
every  gaol,  house  of  correction,  &c.,  in  England  and  Wales. 
The  effect  of  that  enactment  is  to  render  the  provisions  of 
the  4  Gea  4,  c  64,  applicable  to  Ipswich,  and  that  statute 
must  now  be  read  as  if  Ipswich  had  been  originally  in- 
cluded in  it)  so  that  the  power  to  appoint  a  surgeon  be- 
comes vested  in  the  justices  imder  the  33rd  section  of  that 
act.  The  Municipal  CoiiK,ratioix  Act  gave  particular 
powers  to  the  town  council;  but  the  2  &  3  Vict.  c.  56, 
does  not  refer  to  the  Municipal  Corporation  Act,  nor  are 
the  enactments  of  the  2  &  3  Vict  c.  56j  subject  to  the 
provifiions  of  that  act.  It  cannot,  therefore,  have  an  an- 
ticipatory effect,  so  as  to  control  the  provisions  of  a  statute 
passed  at  a  subsequent  period;  but  the  116th  section  must 
be  read  as  if  it  enumerated  all  cities  and  boroughs,  except 
fliose  not  included  in  the  4  Geo.  4,  c.  64.  In  Regirui 
V.  The  Bishop  of  Bath  and  fVeIh(a),  a  question  arose  upon 
the  2  &  3  Vict,  c  56,  as  to  the  appointment  of  a  chaplain 
to  a  gaol,  and  it  was  held  that  the  power  of  appointment 
was  in  the  town  council,  and  not  in  the  justices,  because 
the  bailiffs  were  '^keepers"  of  the  gaol  within  the  meaning 
of  the  15th  section.  The  statute  7  WilL  4  &  1  Vict. 
c.  78,  is  relied  upon  by  the  other  side.  That  statute  con- 
fers on  town  councils  particular  powers,  as  to  building, 
enlarging,  and  repairing  gaols ;  and  the  38th  section  enacts, 
'^  that  all  the  powers  of  regulation  which,  before  the  passing 
of  the  5  &  6  Will.  4,  c  76,  were  possessed  by  the  justices 
having  the  government  or  ordering  of  any  such  gaol  or 

(a)  5  ft.  B.  147. 
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1847.        house  of  correction^  and  all  things  by  any  act  of  Parlia- 
Hammond     ^^°^  provided  to  be  done  at  any  general  or  quarter  sessions 
v-  of  the  peace^  in  relation  to  the  regulating  of  any  such  gaol 

or  house  of  correction^  shall^  subject  to  any  such  alteration 
as  aforesaid^  be  exercised  or  done  by  the  justices  of  the 
city  or  borough  to  which  such  gaol  or  house  of  correction 
shall  belong ;  and  for  that  purpose  the  justices  shall  hold  a 
quarterly  session  at  the  usual  times  of  holding  quarterly 
sessions  of  the  peace^  provided  that  no  order  made  by  the 
justices  in  pursuance  of  these  powers^  which  shall  require 
the  expenditure  or  payment  of  any  money,  shall  be  of 
force  until  confirmed  by  the  council  of  that  city  or  bo- 
rough." The  direction  by  the  justices  of  a  reasonable  sum 
to  be  paid  as  salary  to  the  surgeon,  is  not  an  order  for  the 
payment  of  money  within  the  meaning  of  that  section,  but 
only  an  order  made  in  pursuance  of  a  particular  power 
given  by  statute.  At  all  events,  the  right  to  appoint  a 
surgeon,  if  not  in  the  justices,  is  in  the  recorder ;  Begina 
V.  The  Recorder  of  Hull  {a);  and  in  that  case  the  plain- 
tiff would  be  entitled  to  recover. 

G^Malley^  for  the  defendant. — The  power  of  appoint- 
ment is  either  in  the  town  council,  or  subject  to  the  con- 
firmation of  the  town  council.  If  the  operation  of  these 
statutes  be  as  contended  for  on  the  other  side,  it  is  not  in 
the  justices,  but  in  the  recorder.  By  the  38th  section  of 
the  Municipal  Corporation  Act,  the  then  existing  officers 
of  the  corporation  were  superseded.  The  98th  section 
enabled  his  Majesty  from  time  to  time  '^  to  assign  to  so 
many  persons  as  he  should  think  proper,  his  Majesty's  com- 
mission to  act  as  justices  of  the  peace  in  and  for  each 
borough,"  &c.  The  101st  section  contains  a  proviso  ''that 
no  such  person  by  virtue  of  such  assignment  shall  act  as  a 
justice  of  the  peace  at  any  court  of  gaol  delivery,  or  any 

(a)  8  AdoL  &  E.  639. 
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general  or  quarter  sesdons."     The  105th  section  makes         1847. 

the  recorder  sole  judge  of  the  borough  quarter  sessions.     Hammond 

The  effect  of  these  enactments  is  to  vest  in  the  recorder      «    ^' 

aU  the  powers  which  the  justices  possessed  under  the 

4  Geo.  4,  c.  64.     But  on  the  passing  of  the  2  &  3  Vict. 

&  56,  the  legislature  intended  to  transfer  those  powers  to 

the  town  council,  and  by  that  means  to  give  effect  to  the 

116ih  section  of  the  Municipal  Corporation  Act     These 

seyeral  statutes  must  thus  be  read  tc^ether : — ^the  4  Geo.  4, 

c  64,  contains  certain  provisions  which  extend  to  particular 

boronghs ;  the  5  &  6  WilL  4,  c.  76^  does  not  repeal  thode 

proYimonSy  but  onlj  transfers  the  power  of  executing  them 

to  a  different  body ;  then  follows  the  2  &  3  Vict,  c  56, 

which  extends  to  eyery  borough  such  part  of  those  pro* 

▼laions  as  relate  to  prisons,  so  that  these  latter  provisions 

must  now  be  exerdsed  in  every  boroagh  by  the  persons  to 

whom  the  jurisdiction  was  transferred  by  the  5  &  6  Will.  4, 

c.  76.     The  main  ground  of  the  decidon  in  Begina  v. 

The  Bishop  of  Bath  and  We1h{a)  was  that  the  2  &  3  Vict 

c.  56,  was  framed  with  a  view  to  the  existing  state  of  things 

in  every  borough. 

But  neither  the  recorder  nor  the  justices  are  capable  of 
executing  this  power.  First,  as  to  the  justices.  The  Muni- 
dpal  Corporation  Act  mentions  two  classes  of  boroughs  in 
schedules  (A.)  and  (B.).  The  former  comprises  boroughs 
which  are  to  have  a  conunission  of  the  peace ;  the  latter, 
boroughs  which  are  not  to  have  a  commission  of  the  peace, 
unless  on  petition  and  grant.  The  act,  therefore,  contem- 
{dates  the  case  of  a  gaol  existing  where  there  may  be  neither 
recorder  nor  justices ;  consequentiy,  the  town  council  are  the 
only  persons  who  could  execute  the  provisions  with  respect 
to  gaols.  If  the  l^islature  had  intended  that  the  justices 
should  now  exercise  this  power  of  appointment,  the  language 
of  the  2  &  3  Vict.  c.  56,  would  have  been  similar  to  that  of 

(a)  5  Q.  B.  147. 

VOL,  X.  B  EXCH. 
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1847.        the  6  Geo.  4,  c.  64,  s.  33 ;  but  the  2  &  3  Viot  c.  66,  b.  2,  in 
Hammond     Providing  for  the  classification  of  prisoners,  uses  the  words 
9.  c«  persons  authorised  by  law  "  to  make  rules  and  regulations 

for  the  government  of  prisons.  The  15th  section  of  the 
2  &  3  Vict.  c.  56,  provides,  "  that  in  every  borough  gaol 
and  house  of  correction,  a  chaplain  shall  be  appointed  by 
the  same  authority  by  which  the  keeper  is  appointed  f  if, 
therefore,  the  justices  have  the  right  of  appointment  in  this 
case,  they  would  also  be  the  persons  to  appoint  the  chap- 
lain, which  is  contrary  to  the  construction  put  upon  the 
act  in  the  case  of  Regina  v.  The  Bishop  of  Baih  and  Wells. 
The  16th  section  also  uses  the  words,  ^^  that  it  shall  be  law- 
ful for  the  justices  or  other  person  having  the  appointment 
of  the  chaplain  &c."  The  10th  section  requires  an  annual 
return  to  be  made  to  the  Secretary  of  State,  in  the  form 
given  by  the  schedule,  which  in  certain  boroughs  could  only 
be  done  by  the  counciL  The  consequence  of  holding  this 
power  to  be  vested  in  the  justices,  woidd  be  to  repeal  the 
116th  section  of  the  Municipal  Corporation  Act,  and  37th 
and  38th  sections  of  the  7  Will  4  &  1  Vict  c  78. 

Secondly,  the  recorder  cannot  exercise  this  power  of 
appointment.  Under  the  4  Greo.  4,  c  64,  many  acts  are 
required  to  be  done  by  justices  in  quarter  sessiiHis  as- 
sembled, which  cannot  be  performed  by  the  recorder.  The 
12th  section  enacts,  '^that  it  shall  be  lawful  for ^ft^e  justices 
of  the  peace,  in  general  or  quarter  sessions  assembled,  of 
each  county,  riding,  or  divi»on  of  a  county,  or  of  any  dis- 
trict, city,  town,  or  place,  to  which  that  act  shall  extend, 
so  &r  as  respects  the  prisons  within  their  respective  juris* 
dictions,  to  make  such  further  and  additional  rules,  for 
the  government  of  such  prisons  respectively,  and  for  the 
duties  to  be  performed  by  the  officers  of  the  same,  as  to 
them  may  seem  expedient."  The  50th  section,  which  relates 
to  the  removal  of  the  site  of  prisons,  enacts,  ^^  that  if  it  shall 
be  resolved  by  the  justices  assembled  at  two  successive  gene- 
ral or  quarter  sessions,  or  the  mtyor  part  of  them,  that  such 
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priflon  ought  to  be  removed,  or  that  Buch  iiew  prison  is  .1847. 
necessary,  it  shaU  be  lawful  for  the  justices  so  assembled  to  ^Zn!^v 
contract  for  the  building  of  a  new  ffaoP  &c.  The  54th  ^  **• 
section,  which  enables  justices  to  mortgage  the  county  rate 
when  the  estimate  for  building  any  gaol  exceeds  half  the 
amount  of  the  rate,  enacts,  '^  that  it  shall  and  may  be  law- 
ful for  the  justices  so  assembled,  and  they  are  hereby  autho- 
rifled,  to  treat  and  agree  with  any  person  for  the  loan  of  any 
such  sums  of  money,  and  by  their  order  to  confirm  every 
such  agreement,  and  every  such  agreement,  signed  by  the 
chairmany  or  two  or  more  other  justices^  present  at  the  time 
of  noaking  such  order,  shall  be  and  the  same  is  hereby  de- 
clared to  be  effectual  for  securing  to  the  persoxi  so  advancing 
any  such  sum  of  money,  eveiy  such  sum,  with  interest,"  &c 
Also,  under  the  Municipal  Corporation  Act,  certain  powers 
are  conferred  on  justices  which  cannot  be  exercised  by  a 
recorder.  By  the  38  th  section,  the  regulation  of  gaols  must 
be  done  by  justices  in  quarter  sessions  assembled.  It  is 
clear  that  the  recorder  can  have  no  power  to  raise  money, 
fi)r,  by  ^e  Municipal  Corporation  Act,  the  taxation  of 
boroughs  is  for  the  future  to  vest  in  the  town  council,  (sect. 
92).  But  the  4  Geo.  4,  c,  64,  s.  68,  enables  justices  in  ses- 
sions assembled  to  raise  money,  for  the  purpose  of  defraying 
the  expenses  of  gaols,  &c.;  so  that  if  the  construction  con- 
tended for  on  the  other  side  be  put  upon  that  act,  it  would 
invest  the  justices  or  recorder  with  the  power  either  of  rais- 
ing money  by  making  rates,  or  of  applying  for  a  mandamus 
to  compel  the  town  council  to  do  so.  A  similar  power 
would  arise  under  the  64th  and  46th  sections.  Such  power 
would  be  in  contravention  of  the  101st  section  of  the  Mu- 
nicipal Corporation  Act,  which  provides,  that  no  person 
assigned  to  keep  the  peace  within  any  borough  shall  act  in 
the  making  or  levying  any  county  rate,  Qr  rate  in  the  nature 
of  a  county  rate.  By  the  59th  section  of  that  act,  the 
treasurer  alone  is  to  pay  money.  It  is  conceded  that  there 
is  difficulty  in  either  construction  of  these  enactments^ 

s2 
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1847.  which  appear  to  have  been  framed  without  due  consideration 
HikjfMOMD  of  the  existing  law.  Under  the  7  Will.  4  &  1  Vict,  c  78, 
Pbacock  ®'  ^^*  *^®  council  possess  all  the  powers  with  respect  to 
gaols  which  justices  in  sessions  had  under  the  4  Geo.  4, 
c.  64.  The  38th  section  of  the  same  statute  enacts, 
^^  that  all  the  powers  of  regulation  which,  before  the 
passing  of  the  said  act  for  regulating  corporations,  were 
possessed  by  the  justices  having  the  government  or  ordering 
of  anj  such  gaol  or  house  of  correction,  and  all  things  by 
any  act  of  Parliament  provided  to  be  done  at  any  general 
or  quarter  sessions  of  the  peace,  in  relation  to  the  regulating 
of  any  such  gaol  or  house  of  correction,  shall,  subject  to 
any  such  alteration  as  aforesaid,  be  exercised  or  done  by  the 
justices  of  the  city  or  borough  to  which  such  gaol  or  house 
of  correction  shall  belong."  The  word  "  provided  "  in  that 
clause  has  not  a  prospective  effect;  but  even  if  it  had,  the 
Court,  in  the  case  of  Regina  v.  The  Bishop  of  Bath  and 
Welh,  thought  that  no  inconvenience  was  likely  to  arise 
from  the  appointment  of  chaplain  being  with  the  town 
council,  while  the  regulation  and  control  of  the  prison  still 
remained  with  the  justices.  It  would  be  a  strong  construc- 
tion to  say,  that  the  power  of  regulation  meant  the  power  of 
appointing  officers :  it  means  simply  the  powers  possessed 
by  the  justices  under  the  10th  section  of  the  6  Geo.  4^  c  64. 
But  supposing  the  power  of  appointment  vests  in  the  justices, 
their  order  is  of  no  force  unless  confirmed  by  the  council : 
7  WilL  4  &  1  Vict.  c.  78,  s.  38.  The  appointment  of  the 
surgeon,  and  the  assignment  of  his  salary,  are  one  entire 
act. 

Crompton  rqplied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  special  case  argued  in  last 
term,  and  the  question  submitted  for  our  decision  was,  whe- 
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ther,  under  the  circumstances  stated  in  the  case^  the  plain* 
tiff  was  duly  appointed  surgeon  of  the  borough  gaol  at 
Ipswich^  and  entitled  to  hold  that  office  on  the  10th  day  of 
November,  1845.  J£  he  was,  then,  by  the  agreement  of  the 
parties,  the  plaintiff  is  to  have  judgment  for  a  sum  of  10/1 1 6^., 
otherwise  a  nolle  prosequi  is  to  be  entered. 

In  order  to  enable  us  to  decide  the  case,  we  must  endea* 
vour  to  reconcile,  so  far  as  is  possible,  the  enactments  of 
several  modem  acts  of  Parliament,  framed  apparently  with- 
out due  regard  to  their  bearing  on  one  another. 

The  material  facts  are  very  simple.  On  the  25th  of  July, 
1845,  being  the  usual  time  of  holding  quarter  sessions  of  the 
peace  at  Ipswich,  the  borough  justices  held  a  quarterly  gaol 
session,  and  then  and  there  appointed  the  plaintiff  to  the 
office  of  sui^geon  to  the  borough  gaol,  at  a  salary  of  £30  per 
annum,  and  he  has  ever  since  performed  the  duties  of  that 
office.  At  the  general  quarter  sessions  of  the  peace  for  the 
borough  holden  on  the  15tii  of  October  following,  the  re* 
corder  appointed  the  plaintiff  to  the  same  office,  at  the  same 
salary;  so  that  if  the  appointment  rests  with  the  justices,  or 
with  the  recorder,  the  plaintiff  was  well  appointed,  and  was 
entitled  to  hold  the  office  on  the  10th  of  November,  and  so 
will  be  entitied  to  a  verdict. 

The  first  statute  which  we  need  notice,  relating  to  tiie 
appointment  of  surgeons  to  gaols,  is  the  14  Greo.  3,  c  59. 
By  the  first  section  of  tiiat  statute,  the  justices  in  quarter 
sessions  assembled  are  authorised  and  required  to  do  vari«- 
ous  acts  therein  mentioned,  for  the  purpose  of  preserving 
health  among  the  prisoners,  and,  amongst  other  things,  to 
appoint  an  experienced  surgeon  or  apothecary,  at  a  stated 
salary,  to  attend  to  the  prisoners  in  the  gaoL  This  statute, 
which  is  general,  and  applies  to  all  gaols  whatever,  was  in 
operation  until  the  passing  of  the  4  Geo.  4,  c  64,  which  re>- 
pealed  it  so  far  as  relates  to  county  gaols,  and  the  gaols 
of  certain  enumerated  cities  and  boroughs,  not  including 
Ipswich.  Although,  however,  it  was  so  far  repealed,  yet,  by 
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1847.  the  33rd  section  of  that  etatute,  a  proyision  nearly  the  same 
Hammond  ^^  introduced.  It  enacted,  that  the  justices  in  general 
^    V-  or  quarter  sessions  assembled  should,  from  time  to  time« 

Pbacock.  ^,  ...... 

appoint  a  surgeon  to  such  of  the  prisons  within  their  juris- 
diction ;  and  it  further  enacted,  that  it  should  be  lawful  for 
the  justices,  at  any  general  or  quarter  sessions  after  such  ap^ 
pointmenty  to  direct  a  reasonable  sum  to  be  paid  as  salary  to 
each  surgeon,  and  also  such  sums  of  money  as  should  be  due 
for  medicines.  From  the  time,  therefore,  of  the  passing  of 
this  last  statute,  the  appointment  of  the  surgeon  to  all  gaols 
continued  to  be  exercised  by  the  justices  assembled  in  ses- 
sions, t.  e.  as  to  county  gaols,  and  certain  enumerated 
borough  gaols,  under  the  4  Greo.  4,  c.  64,  s.  33,  and  as 
to  all  other  borough  gaols,  under  the  old  statute  14  Greo.  3, 
c  59,  s.  1. 

So  matters  rested  until  the  passing  of  the  Municipal  Re- 
form Act,  5  &  6  WilL  4,  c.  76.  By  the  116th  section  of 
that  statute  it  is  enacted,  that  the  town  council  of  the 
boroughs  enumerated  in  the  4  Geo.  4,  c  64,  should  thence- 
forth have  all  the  powers  which  the  justices  of  sessions  pos- 
sessed under  that  act;  and  this  clearly  gave  to  the  town 
council  of  the  boroughs  so  enumerated,  the  power,  idler  alia, 
of  appointing  the  surgeon.  But,  as  Ipswich  is  not  one  of 
the  places  enumerated  in  the  4  Geo.  4,  c  64,  the  enactment 
did  not  afkct  that  borougL  The  only  other  clause  in  the 
Municipal  Act  material  to  the  present  question,  is  the  105th, 
which  enacts,  that  the  recorder  of  every  borough  shall  hold 
quarterly  sessions  of  the  peace,  at  which  he  shall  be  the  sole 
judge,  and  such  quarter  sessions  shall  have  cognisance  of  all 
crimes  and  matters  whatsoever  cognisable  by  any  court  of 
quarter  sessions  for  counties,  and  the  recorder  shall  have  full 
power  to  do  all  things  necessary  for  the  exercise  of  that 
jurisdiction. 

It  seems  to  us,  then,  that  under  this  clause  the  recorder^ 
80  far  as  relates  to  the  boroughs  not  enumerated  in  the 
4  Geo.  4,  c.  64,  had  the  same  power  of  appointing  a  surgeon 
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as  had  been  previonaly  exercised  by  the  borough  justices  in         1847. 
quarter  sessions  assembled.  Ham'mohd 

Such  was  the  principle  on  which  the  Court  of  Queen's      _    «'• 

,  Fbacock. 

Bench  decided  the  cases  of  Bex  y.  7^  Recorder  of  HuU  {a\ 
Rex  V.  Hie  Inhabitants  of  St,  Lawrenccy  Ludlow  (b),  and 
same  other  cases. 

The  result  therefore  is,  that,  after  the  passing  of  the 
Municipal  Act,  the  power  of  appointing  the  surgeon  of  the 
gaol  was  Tested,  as  to  the  cities  and  boroughs  enumerated 
in  the  4  Geo.  4,  c  64,  in  the  town  council,  and,  as  to  the 
other  boroughs  regulated  by  the  Municipal  Act,  in  the 
recorder. 

But  this  state  of  things  did  not  last  very  long.  Neither 
the  town  council  nor  the  recorder  were  very  fit  function- 
aries for  the  ordering  and  governing  of  prisons,  and  accord- 
ingly, by  an  act  passed  two  years  after  the  passing  of  the 
Municipal  Beform  Act,  namely,  7  Will.  4  &  1  Vict, 
a  78,  intituled  *^  An  Act  to  amend  an  Act  for  the  Begular 
tion  of  Municipal  Corporations  in  England  and  Wales,"  it 
was  enacted,  in  section  38,  'Hhat  all  the  powers  of  regula- 
tion which  before  the  passing  of  the  Municipal  Reform  Act 
were  possessed  by  the  justices,  and  all  things  by  any  Act 
t^  Parliament  provided  to  be  done  at  any  quarter  sessions  of 
the  peace  in  relation  to  the  regulating  of  any  such  gajol^  should 
be  ezerdsed  by  the  borough  justices,  who  should  for  that 
purpose  hold  a  quarter  session  at  the  usual  time  of  holding 
quarterly  sessions  of  the  peace,  provided  that  no  order  of 
die  justices  which  should  require  the  expenditure  or  pay- 
ment of  money  should  be  of  force  until  confirmed  by  the 
council. " 

The  appointment  of  a  surgeon  is  clearly  an  act  provided 
by  act  of  Pariiament  to  be  done  at  quarter  sessions,  in 
relation  to  the  regulating  of  gaols.     It  forms  one  of  several 

(a)  8  Add.  &  E.  639.  {h)  1  Adol.  &  E.  170. 
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1847.  matters  of  regulation  directed  to  be  done  bj  the  14  Geo.  3, 
Hammond  ^  ^^*  *"^^  ^  *^  which  every  gaoler  was,  by  the  29  Grea  3, 
^-  c  67^  required  to  make  regular  returns,  stating  how  far 

the  exigency  of  the  statute  had  been  complied  with. 

The  effect,  therefore,  of  this  last  act  of  7  Will.  4  & 
1  Vict,  c  78,  was  to  restore  to  the  borough  justices  the 
power  which  they  possessed^  before  the  passing  of  the 
Municipal  Act,  of  appointing  a  surgeon,  only,  instead  of 
making  the  appointment  when  assembled  in  quarter  ses- 
sions, they  were  to  make  it  at  a  quarterly  meeting  held  at 
the  same  time  at  which  the  quarter  sessions  of  the  peace 
is  held :  a  provision  rendered  necessary  by  the  change  in 
the  constitution  of  the  court  of  quarter  sessions,  under 
which  the  justices  ceased  to  be  a  constituent  part  of  the 
court. 

It  may  be  observed,  that  the  operation  of  the  last  statute 
was  somewhat  different  in  respect  of  the  boroughs  enu- 
merated in  the  4  Geo.  4,  c.  64,  and  those  not  so  enumerated. 
As  to  the  latter,  the  justices,  at  the  time  of  the  passing  of 
tiie  Municipal  Beform  Act,  appointed  the  suigeon  under 
the  provisions  of  the  14  Greo.  3,  c.  59 ;  whereas,  in  respect 
to  the  enumerated  boroughs,  the  appointment  was  made  by 
virtue  of  the  4  Geo.  4,  c  64,  s.  34.  Under  the  former 
statute,  the  justices  are  required  to  appoint  a  surgeon  iU 
a  stated  salary;  whereas  under  tiie  4  Greo.  4,  c.  64,  s.  33, 
which  regulates  the  course  to  be  pursued  as  to  the  enu- 
merated boroughs,  the  justices  are  simply  to  appoint  a 
surgeon,  and  then,  at  eveiy  succeeding  session,  the  justices 
are  authorised  to  order  a  reasonable  sum  to  be  paid  to  him 
for  salary  and  medicines.  The  appointment  is  complete 
without  any  reference  to  remuneration,  the  amount  of 
which  is  to  be  fixed  at  some  subsequent  session. 

Now  Ipswich  not  being  one  of  the  enumerated  boroughs, 
the  duty  of  the  justices,  after  the  passing  of  the  7  WilL  4 
&  1  Vict,  c*  78,  was  to  appoint  a  surgeon  at  a  stated 
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$akay;  and  it  was  argued  that,  under  the  proviso  contained  1847. 
at  the  end  of  the  38th  section  of  tliat  statute,  the  appoint-  hammond 
ment  would  be  of  no  force  until  confirmed  bj  the  town 
council,  inasmuch  as  the  appointment  necessarily  entailed 
on  the  borough  the  payment  of  money.  If  it  were  neces- 
sary to  decide  this  point,  we  should  probably  hold  that  the 
case  did  not  come  within  the  proviso  in  question.  The 
appointment  of  an  officer  to  watch  over  the  health  of  the 
prisoners  is  hardly  to  be  described  as  an  order  made  by  the 
justices.  It  is  rather  an  act  done  by  them  in  obedience  to 
the  positive  injunction  of  an  act  of  Parliament,  and  so  not 
within  the  proviso  at  alL 

It  is,  however,  unnecessary  to  decide  this  point,  for  we 
are  all  of  opinion  that  the  effect  of  the  2  &  3  Vict,  c  56, 
B.  1,  is  to  put  aU  the  boroughs  regulated  by  the  Municipal 
Act  on  the  same  footing  as  those  which  were  previously 
regulated  by  the  4  Geo.  4,  c.  64.  The  words  of  the  enact- 
ment are,  that  the  4  Geo.  4,  c.  64,  subject  to  certain  quali- 
fications not  material  to  the  present  question,  shall  extend 
to  every  gaol  in  England  not  used  exclusively  for  the  con- 
finement of^  debtors,  except  the  Queen's  Bench  and  Fleet 
Prison,  and  the  Milbank  Penitentiary. 

Now,  before  the  passing  of  this  last  act,  the  4  Geo.  4, 
c  64,  did  extend  to  some  boroughs,  subject,  however,  to 
certain  qualifications  contained  in  the  7  Will.  4  &  1 
Vict  a  78,  rendered  absolutely  necessary  by  the  circum- 
stance that,  since  the  passing  of  the  Municipal  Act,  the 
justices  never  can  be  assembled  in  quarter  sessions,  and 
therefore  the  4  G^o.  4,  c.  64,  so  far  as  it  gives  power  to 
the  justices  in  quarter  sessions  assembled,  cannot  be  strictiy 
in  terms  executed  in  any  borough  to  which  the  Mimicipal 
Act  applies.  But  we  think  that  when  the  2  &  3  Vict. 
c.  66,  enacts  that  the  4  Geo.  4,  c  64,  shaU  extend  to  all 
gaols,  it  must  be  construed  with  reference  to  the  7  Will.  4 
&  1  Vict,  c  78.     The  meaning  of  the  act  was  to  put 
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all  borough  gaols,  with  reference  to  the  4  Geo.  4,  c  64» 

on  the  same  footing  with  the  gaols  of  the  boroughs  therein 

_   V.  enumerated,  as  if  that  statute  had  extended  to  all  borouirhs. 

Peacock. 

It  could  not  have  been  intended  to  repeal  or  aifect  the 
enactments  of  the  7  Will.  4  &  1  Vict.  c.  78,  wliich  were 
absolutely  necessary,  in  order  to  enable  the  provisions  of 
the  4  Geo.  4,  c.  64,  to  be  carried  into  effect ;  and  this  was, 
we  conceive,  what  was  meant  bj  Lord  Denman,  when  he 
says,  in  the  case  of  Regina  v.  The  Bishop  of  Bath  and 
WeUs  (a),  that  the  statute  2  &  3  Vict.  c.  b^y  was  framed 
with  a  view  to  the  existing  state  of  things  in  every  borough* 
It  must  be  read  as  if  it  placed  all  boroughs  in  the  schedule 
to  the  4  Geo.  4,  c  64,  so  as  to  affect  them  all  by  the  pro- 
visions of  that  act,  and  by  all  subsequent  enactments  rela- 
tive thereto. 

The  result,  therefore,  of  our  judgment  is,  that  the  plaintiff 
was  duly  appointed  surgeon  by  the  justices,  on  the  25th  of 
July,  1845,  and  as  he  certainly  continued  to  hold  that  office 
on  the  10th  of  November,  1845,  he  is,  by  the  express  agree- 
ment of  the  parties,  entitled  to  judgment 

Judgment  for  the  plaintiff, 
(a)  6  Q.  B.  162. 
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1847. 


Giles  v.  Hutt  and  Another. 
A.  WRIT  of  audita  querela  having  issued  in  this 


case. 


June  I. 

In  wn  aaditft 
qnereUt,  the 
C( 


'oart  gmnted 

G.  PbUock  moved  for  a  writ  of  supersedeas  to  the  sheriflF  J  ""*•  abwiute 

,  ,  for  a  ■opene- 

to  staj  execution,  and  also  fur  a  venire  facias.  The  practice  deaa,  together 
t^ipeared  to  be,  that,  if  the  plaintiff  was  in  execution,  the  ^^atm* 
process  was  by  scire  facias;  but  if  not,  a  venire  facias 
issued.  The  following  authorities  were  referred  to : — Com. 
Kg.,  tit  "Audita  Querela,"  (E.  1),  (E.  6);  Turner  v. 
D<wie$  {a)  I  Vin.  Abr.  "  Audita  Querek,"  (N.  2);  Noy, 
146;  Eitz.  Abr.  238;  Bastal,  97;  Reg.  Brev.,  114. 


Per  Cubiam. — Take  a  rule  absolute. 


Bide  absolute  (6). 


(a)  2  Saund.  148  b. 

(6)  The  following  is  the  rule 
as  drawn  np : — **  Upon  the  mo- 
tion of  &^e.,  counsel  for  Greoige 
Giles,  the  plaintiff  above  named, 
and  upon  reading  the  writ  of 
audita  querela  issued  herein, 
with  the  allowance  thereof  in- 
dorsed thereon,  and  the  rule 
made  in  the  cause  of  HuU  tmd 
Another  v.  GUes^  whereby  execu- 


tion was  stayed  for  a  month,  on 
the  terms  of  the  defendant  under- 
taking within  that  time  to  issue 
a  writ  of  audita  querela;  it  is 
ordered,  that  the  said  George 
Giles,  the  plaintiff  above  named, 
be  at  liberty  to  issue  a  superse- 
deas to  the  sheriff  to  stay  execu- 
tion, together  with  a  writ  of 
venire  facias  thereon." 
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1847. 


June  1. 


An  affidavit  in 
support  of  a 
nde  absolute 
for  jadgment 
on  a  scire 
facias  at  the 
suit  of  execn- 
torsy  must 
shew  that  pro- 
bate has  been 
granted  to 
them. 


YooEL  and  Another^  Executors  of  Ann  Vooel,  deceased, 

17.  Thompson. 

JmILLER  moved  for  a  rule  absolute  for  judgment  upon  a 
scire  facias,  on  the  sheriff's  return  of  nulla  bona,  and  in 
default  of  appearance.  The  affidavit  in  support  of  the  ap- 
plication stated  in  substance,  that  Ann  Vogel,  deceased, 
recovered  a  judgment  against  the  defendant  for  457.  14«. — 
that  she  died,  having  duly  made  her  last  will  and  testament, 
whereby  she  appointed  the  plaintiffs  her  executors, — that 
a  writ  of  scire  facias  issued  to  revive  the  judgment,  which  was 
lodged  at  the  sheriff's  office,  and  the  sheriff  returned  nulla 
bona, — that  the  defendant  had  been  served  with  a  copy  of 
the  writ  of  scire  facias,  and  with  notice  that,  in  default  of 
appearance,  judgment  would  be  obtained  thereon.  But  the 
affidavit  did  not  state  that  probate  had  been  granted  to  the 
plaintiffs,  and  on  that  ground  the  Master  thought  it  insuffi- 
cient to  warrant  the  entry  of  judgment.  It  was  submitted, 
that  though  the  affidavit  would  not  be  sufficient  in  a  case 
in  which  the  defendant  had  not  been  sununoned,  yet  as  here 
the  defendant  had  received  notice  of  the  proceedings,  it  was 
in  his  power  to  ascertain  whether  probate  had  been  granted. 
But, 


Per  Curiam, — Before  the  Court  grant  judgment,  they 
ought  to  be  fully  satisfied  that  probate  has  been  taken  out 
The  affidavit  must  be  amended,  by  stating  that  the  plaintiffs 
obtained  probate. 

Bule  refused. 
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Eager  v,  Grimwood.  June  1. 

X  KESFASS  for  assaulting  and  debauching  the  daughter  An  action  for 
and  servant  of  the  plaintiff^  whereby  she  then  became  preg-  not  be  main- ' 
nant,  &c.,  and  the  plwntiff  lost  and  was  deprived  of  her  ^^J^f^^} 
services.    Plea,  not  guilty.  lo"  of  icr- 

Tioe  thereby; 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  dttings  therefore,where 
after  last  Michaelmas  Term,  the  following  facts  appeared : —  thaftS^fcn- 
The  connexion  between  the  defendant  and  the  plaintiff's  ^^^^  Je- 

*^  ^        bauchedtfae 

daughter  took  place  for  the  first  time  two  days  after  Christ-  plaintiff '■ 
mas-day,  1844.     In  June,  1845,  the  plaintiff's  daughter  that  she  was 
gave  birth  to  a  child,  which,  according  to  the  evidence  of  a  ^j*  but^the 
surgeon,  was  a  full-grown  child.     It  also  appeared  that  the  i^  Jj!j™<*  *^* 
plaintiff  had  been  put  to  some  expense  in  consequence  of  ^t  the^d- 
his  daughter's  illness.     The  learned  Chief  Baron  left  it  to  that'tiiejur^  ' 
the  jury  to  say  whether  or  no  the  defendant  was  the  father  J^J^^  finda 
of  the  child ;  and  he  told  them  that  if  they  believed  he  was  verdict  for  the 
not  the  father  of  the  child,  they  should  find  a  verdict  for 
him.     The  jury  having  found  for  the  defendant, 

Prentice  obtdned  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection;  against  which 

Humfrey  shewed  cause. — The  question  is,  whether  mere 
criminal  knowledge,  unattended  with  loss  of  service  or 
pecuniary  damage,  gives  the  master  a  right  of  action  against 
the  seducer.  It  is  submitted  that  it  does  not,  and  that  there 
is  no  foundation  for  the  action,  unless  the  master  sustains 
some  loss  of  service  by  reason  of  the  seduction.  If  it  were 
not  so,  he  would  have  a  right  of  action  for  any  slight  blow 
which  resulted  in  no  injury  whatever  to  the  servant. 
\Aldenony  B. — If  we  were  to  hold,  in  this  case,  that  there 
was  a  loss  of  service,  it  would  be  difficult  to  say  where  it 
would  stop ;  for  instance,  if  a  servant  took  a  walk  agunst 


62  EXCHEQUER  REPORTS. 

the  orders  of  her  master,  that  would  amount  to  a  loss  oi 
«  service.]      In  Selwyn's  Nisi  Prius,  tit.  "  Master  and  Ser- 

9.  vant,"  p.  1 103,  there  is  the  following  note : — "  Although  the 

daughter  cannot  have  an  action,  yet  the  father  may,  not  for 
assaulting  his  daughter,  and  getting  her  with  child,  because 
this  is  a  wrong  particularly  done  to  her,  yet  far  the  loss  of 
her  service f  caused  by  this.  Per  J?o/&,  C.  J.,  Norton  v.  Jason, 
Sty.  398."  IJtolfe,  B.— In  that  case  Bolle,  C.  J.,  says— 
*^  But  for  the  other  point,  the  cause  of  action  is  per  quod 
servitium  amisit,  and  for  this  he  hath  brought  it  within  the 
time  limited  by  the  statute ;  for  it  is  an  action  upon  the  case, 
although  the  causa  causans  is  the  iri  et  armis,  which  is  but 
inducement  to  the  action,  and  the  causa  causata,  viz.  the  loss 
of  service,  is  the  ground  of  the  action."]  The  seduction  is 
not  a  trespass,  unless  it  result  in  a  loss  of  service.  A  master 
might  maintain  an  action  for  striking  his  servant,  per  quod 
he  was  deprived  of  her  services;  but  if  the  per  quod  were 
omitted,  the  declaration  would  be  bad.  [Piatt,  B. — In 
Chamberlain  v.  Hazlewood  {a),  it  was  held  that  an  action 
for  seducing  the  daughter  and  servant  of  the  plaintiff  might 
be  brought  either  in  trespass  for  the  direct  injury,  per  quod 
servitum  amisit,  or  in  case  for  the  consequential  damage. 
Xrespass  is  the  form  usually  adopted :  DitchamY,  Bond(b), 
Woodward  v.  Walton  (c).]  It  is  a  trespass  on  the  servant, 
of  which  the  master  cannot  complain,  unless  it  causes  him 
some  loss  of  service.  In  the  present  case  there  was  no  loss 
of  service  occasioned  by  the  act  of  the  defendant,  as  he  was 
not  the  father  of  the  child. 

Prentice,  in  support  of  the  rule. — When  the  service  is 
once  established,  the  law  presumes  some  loss  to  the  master 
by  reason  of  the  assault  The  declaration  would  be  good, 
if  it  merely  stated  that  the  defendant  assaulted  and  de- 


Co)  6  M.  &  W.  516.  {h)  2  N.  R.  476. 

(c)  6  ft.  B.  287. 
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bauched  the  plaintiff's  Bervant,  for  in  Buch  case  the  law 
would  imply  a  nominal  damage.     The  damage  aUeged  in       ^^^ 
thia  declaration  is  either  special  or  consequential  damage ;  if  v. 

the  former^  not  being  traversed,  it  is  admitted  on  the  record : 
Torrence  v.  Gibbins(a),  [Aldersoih  B. — Upon  the  plea  of 
not  goiltj,  if  it  appeared  that  the  party  seduced  was  in  the 
aeryioe  of  a  third  person,  according  to  your  argument,  the 
jdaintiff  would  be  entitled  to  a  verdict.]  To  an  action  of 
lids  kind  the  defendant  coidd  not  plead  that  the  plaintiff 
had  not  sustained  any  damage  by  the  assault.  In  Viner's 
Abridgment^  tit  "  Trespass,"  (L.  6),  pi.  7,  it  is  said,  ^^  In 
trespass  of  battery  of  his  servant,  per  quod  servitium  suum 
amisity  &c.,  it  is  no  plea  that  non  amisit  servitium  servientis 
pnedicti,  for  by  this  the  battery  is  confessed,  and  then  the 
law  implies  that  the  master  is  damnified.  But  it  is  a  good 
plea  that  he  was  not  his  servant  at  the  time.     Br. '  Traverse,' 

per  &c.,  pL  378,  cites  31  Hen.  6."     [FoUock,  C.  B In  the 

next  paragraph  it  is  said,  "  The  master  shall  not  have  tres- 
pass of  battery  of  his  servant,  if  he  does  not  say  per  quod 
servitium  servientis  sui  amisit,"  &c.  You  must  contend,  that 
if  the  injury  produces  nothing  but  pain,  both  master  and 
servant  may  maintain  the  action.]  Damage  is  presumed  to 
have  been  sustained,  whenever  an  injury  is  done  to  the 
right  of  a  party :  Fay  v.  Prentice  {b).  The  debauching  of 
the  plaintiff's  servant  is  an  act  of  trespass,  Woodward  v. 
WaUan  (e),  and  an  invasion  of  the  legal  right  of  the  plaintifi^ 
who  has  a  kind  of  property  in  her.  [Alderson,  B. — No : 
the  plaintiff  has  only  a  right  to  her  service.] 

Pollock,  C.  B. — The  case  of  Grinnell  v.  WeUs  (d)  is 
precisely  in  point.  That  case  decided,  that  an  action  for 
aeduction  cannot  be  maintained  without  proof  of  loss  of 
service.     Tindal,  C.  J.,  in  delivering  the  judgment  of  the 


(fl)  5  Q.  B.  297.  («)  2  N.  R.  470. 

[b)  1 C.  B.  828.  (<f)  7  Man.  &  G.  1083. 


64  EXCHBaUEB  REP0BT8« 

1847.  Court,  says—"  The  foundation  of  the  action  by  a  father  to 
Eaosr  recover  damages  against  the  wrong-doer,  for  the  seduction 
Grimwoos.  ^^  ^^  daughter,  has  been  uniformly  placed,  from  the  earliest 
time  hitherto,  not  upon  the  seduction  itself,  which  is  the 
wrongful  act  of  the  defendant,  but  upon  the  loss  of  service 
of  the  daughter,  in  which  service  he  is  supposed  to  have  a 
legal  right  or  interest"  The  rule  must  be  absolute  to 
enter  a  nonsuit,  unless  the  plaintiff  will  consent  to  a  stet 
processus. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Bule  accordingly. 


Jvme  1.  Britt  v.  Pashlet  and  Others. 

An  order  of  re-  -L  RESPASS.  The  declaration  stated,  that  the  defend- 
talDeTa^'  ^^^i  Oil  &c.,  with  forcc  and  arms  &c.,  broke  and  entered  a 
restniiniiig  certain  dwelling-house  of  the  plaintiff,  situate  &c,  and  then 
from  bringing  forccd  and  broke  open,  broke  to  pieces,  and  damaged  the 
«ny  ii^n  or*  outer-door  of  the  plaintiff,  of  and  belonging  to  the  siud 
rait  in  any        dwdUng-housc,  and  broke  to  pieces,  damaged,  and  spoiled 

Court  concern-      ^  i      • 

ingthepremiies  divers  locks  &c.,  and  tiien  seized  and  took  divers  goods  and 

HM,  thaTthe  chattels,  to  wit  &c,  and  tiien  cast  and  threw  the  same  about, 

^to^r^  *°^  ^^^  carried  away  tiie  same  out  of  the  said  house,  and 

oonclasiTe,  and  cast  and  threw  the  same  upon  the  ground,  &c. 

that  the  plain-  r  o  ' 

tiff  could  not  The  defendant  pleaded,  amongst  otiier  pleas,  fourthly,  to 
moTc  for  jndg-  ^^  whole  declaration,  that  the  dwelling-house  in  which  &c, 
mcnt  non  ob-     ^^  ^g  dwellinff-house,  soil,  and  freehold  of  some  of  the 

f  tante  vere-  ^ 

dicto.  defendants,  wherefore  tiiey  in  their  own  right,  and  the  other 

defendants  as  tiieir  servants,  and  by  tiieir  conmiand,  broke 
and  entered  the  dwelling-house;  and  because  the  said  goods 
and  chattels  were  wrongfully  in  the  dwelling-house,  the  de- 
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fendants  seized  and  took  them^  and  a  little  cast  and  threw         1847. 
them  about  &c.,  and  removed  them  out  of  the  house  to  a        Britt 
small  and  convenient  distance,  and  there  left  them  for  the      p^shlst 
use  of  the  plaintiff. 

To  this  plea  the  pbuntiff  replied,  that  the  dwelling-house 
was  not  the  soil  and  freehold  of  the  defendants,  upon  which 
issue  was  joined. 

Tlie  cause  came  on  for  trial  at  the  Derbyshire  Summer 
Assizes,  1846,  when  it  was,  with  all  matters  in  difference, 
referred  to  arbitration,  the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  The  order  of  reference  con- 
tained the  following  clause :^**  And  it  is  ordered  by  and 
with  such  consent  as  aforesaid,  that  neither  party  do  bring 
or  prosecute  any  action  or  suit  in  any  court  of  law  or  equity, 
against  the  said  arbitrator,  or  against  each  other,  for  any 
matter  concerning  the  premises  so  as  aforesaid  referred." 

The  arbitrator  having  found  the  issue  on  the  above  plea 
for  the  defendants,  a  rule  was  obtained,  calling  on  them  to 
shew  cause  why  judgment  should  not  be  entered  for  tiie 
plaintiff  non  obstante  veredicto,  as  to  tiie  goods  and  chattels 
mentioned  in  the  declaration,  on  the  ground  that  the  plea 
afforded  no  answer  to  the  trespass  in  respect  of  theuL 

Humfrey  shewed  cause. — The  terms  of  the  submission 
preclude  the  plaintiff  from  moving  for  judgment  non  obstante 
veredicto.  Where  an  order  of  reference  contains  a  clause 
restraining  the  parties  from  bringing  a  writ  of  error,  they 
cannot  move  in  arrest  of  judgment :  Choumes  v.  Brown  (a). 
It  is  true  that  in  this  case  the  submission  does  not  expressly 
mention  a  writ  of  error,  but  it  is  included  in  the  terms  *^  any 
action  or  suit  in  any  court  of  law."  In  Steeple  v.  Ban8(dl(b)y 
it  was  held  that  tiie  arbitrator's  power  was  complete  and 
final,  and  that  after  an  award  made  it  was  not  competent 

(a)  2  D.  &  L.  706.  {h)  4  Adol.  &  £.  950. 

VOL.  I.  F  EXCH. 
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1847.  for  the  plaintiff  to  move  for  judgment  non  obstante  vere- 
dicto, and  the  Court  so  decided  without  reference  to  any 
special  clause  restraining  the  parties  from  bringing  a  writ 
of  error.  The  plaintiff  should  have  appUed  to  the  arbitra- 
tor to  enter  up  judgment  non  obstante  veredicto. 

Whitehurst  and  Miller  shewed  cause. — As  the  costs  of  the 
cause  abide  the  event,  the  plaintiff  is  entitled  to  have  the 
proper  judgment  entered  on  the  record.  The  arbitrator 
had  no  power  to  award  judgment  non  obstante  veredicto : 
Anfftis  V.  Bedford  {a).  All  he  could  do  was  to  find  certain 
facts,  and  direct  for  whom  and  for  what  amoimt  the  verdict 
should  be  entered.  The  Court  then  give  the  judgment 
with  reference  to  his  finding.  If  a  declaration  contained 
several'  counts,  one  of  which  was  dearly  bad,  the  Court 
would  not  allow  an  erroneous  judgment  to  be  entered  on 
that  count.  In  Chownes  v.  Braion,  the  order  of  reference 
contained  an  express  stipulation  that  the  parties  should  not 
bring  a  writ  of  error,  and  the  case  was  decided  on  that 
ground.  In  the  report  of  Steeple  v.  BonsaUy  the  precise 
terms  of  the  order  of  reference  do  not  appear.  In  Manser 
V.  Heaver  (b)y  the  Court  said,  ^^  that  if  there  appeared  a  de- 
fect on  the  face  of  the  award,  it  might  be  taken  advantage 
of  to  invalidate  a  judgment  and  execution,  as  well  as  to  pre- 
vent an  attachment,  though  after  the  time  for  setting  aside 
the  award."  If  the  Court  will  interfere  to  set  aside  the 
judgment,  they  will  in  like  manner  give  judgment  non  ob- 
stante veredicto. 

Alderson,  B. — This  ciase  is  entirely  governed  by  Steeple 
V.  Bansall.  There  Sir  fV.  Follett  argued,  that  the  parties 
ought  not  to  be  prevented  from  taking  the  opinion  of  the 
Court  as  to  the  legal  effect  of  the  finding  in  the  award. 
The  question  was  whether,  upon  a  bad  plea,  the  plaintiff 

(a)  11  M.  &  W.  69.  {h)  3  B.  &  Ad.  2d5. 
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aiiould  not  be  allowed  to  enter  up  judgment  non  obstante  1847* 
veredicto,  and  the  Court  refused  to  do  so,  saying,  that  '^  the 
arbitrator  had  power  to  do  what  the  Court  could  do,  and  his 
award,  therefore,  put  an  end  to  the  proceedings.'^  In  this 
case,  the  arbitrator  finds  for  the  defendant,  and  the  Court 
gives  the  same  judgment  If  it  is  not  competent  for  the 
plaintiff  to  reverse  that  judgment  by  writ  of  error,  he  can- 
not have  judgment  non  obstante  veredicto* 

BoLFB,  B. — The  present  case  is  much  stronger  than 
SUepU  V.  BonsalL 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Bule  discharged. 


Cook  t;.  Moylan.  June  2. 

xVSSTJMPSIT.     The  first  count  of  the  declaration  was  To  an  action  of 
for  the  use  and  occupation  of  certain  rooms  and  apartments  S^^sraL?;,. 
of  the  plamtiflT  by  the  defendant,  together  with  cert^a  ^X^^^a  art^'" 
household  goods,  furniture,  and  other  necessaries,  goods  ments,  the 
and  chattels  of  the  plaintiff,  in  and  parcel  of  a  certain  pleaded,  that 
dwelling-house,  by  the  defendant  at  his  request,  and  by  the  ooccmied  the 
sufferance  and  permission  of  the  plaintiff,  for  a  long  space  ^*rtanents  by 
of  time  before  then  elapsed,  used,  and  occupied,  &c,  to-  of  the  plain- 
gether  with  certain  household  furniture  and  other  neces-  them  as  tenant 
saries,  goods  and  chattels  of  the  plaintiff  therein  being,  &c   SJ^'oMrB?, 

whose  property 
^My  were;  that  while  he  so  held  them,  A.  B.  assigned  them  to  the  plaintiff;  that  the  defendant 
benme  indebted  in  respect  of  the  apartments,  and  that  he  paid  A.  B.  a  certain  sum  of  money 
§ar  them,  by  whom  it  was  accepted  in  satisfiiction  of  the  debt.  Averment,  that  the  defendant 
never  had  notice  of  the  assignment  to  the  plaintiff,  that  he  never  agreed  to  become  the  plaintiff's 
taaat,  that  he  oerer  eipreaaly  requested  the  plaintiff  to  permit  him  to  occupy  the  apart- 
nents,  and  that  he  never  expressly  promised  the  plaintiff  to  pay  him  for  them  -.—-Held,  that  the 
plea  amoonted  to  the  general  issue. 

f2 
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The  defendant  pleaded^  secondly^  to  the  first  count, 
except  as  to  the  sum  of  3/.  Ss.,  that  before  he  had  held 
and  occupied,  used  and  enjoyed,  the  said  rooms  and  apart- 
ments, household    furniture  and   necessaries,  goods  and 
chattels,  hj  the  sufferance  and  permission  of  the  plaintiff, 
as  in  the  first  count  mentioned,  he  had  held  and  occupied, 
possessed  and  enjoyed,  the  same  by  the  sufferance  and  per* 
mission  of  one  A.  B.,  as  tenant  to  the  said  A.  B.,  under  a 
demise  thereof^  heretofore,  to  wit,  on  &c.,  made  by  the  sdd 
A.  B.  to  the  defendant,  the  same  then  being  the  rooms, 
apartments,  household   furniture,  necessaries,  goods  and 
chattels  of  the  said  A,  B.;  and  whilst  the  defendant  so  had 
held,  used,  occupied,  possessed  and  enjoyed  the  said  rooms, 
apartments,  household  furniture,  necessaries,  goods  and  chat- 
tels, by  the  sufferance  and  permission  of  the  said  A.  B.,  as 
her  tenant  as  aforesaid,  under  the  said  demise,  and  before 
the  use  and  occupation  in  the  first  count  mentioned,  to  wit, 
on  &c.,  the  said  A.  B.  assigned  and  granted  to  the  plaintiff 
all  her  estate,  interest,  and  property  in  the  said  rooms, 
apartments,    household  furniture,  necessaries,  goods  and 
chattels,  and  in  reversion  thereto,  of  her  the  said  A.  B. 
expectant  on  the  determination  of  the  said  demise ;  and  the 
use  and  occupation  in  the  first  count  mentioned,  except 
that  part  thereof  for  which  the  said  sum  of  SL  3«.,  parcel 
&C.,  is  claimed,  was  and  is  a  use  and  occupation  after  the 
said  grant  and  assignment,  in  continuation  of,  and  under 
and  by  virtue  of  the  same  tenancy  and  demise  under  which 
tiie  defendant  so  held  the  same  under  tiie  said  A  B.  as 
aforesaid.     And  the  defendant  further  says,  that  afler  the 
use  and  occupation  in  the  first  count  mentioned,  except  as 
before  excepted,  and  after  the  defendant  became  and  was 
indebted  in  respect  thereof,  as  in  the  first  count  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
the  defendant  paid  to  the  said  A.  B.,  and  the  said  A.  B. 
then  accepted  of  the  defendant,  a  large  smn  of  money,  to 
wit,  to  the  amount  of  Uie  monies  in  the  first  count  men- 
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tioned,  except  the  said  sum  of  32L  Ss.,  parcel  &c.,  in  fiill 
satisfaction  and  discharge  of  the  said  monies  in  tiie  first 
count  mentioned,  except  the  said  sum  of  3Z.  35.,  parcel  &c., 
and  of  all  damages  and  causes  of  actions  in  respect  thereof. 
And  the  defendant  furtiier  says,  that  no  notice  was  given 
to  him  of  the  said  grant  and  assignment  hj  or  on  behalf  of 
the  phuntiff,  so  being  the  grantee  and  asagnee  thereunder, 
at  any  time  before  or  at  the  time  of  the  said  payment,  nor 
did  the  defendant  ever  attorn  or  become  tenant  to,  or  assent 
or  agree,  to  have,  hold,  use,  occupy,  possessi,  or  enjoy,  the 
said  rooms,  apartments,  household  furniture,  necessaries, 
goods  and  chattels,  or  any  of  them,  or  any  part  thereof^  as 
tenant  thereof  to  the  plaintiff,  or  otiierwise  under  or  of  the 
phuntiff,  or  by  his  sufferance  or  permission,  nor  did  he  ever 
expressly  request  tiie  plaintiff  to  suffer  or  permit  him  the 
defendant  to  have,  hold,  use,  occupy,  possess  or  enjoy  the 
same,  or  any  of  them,  or  any  part  thereof,  nor  did  he  ever 
expressly  promise  the  plaintiff  to  pay  to  him  the  money  in  the 
first  count  mentioned,  except  as  to  the  said  sum  of  32L  3«., 
parcel  &a     Verification. 

To  this  plea  the  plaintiff  demurred  specially,  on  the 
ground  that  it  amounted  to  the  general  issue. 

Creasy f  in  support  of  the  demurrer. — This  plea  is  framed 
upon  the  9tii  and  10th  sections  of  the  4  th  of  Anne, 
c.  16 ;  but  as  the  phdntifTs  claim  is  not  confined  to  realty, 
but  includes  chattels,  the  defence  does  not  fall  within 
the  meaning  of  tiie  act,  and  consequentiy  the  plea  is  bad 
on  general  demurrer.  [Alderson,  B. — The  contract  is 
stated  as  an  entire  one  for  furnished  rooms.] 

The  plea  is  bad  for  the  reasons  assigned  by  the  special 
demurrer.  Until  notice  is  given  by  the  assignee,  he  has 
no  right  of  action  against  the  tenant;  tiie  necessity  for  at- 
tornment is  removed  by  the  statute,  but  the  assignee's  right 
to  the  rent  only  accrues  on  giving  the  tenant  notice  of  the 
assignment  Now  in  this  plea  the  defendant  alleges  that  he 
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never  had  such  notice^  which  \b  a  denial  that  his  liability  to 
the  assignee  ever  arose :  the  plea  is  consequently  bad  as 
amounting  to  the  general  issue.  In  Moss  v.  GaIUmare{a) 
it  was  held  that  a  mortgagee,  after  giving  notice  of  the  mort- 
gage to  a  tenant  in  possession,  imder  a  lease  prior  to  the 
mortgage,  is  entitled  to  the  rent  in  arrear  at  the  time  of 
the  notice,  as  well  as  to  what  accrues  afterwards,  and  he 
may  distrain  for  it  after  such  notice.  Again,  in  WaMUove 
V.  Bamett{b)y  which  was  an  action  for  use  and  occupation, 
it  was  held  that  the  defendant  might,  under  the  general 
issue,  give  in  evidence  that  the  plaintiff  had  mortgaged  the 
premises  before  the  defendant  came  into  occupation,  and 
that  the  mortgagee  had  given  notice  to  the  defendant  not 
to  pay  to  the  plaintiff  any  rent  becoming  due  after  such 
notice.  It  would  seem  from  these  cases,  that  the  liability 
of  the  tenant  to  the  assignee  does  not  arise  until  he  has  re- 
ceived such  notice.  The  case  of  Lumley  v.  Hodgs<m{c) 
is  to  the  same  effect.  Wiffhtman,  J.,  in  his  judgment  in 
the  case  of  Burratoes  v.  Gradm{d)y  says,  "Whenever, 
therefore,  a  mortgagor  conveys  his  estate  to  a  mortgagee, 
the  tenants  of  the  former  become  tenants  of  tiie  latter, 
subject  to  all  the  ordinary  incidents  of  such  a  relation, 
amongst  which  is  that  of  being  liable  to  an  action  for  use 
and  occupation  to  recover  arrears  of  rent  accruing  after 
the  mortgage,  and  remaining  unpaid  aftier  notice  of  the 
mortgage  is  given."  [Alderson^  B. — The  mortgagee's  right 
to  the  rent  commences  from  the  time  of  the  mortgage,  and 
not  of  the  notice.] 

Lastly,  the  plea  amounts  to  the  general  issue,  for  con- 
taining a  statement  in  the  concluding  part  of  it,  that  "  the 
defendant  never  expressly  promised  the  plaintiff  to  pay  him 
the  money  in  the  first  count,  except  &c."  This  is  a  denial 
of  the  promise  laid  in  the  declaration.     There  is  no  distinc- 

(a)  Doug.  279.  (c)  16  East,  99. 

(b)  2  Bing.  N.  C.  538 ;  2  Scott,         (d)  1  Dowl.  &  L.  218. 
763. 


TRINITY  TERM;    10  VICT.  71 

tioiiy  in  pleading,  between  an  express  and  an  implied  pro-         1847. 
mise :  Kinder  y.  Paris  (a).     The  all^ation,  therefore,  is  a 
mere  denial  of  the  promise  in  the  declaration,  and  renders 
the  plea  bad. 

HawkinSy  in  support  of  the  plea. — As  to  the  last  point, 
the  allegation  in  the  plea  only  negatives  any  express 
understanding  between  the  parties.  The  defendant  intends 
to  shew  by  it,  that  it  is  the  legal  sufferance  by  which  he 
held  the  premises  of  the  plaintiff,  and  to  negative  any  ex- 
press contract.  It  is  therefore  a  mere  explanation  of  the 
previous  part  of  the  plea,  which  is  a  special  plea  of  pay- 
ment under  the  statute ;  and  that  allegation  does  not  vitiate 
the  plea. 

Per  Curiam  (&). — ^We  think  the  words  in  the  latter  part 
of  the  plea  make  it  amount  to  the  general  issue,  but  it  is  a 
good  plea  without  them.  The  defendant,  however,  may 
amend  by  striking  them  out,  otherwise  there  must  be  judg- 
ment for  the  plaintiff. 

Leave  to  amend  accordingly,  otherwise 

Judgment  for  the  plaintiff. 

(a)  2  H.  Bl.  663,  n. 
(h)  Pollock,  C.  B.,  Alderaon,  B.,  Eol/ey  B.,  Flatt,  B. 


Dter  r.  Green.  June  3. 

X  HIS  was  an  interpleader  issue,  to  try  whether  cert^n  On  the  trial  of 
goods  and  chattels  taken  in  execution  by  the  defendant  i^c**2e  "^ 
were  the  property  of  the  plaintiff.     At  the  trial  before  S^**^?*^" 

dence  a  bill  of 
•ale  and  scfaednle,  the  former  of  which  af  signed  to  him  '*  all  the  goods,  fixtnrea,  honiehold  fur- 
mtnre,  plate,  china,  &c.,  in  and  abont  a  messuage,  tenement,  and  premises,  where  he  now  resides, 
and  being  No.  2,  Park  Road,  Old  Kent  Road,  in  the  county  of  Surrey,  and  the  chief  articles 
whereof  are  particularly  enumerated  and  deteribed  in  a  certain  tchedule  hereunto  annexed," 
The  schednle  was  in  noway  annexed  to  the  deed,  and  was  inadmissible  for  want  of  a  stamp  :— 
Held,  that  the  bill  of  sale  was  admissible  in  eyidence  without  the  schedule. 
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PoUocky  C.  B.5  at  the  Middlesex  sittings  in  last  Hilary 
Term,  the  plaintiff,  in  proof  of  his  title  to  the  goods,  ten- 
dered in  evidence  a  bill  of  sale  to  him  of  the  property  in 
question,  together  with  a  schedule,  which  enumerated  seve- 
ral of  the  articles.  The  bill  of  sale  stated,  that  C.  Dyer 
and  L.  Dyer  did  thereby  bargain,  sell,  assign,  and  transfer 
to  the  plaintiff,  ^^  all  the  goods,  fixtures,  household  effects, 
plate,  china,  and  effects  of  whatever  nature  or  kind,  belong- 
ing to  us,  and  in  and  about  the  messuage,  tenement,  or 
premises,  where  he  now  resides,  and  being  No.  2,  Park 
Soad,  Old  Kent  Road,  in  the  county  of  Surrey,  and  the 
chief  articles  whereof  are  particularly  enumerated  and  de- 
scribed in  a  certain  schedule  hereunto  annexed.^  On  these 
documents  being  produced,  it  appeared  that  the  schedule 
wiis  not  in  any  way  annexed  to  the  bill  of  sale,  nor  was  it 
stamped.  It  was  objected,  on  the  part  of  the  defendant, 
that  the  schedule,  being  a  separate  instnunent,  required  a 
stamp.  The  learned  judge  was  of  that  opinion,  and  refused 
to  receive  it  in  evidence.  The  bill  of  sale  was  then  tendered 
alone,  and  was  objected  to,  as  being  incomplete  without  the 
schedule.  The  learned  judge  thought  that  as  the  bill  of 
sale  referred  to  the  schedule,  the  latter  was  an  instrument 
explanatory  of  the  mode  in  which  the  former  operated,  and 
that  both  ought  to  be  proved.  A  verdict  having  been  found 
for  the  defendant, 

Watson  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  this  evidence. 

WeUs  shewed  cause. — The  bill  of  sale  was  not  admissible 
in  evidence  without  the  schedule,  the  two  documents  having 
been  executed  at  the  same  time.  In  Weeks  v.  Maillardet  (a), 
where  the  defendant  bound  himself  to  deliver  to  the  plain- 
tiff, "  the  whole  of  his  mechanical  pieces,  as  per  schedule  an- 

(a)  14  East,  568. 
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nexedj^  it  was  held  that  the  schedule  formed  part  of  the  1847. 
deed,  without  which  it  would  be  insensible.  [Aldersony  B. 
— In. that  case  all  the  articles  were  enumerated  in  the 
schedule — ^here  they  are  not,  which  shews  that  the  deed  has 
an  operation  independently  of  the  schedule.]  It  is  sub- 
mitted that  the  only  articles  which  pass  under  this  bill  of 
sale  are  those  enumerated  in  the  schedule.  The  latter  is 
incorporated  with  the  former,  and  restrains  its  operation : 
Burgh  Y.  Preston  (a).  {Rolfey  B. — The  bill  of  sale  does  not 
become  uncertain,  by  saying  that  the  articles  are  described 
in  the  schedule.  Piatt,  B. — Suppose  the  deed  had  stated 
that  the  goods  had  been  bought  of  A.  B.,  would  it  be  ne- 
cessary to  proYC  that  they  were  so  bought  ?]  There  was 
distinct  evidence  to  shew  that  the  goods  enumerated  in  the 
schedule  were  those  intended  to  be  passed  by  the  bill  of 
sale.  IPoUochy  C.  B.— If  Duck  y.  Braddyll{b)  had  been 
cited  at  the  trial,  I  should  have  received  the  deed  without 
the  inventory.  In  that  case  it  was  held,  that  a  deed  legally 
stamped  is  not  vitiated  by  referring  to  inventories  which 
are  not  stamped.  The  question  here  is,  does  the  deed 
operate  without  the  inventory ;  if  it  does,  the  inventory  is 
merely  referred  to  as  a  memorandum,  for  the  more  certain 
knowledge  of  the  articles.] 

JVatson  was  not  called  upon  to  support  the  rule. 

Alderson,  B. — The  rule  must  be  absolute  for  a  new 
trial.  The  deed  must  be  considered  as  enumerating  all  the 
articles :  it  in  fact  does  so,  by  describing  them  as  the  arti- 
cles in  a  particular  house.  In  the  case  of  fFeeks  v.  MaiUardet, 
the  defendant  bound  himself  to  deliver  all  the  articles  men- 
tioned in  a  schedule,  so  that  the  deed  was  insensible  without 
the  schedule ; — it  was  a  conveyance  of  a  certain  number  of 

(a)  8  T.  R.  483.  (b)  M'Clel.  217  ;  13  Price,  455. 
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uncertain  articles.     Here  the  deed  is  sensible  without  the 
schedule* 

P0LLOCK5  C.  B.,  KoLFE,  B.9  and  Flatt,  B.»  concurred. 


Bule  absolute. 


June  3. 


Semple  v.  Pink. 


A  declaration 
itated,  that  L. 
made  hia  pro- 
misaory  note 
payable  to  the 
plaintiff:  that 
the  note  being 
in  the  plain- 
tiff'a  handa 
OTerdae  and 


X  HE  declaration  stated,  that  one  J.  Leigh  made  his  promis- 
sory note  in  writing,  and  delivered  the  same  to  the  plaintiff, 
and  thereby  promised  to  pay  to  the  plaintiff  or  his  order 
£200  for  value  received,  three  months  after  the  date  there- 
of, which  period  had  elapsed  before  the  making  of  the  pro- 
mise of  the  defendant  hereinafter  next  mentioned;  but  the 
'werati'o''t^^"  ®^^^  ^'  Leigh  did  not  pay  the  amount  of  the  said  note  when 

the  plaintiff 
woiUd  forbear 
and  give  time 
to  L.  for  pay- 
ment of  the 
note,  to  wit, 
for  a  reoion" 
able  time,  the 
defendant  pro- 
mised to  pay 
the  note,  in 
case  L.  should 
make  default. 
It  then  alleged 
that  L.  made 
default,  and 

that  defendant  did  not  pay  the  amount  of  the  note.  Plea,  non  aaanmpait.  At  the  trial, 
it  appeared  that  the  defendant,  baring  agreed  to  guarantee  the  payment  of  the  note  by  L.,  in- 
dorsed on  the  back  thereof  as  follows : — "  I  guarantee  the  payment  of  the  within  note  by  L., 
the  maker,  on  the  2nd  Norember  next."  On  that  day,  the  note  being  due  and  dishonoured, 
the  defendant  aigned  the  following  memorandum,  addressed  to  the  plaintiff: — **  Sir,  I  request 
you  will  hold  over  the  promissory  note  in  your  favour,  of  L.,  dated  Slst  July,  1844,  for  ;f  200, 
at  three  months,  and  in  consideration  of  your  so  doing,  I  undertake  to  continue  in  all  respects 
my  guarantee  of  the  same :" — Held,  that  the  guarantee  was  defective;  also  that  there  waa  no 
evidence  to  support  the  declaration. 

Senile,  that  the  declaration  was  bad,  in  stating  the  consideration  to  be  forbearance  to  aae 
for  a  rtiuonahU  time. 


the  same  became  due,  and  the  amount  of  the  said  promis- 
sory note  being  wholly  unpaid  to  the  plaintiff,  and  the  said 
note  being  then  in  the  plaintiff's  hands  overdue  and  un- 
paid, thereupon,  heretofore,  to  wit,  on  the  2nd  of  November 
1844,  in  consideration  of  the  premises,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  hold  over  the 
said  promissory  note,  and  would  forbear  and  give  time  to 
the  said  J.  Leigh  for  the  payment  of  the  said  monies  in 
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and  by  the  said  promissory  note  payable^  to  wity^r  a  rea-  '  1847. 
sonable  time  then  next  foUowingy  the  defendant  then  guaran- 
teed and  promised  the  plaintiff  to  be  answerable  to  him,  the 
plainti£^  for  the  payment  of  the  said  monies  due  and  pay- 
able upon  and  by  virtue  of  the  said  promissory  note,  and 
to  pay  him  the  same,  in  case  the  said  J.  Leigh  should  make 
defiiult  in  paying  the  same.  Averment,  that  although 
more  than  a  reasonable  time  for  the  plaintiff's  forbearing  and 
holding  over  the  said  note  had  elapsed  before  the  com- 
mencement of  this  suit,  and  although  the  plaintiff,  confiding 
in  the  pronuse  of  the  defendant,  did  then,  to  wit,  on  &c., 
hold  over  the  promissory  note,  and  forbear  and  give  time  to 
J.  Leigh  for  the  payment  of  the  said  sum  of  money,  and 
hath  thence,  and  for  more  than  a  reasonable  time  in  that 
behalf,  to  wit,  from  thence  hitherto,  held  over  the  said 
note,  and  forborne  and  given  time  for  payment  of  the  said 
note :  yet  J.  Leigh  hath  not  paid  the  monies  in  and  by  the 
said  promissory  note  due  and  payable,  whereof  the  defend- 
ant had  notice,  and  was  requested  by  the  plaintiff  to  pay 
him,  but  the  defendant  hath  not  paid  the  same  or  any  part 
thereof. 

Plea,  non  assumpsit. 

At  the  trial,  before  Rolfcy  C.  B.,  at  the  Middlesex  sittings 
in  last  Hilary  Term,  the  following  facts  appeared: — ^In 
July,  1844,  the  plaintiff  agreed  to  discount  a  promissory 
note  for  £200  for  J.  Leigh,  if  the  defendant  would  gua- 
rantee payment  of  the  same  when  due;  the  defendant  hav- 
ing agreed  to  do  so,  the  note  set  out  in  the  declaration  was 
made,  upon  the  back  of  which  the  defendant  wrote  the  fol- 
lowing words—*'  I  do  hereby  guarantee  the  payment  of  the 
within  promissory  note  by  James  Leigh,  the  maker,  for 
the  2nd  day  of  November  next — John  Fink."  The  note 
became  due  on  the  2nd  of  November,  and  was  dishonoured, 
and  whilst  the  plaintiff  was  the  holder  of  it,  the  defendant 
signed  the  following  memorandum,  addressed  to  the  plain- 
tiff:— 
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''  Blomfidd  Boad,  Maida  Hill, 
Nov.  2,  1844. 
"  I  request  you  will  hold  over  the  promissorj  note  in 
your  favour,  of  Mr.  James  Leigh,  dated  31st  July,  1844, 
for  £200  at  three  months,  and  in  consideration  of  your 
so  doing,  I  undertake  to  continue  in  all  respects  my  gua- 
rantee of  the  same. 

"  I  am.  Sir,  yours  truly, 
**  Mr.  A.  Semple,  jun.**  "  John  Pink. 

It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  evidence  of  the  guarantee  set  out  in  the  declaration, 
and  that  the  plidntiff  ought  to  be  nonsiiited.  The  learned 
judge  was  of  that  opinion,  and  directed  a  nonsuit,  reserv- 
ing liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for 
the  amount  of  the  note. 

MiUer  having  obtained  a  rule  nisi  accordingly. 

Ogle  shewed  cause. — The  plwntiff  was  properly  non- 
suited. The  plea  of  non  assumpsit  puts  in  issue  not  only 
the  promise,  but  also  the  consideration  on  which  it  is 
founded.  The  consideration  stated  in  this  declaration  is 
forbearance  ybr  a  reasonable  time,  but  there  was  no  evidence 
of  such  consideration.  The  memorandum  of  the  2nd  of 
November  mentions  no  time  for  which  the  plaintiff  was  to 
hold  over  the  note,  and  the  pleader  is  not  warranted  in 
treating  it  as  a  contract  to  forbear  for  a  reasonable  time. 
Even  if  the  memorandum  be  read  together  with  the  in- 
dorsement on  the  back  of  the  note,  the  two  documents  will 
not  support  the  declaration,  for  the  latter  is  merely  an  un- 
dertaking to  pay  the  note  when  due,  and  the  former  an 
agreement  to  continue  a  guarantee,  not  founded  on  any 
consideration.  Mere  forbearance  is  not  a  sufficient  con- 
sideration to  support  a  promise  to  pay  the  debt  of  another  ; 
but  there  must  be  a  forbearance  for  a  certain  or  reasonable 
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time.      Chitty  on  "Contracts,**  p.  30:   Cole  v.  Dyer  {a).         1847. 
The  law  will  not  imply  any  such  consideration  firom  the       Semplb 
terms  of  these  instruments.  ^  ^- 

Miller^  in  support  of  the  rule. — The  memorandum  of  the 
2nd  of  November  supports  the  declaration.  It  is  a  rule  of 
law,  that  where  no  time  is  mentioned  in  a  contract,  the  law 
implies  a  reasonable  time.  Where  a  party  undertakes  to 
deduce  title  to  an  estate,  he  has  a  reasonable  time  for  that 
purpose.  [AUerson,  B. — Making  out  a  title  is  an  act 
which  necessarily  requires  same  time;  but  suppose,  in  this 
case,  the  plaintiff  had  brought  his  action  the  next  minute, 
would  that  be  a  forbearance  ?  In  a  case  like  the  present, 
what  definite  idea  can  you  attach  to  forbearance  for  a  rea-  . 
sonable  time?  The  meaning  of  the  words  may  depend 
upon  the  character  of  the  party — whether  he  is  litigious,  or 
whether  he  is  mild  and  somnolent.  It  will  be  found  that 
the  cases  in  which  the  law  implies  a  reasonable  time,  are 
those  in  which  the  particular  act  requires  some  time  to  do  it. 
Bo^e,  B. — The  declaration  seems  to  be  bad.  Aldersan^  B. 
— ^The  guarantee  itself  is  defective.] 

Per  Curiam  (&). — ^The  rule  must  be  discharged. 

Bule  discharged. 

(a)  1C.&  J.461. 
(5)  PoOoek,  C.  B.,  Alderson,  B.,  BoI/b,  B.,  and  Piatt,  B. 
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j^fi^  7,  Lansdale  V.  Clarke  and  Another. 

The  replication  JLlEBT  for  goods  sold  and  delivered,  and  on  an  account 
good^to  a  plea  ^^^^' — Second  plea :  And  for  a  further  plea,  as  to  the 
which  sets  up  a  gum  of  IIZ.  \%s.  6rf.,  parcel  of  the  monies  in  the  first  count 

defence  under  ^  *  ^ 

the  Tippling  of  the  declaration  mentioned,  and  as  to  the  sum  of  1 1  /.  1 8  j.  6c?., 
c.  40, 8. 12.  '  parcel  of  the  monies  in  the  last  count  mentioned,  the  de- 
fendants say,  that  the  said  sum  of  \\L  18«.  6cf.,  so  foimd  to 
be  due  to  the  plaintiff  on  an  account  stated,  as  in  the  said 
last  count  mentioned,  is  the  same  sum  of  112L  18«.  6if., 
parcel  of  the  said  sum  of  money  in  the  said  first  count  men- 
tioned, and  that  the  said  two  sums  of  1 1/.  I85.  6c?.  each  are 
one  and  the  same  debt  of  IIZ.  18«.  6c?.,  and  not  other  or 
different  debts  of  IIZ.  I85.  6(£ ;  and  that  the  said  account 
stated  was  stated  of  and  concerning,  and  included,  the  said 
sum  in  the  first  count  mentioned,  and  no  other  sum  or  cause 
of  action  whatever;  and  the  defendants  further  say,  as  to 
the  causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned, as  to  the  said  sum  of  112.  18«.  66^.,  that  the  said  sum 
of  WL  18tf.  6^.  was  and  is  a  certain  sum  or  demand  claimed 
by  the  plaintiff  from  the  said  defendants,  for  and  in  respect 
of  certain  spirituous  liquors  by  him  the  plaintiff  supplied 
to  the  defendants  at  divers  days  and  times  between  &c., 
and  not  a  debt  or  demand  for  or  in  respect  of  any  other  or 
different  matter,  and  that  no  part  of  the  said  sum  or  demand 
of  1 121 1 85. 6c£,  as  last  aforesaid,  hath  been  or  was  bon&  fide 
contracted  by  the  defendants  at  any  one  time,  to  the  amount 
of  20«.  or  upwards. — Verification. 
Keplication,  de  injuri&. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  in 
absolute  bar  and  extinguishment  of  the  rights  of  action  to 
which  it  is  pleaded,  and  shews  that  the  plaintiff  never  had 
any  right  to  sue  as  to  these  rights  of  action,  and  that  it  is 
not  in  excuse ;  and  that,  therefore,  the  replication  de  inju- 
ria is  improper.    Joinder  in  demurrer. 
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Hiatokmsg  in  support  of  the  demurrer. — This  plea  is  framed  1847. 
under  the  12th  sect,  of  the  24  Geo.  2,  c  40^  by  which  it  is  Lansdalk 
enacted,  that  **no  person  or  persons  whatsoever  shall  be  clarkb 
entitled  unto,  or  maintain  any  cause,  action,  or  suit  for,  or 
recover  either  in  law  or  equity,  any  sum  or  sums  of  money, 
debt  or  demands  whatsoever,  for  or  on  account  of  any 
spirituous  liquors,  unless  such  debt  shall  have  really  been 
and  bon&  fide  contracted,  at  one  time,  to  the  amount  of 
twenty  shillings  or  upwards."  By  this  section  of  the  act»  the 
BBle  of  spirituous  liquors  is  absolutely  prohibited,  where  the 
amount  supplied  at  any  one  time  is  not  of  the  value  of 
twenty  shillings.  Jibott,  C.  J.,  in  Bumytat  v.  Hutchin* 
soH  (a),  in  delivering  the  judgment  of  the  Court,  said,  ^^  The 
words  of  the  act  are  free  firom  doubt ;  they  contain  a  general 
and  absolute  prohibition  of  the  sale  of  spirits,  unless  deli- 
vered in  quantities  amounting  to  more  than  twenty  shillings 
in  value  at  one  time.  We  are,  however,  desired  to  narrow 
the  construction,  by  introducing  the  qualifications  of  a  sale 
to  the  consumer  himself,  and  by  confining  it  to  the  case 
where  the  spirits  have  been  sold  alone.  But  it  would  be  a 
great  evil  to  introduce  such  qualifications ;  and  I  think,  if 
we  did  so,  we  should  defeat  the  intention  of  the  legislature." 
That  case  was  referred  to  by  Denman,  C.  J.,  in  delivering 
judgment  in  the  case  of  Hughes  v.  D<me{b)y  where  he  says, 
**  We  all  agree  to  this  construction,  and  think  we  ought  to 
adopt  it."  The  plea,  therefore,  does  not  confess  that  any  debt 
was  ever  due  from  the  defendants  to  the  plaintiff;  it  states  that 
the  goods  were  supplied,  yet  it  shews  that  the  defendants 
were  never  indebted  for  them.  The  plea,  in  effect,  amounts 
to  the  general  issue,  although  it  does  not  in  form.  \_Alder- 
9on,  B. — ^This  is  a  good  plea  in  confession  and  avoidance, 
and  the  defence  could  not  be  given  in  evidence  under  the 
general  issue ;  illegality  of  consideration  must  be  pleaded. 
This  is  a  contract  in  form,  though  not  in  substance.  Flatty^. 

(a)  6B.Si  Aid.  241.  (6)  1  Q.  B.  294. 
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1847.        — The  words  of  the  act  are,  that  "  no  person  or  persons 
Lanbdalb     ^'^  ^  entitled  unto^  or  miuntdn  any  cause,  action,  or 
».  suit  for,  or  recover  either  in  law  or  equity,  any  sum  or 

sums  of  money,  debt  or  demands  whatsoever,  for  or  on 
accoimt  of  any  spirituous  liquors,  unless  such  debt,**  &c.]  In 
PeUy  V.  Bo8e(a)y  which  was  an  action  of  debt  to  recover 
certwi  duties  imposed  by  the  Bamsgate  Harbour  Act  (6), 
the  defendant  pleaded  a  plea,  which  brought  him  within 
the  exempting  clause ;  and  it  was  held,  that  the  replication 
de  injuria  was  improper,  as  the  plea  amounted  to  a  denial 
that  any  debt  became  due  from  the  defendant,  and  was  not 
in  excuse,  but  in  fact,  that  it  amounted  to  the  general  issue. 
Here,  for  the  same  reason,  the  plea  in  effect  amounts  to  the 
general  issue,  and  the  replication  de  injuria  is  improper. 

CawUfiff,  contr^  was  not  called  upon  by  the  Court 

Pollock,  C.  B, — ^I  am  of  opinion  that  the  replication 
de  injuria,  in  the  present  case,  is  proper.  The  plea  sets  up 
ill^ality  in  the  transaction,  and  I  think  that  in  such  case 
this  form  of  replication  is  good,  and  that  this  is  in  accord- 
ance with  the  opinion  expressed  by  this  Court  in  Cofoper  v. 
Garbett(c).  Although  the  facts  stated  in  the  plea  render 
the  contract  not  binding,  and  so  amount  to  a  denial  that 
there  was  any  binding  contract,  they  admit  a  contract  in 
fact,  and  excuse  its  performance.  I  am  therefore  of  opinion 
that  the  replication  is  good. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


(a)  12  M.  &  W.  485.  (b)  32  Geo.  3,  c.  Ixzir. 

(c)  18  M.  &  W.  33. 
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Carter  v,  Wormald. 

June  7  > 

ASSUMPSIT.     The  first  count  of  the  declaration  was  To  an  action 

by  indorsee  agunst  maker  of  a  promissory  note  for  522/.  10^.,  amnBrmaker 

made  by  the  defendant  on  the  29th  day  of  September,  1840,  ^^^  PJ^^- 

and  payable  two  months  after  date.   Plea,  that  the  said  pro-  the  defendant 

miasory  note  in  the  said  first  count  mentioned  was  made  by  the  note  was 

the  defendant  and  one  R.  G.  Edwards,  and  not  by  any  other  ^l^J^^^' 

person  or  persons  whatever;  and  that  heretofore  and  after  A.B.,hi8part- 

,  ,  ,  ,        ncr,  and  that, 

the  making  of  the  said  promissory  note,  and  afiier  the  in-  whiiat  the 
dorsement  thereof  to  the  plaintiff,  as  in  the  said  first  count  ^y^^  ^ote,  the 
mentioned,  and  whilst  the  plaintiff  held  the  same  as  such  ^^?^**J^^ld 
indorsee  as  aforesaid,  to  wit,  on  &c.,  the  defendant  and  the  to  the  plain- 
said  B.  6.  Edwards,   who  had  been  and  then  was  the  signed  bills 
partner  of  him  the  defendant,  in  the  profession  and  prac-  ^hkh  were^re- 
tice  of  an  attorney  and  solicitor,  which  he  the  defendant  'f"®^  J**  *^"- 
daring  that  time  and  then  exercised  and  carried  on,  ac-  was  agreed  that 
cording  to  the  form  of  the  statute  in  that  case  made  and  fj^^  to^^  due 
provided,  delivered  to  the  plaintiff  nineteen  signed  bills  of  ^  ^^Se^d^' 
fees,  chaiges,  and  disbursements,  of  them  the  defendant  and  fendant  and 

-  .-i-rfc^^-i^-i         -i*  .•  1.         1  A.  B.  should 

the  said  li.  i7«  Edwards,  m  a  certain  cause,  bemg  the  cause  be  applied  in 
hereinafter  next  mentioned,  and  other  causes  and  matters,  of  the  note^ 
and  thereupon  aft;erwards,  and  after  the  said  delivery  of  the  ^^*^*  ^1 
said  signed  bills,  and  every  of  them,  and  after  the  said  in-  note,  within. 
dorsement  of  the  said  promissory  note  to  the  plaintiff,  and  be^cared V  ^ 
whilst  the  plaintiff  held  such  promissory  note  as  indorsee  ablfarcertma' 
as  aforesaid,  and  after  the  said  promissory  note  was  due  periods,  which 

-  _.  -  -■/«,/»,   ^*d  elapsed  bc- 

and  payable  according  to  the  tenor  and  eriect  thereof,  and  fore  the  com- 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  by  a  thcMndTf  that 
certain  order  then  made  by  the  Hon.  Mr.  Justice  WilUamSy  Ji»e  taxation 

^  ^  '   had  not  been 

then  beine  one  of  the  justices  of  Her  Majesty's  Court  of  completed,  and 

°  **      ''  that  the  balance 

was  not  ascer- 
tslned ;  that  the  defendant  and  A.  B.  had  always  been  ready  and  willing  to  apply  the  balance 
dae  to  the  defendant  towards  the  payment  of  the  note,  and  to  secure  the  balance  dae  on  tiie 
note  br  a  jndpnenty  in  accordance  with  the  agreement : — Held^  that  the  plea  was  bad  on  ge- 
Bcnl  dfiOBurrcr. 

VOL.  I.  O  BXCH. 


82  EXCUEQUEB  BEPOBTS. 

1847.         Queen's  Bcnch^  in  a  certain  action  then  depending  in  the 

Carter       Same  court,  wherein  the  plaintiff  herein  was  pluntiff,  and  one 

^   ^'  James  Hieron  was  defendant,  and  which  order  bore  date, 

WORMALD.  .11  .  -I  f       1  .  y» 

to  wit,  the  day  and  year  last  aforesaid,  upon  the  heanng  of 
the  attornies  or  agents  on  both  sides,  it  woa  ordered,  that 
the  said  nineteen  signed  bills  of  fees,  charges,  and  disburse- 
ments, should  be  referred  to  the  Master  to  be  taxed  (Mr. 
John  Brooks  having  undertaken  to  pay  what  upon  such 
taxation  might  appear  to  be  due),  that  the  said  defendant 
and  the  said  B.  G.  Edwards  should  give  credit  for  all  sums 
of  money  by.  them  received  from  or  on  account  of  the 
plaintiff,  and  also  for  rent  then  due  to  the  plaintiff,  and  for 
all  sums  of  money  properly  paid  by  the  plaintiff  to  Mr. 
John  Brooks,  on  account  of  some  of  the  siud  bills  of  cost«, 
and  that  the  defendant  and  the  said  B.  O.  Edwards  should 
refund  what  (if  any  thing)  they  might  on  such  taxation 
appear  to  have  been  overpaid;  and  by  consent  it  was 
thereby  further  ordered,  that,  upon  payment  by  the  said 
John  Brooks,  or  refunding  by  the  defendant  and  the  said 
B.  Q.  Edwards  (as  the  case  might  be),  the  defendant  and 
the  said  B.  G.  Edwards  should  deliver  up  to  the  plain- 
tiff all  deeds,  books,  papers,  and  writings,  in  their  pos- 
session, custody,  or  power,  belonging  to  the  said  plain- 
tiff; and  the  defendant  further  saith,  that  the  said  Mr. 
John  Brooks  then  gave  the  said  undertaking  for  and  on 
behalf  of  the  plaintiff,  and  at  his  request  and  for  his  be- 
nefit, and  that  afterwards,  and  after  the  date  and  making 
of  the  said  order,  and  whilst  the  plaintiff  held  such  promis- 
sory note  as  such  indorsee  thereof  as  aforesaid,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  and 
the  said  B.  G.  Edwards,  that  the  balance  (if  any)  found 
due  from  the  plaintiff  to  them  the  said  defendant  and 
B.  G.  Edwards,  upon  the  taxation  of  the  costs  under  the 
said  order,  should  be  applied  in  part  payment  of  the  said 
promissory  note,  and  that  the  balance  of  the  said  promissory 
note,  with  interest,  should  be  secured  by  a  judgment,  for 
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£50  and  interest  thereoD,  payable  on  the  20ih  day  of  No-        1847* 
vembcr  then  next  (and  which  elapsed  before  the  com-       cIrtbii 
menceinent  of  this  suit),  and  a  moiety  of  the  balance  and  ^* 

nr  ORM  ALU  • 

interest  on  the  24th  day  of  March,  1842  (and  which  elapsed 
before  the  cammencement  of  this  suit),  and  the  remain- 
der, with  interest,  on  the  24th  day  of  June^  1842  (which 
had  also  elapsed  before  the  oommenc^nent  of  this  suit) ; 
and  the  defendant  farther  saith,  that  the  aforesaid  taxation 
of  the  costs  under  the  said  order  was  afterwards,  and  after 
the  making  of  the  said  agreement,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  8th  day  of  Aprils 
1841,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  proceeded  with 
in  pursaance  of  the  said  order,  and  such  taxation  at  the 
commencement  of  this  suit  was,  without  the  default  or 
laches  of  the  defendant  and  the  said  K.  G.  Edwards,  or 
either  of  them,  and  still  is,  pending  and  incomplete,  and  no 
allocatur  was  at  the  commencement  of  this  suit  given  upon 
math,  taxation,  nor  has  yet  been  given  thereupon  or  there- 
under, nor  had  it  at  the  commencement  of  this  suit  nor 
has  it  hitherto  been  discovered  or  ascertained,  or  signified 
in  any  way  whatsoever,  whether  any  or  what  balance  was 
or  18  due  from  the  plaintiff  to  the  said  defendant  and  R.  Q. 
Edwards  upon  the  taxation  of  tiie  aforesaid  costs  under  the 
aforesaid  order,  in  respect  of  the  said  nineteen  bills  of  fees, 
ehaiges,  and  disbursements,  or  any  of  them,  or  in  respect 
of  the  charges  and  items  cohtained  in  them,  or  any  or 
either  of  them ;  and  the  defendant  further  saith,  that  the 
defendant  and  the  said  R.  G.  Edwards  respectively,  always 
finom  the  time  of  the  date  and  making  of  the  said  agree- 
ment until  the  commencement  of  this  suit,  and  hitherto, 
have  been,  and  were  and  are  ready  and  willing  to  permit 
and  idlow  the  application  of  the  balance  (if  any)  found  due 
from  the  plaintiff  to  the  said  defendant  and  the  said  R.  G. 
Edwards,  upon  the  said  taxation  of  the  costs  aforesaid, 
under  the  said  order,  in  and  towards  payment  of  the  said 

a2 
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1847.        promissory  note^  and  the  amount  thereof,  with  interest,  as 
'^j;;;;;^      aforesaid ;  and  that  defendant  and  the  said  E.  G.  Edwards 
V-  respectively,  always  from  the  time  of  the  making  of  the 

said  agreement  until  the  said  20th  day  of  November,  in 
the  said  agreement  mentioned,  were  ready  and  willing,  upon 
the  said  taxation  being  completed,  to  secure  the  full  amount 
or  the  balance  of  the  said  promissory  note,  with  interest  as 
aforesaid,  by  a  judgment,  payable  as  in  the  said  agreement 
mentioned,  according  as,  on  such  taxation  being  completed, 
a  balance  should  or  should  not  appear  to  be  due  from  the 
plaintiff  as  aforesaid ;  and  that  defendant  and  the  said  B*.  G. 
Edwards  respectively,  always  from  the  said  20th  day  of 
November,  in  the  said  agreement  mentioned,  until  the  24th 
day  of  March,  in  the  said  agreement  also  mentioned,  were 
ready  and  willing,  upon  the  said  taxation  being  completed, 
to  secure  the  full  amount  or  the  balance  of  the  said  pro- 
missory note,  with  interest  as  aforesaid,  according  as,  on 
the  said  taxation  being  completed,  a  balance  should  or 
should  not  appear  to  be  due  from  the  plaintiff  as  aforesaid, 
by  a  judgment,  for  £50  and  interest  thereon,  payable  imme- 
diately, and  a  moiety  of  the  balance,  and  interest  thereon, 
on  the  said  24th  day  of  March,  in  the  said  agreement  men- 
tioned, and  the  reminder,  with  interest,  on  the  24th  of 
June,  in  the  said  agreement  also  mentioned ;  and  that  the  de- 
fendant and  the  said  R.  G.  Edwards  respectively,  always 
from  the  said  24th  day  of  March,  in  the  said  agreement 
mentioned,  until  the  24th  day  of  June,  in  the  said  agree- 
ment also  mentioned,  were  ready  and  willing,  upon  the 
said  taxation  being  completed,  to  secure  the  full  amount  or 
the  balance  of  the  said  promissory  note,  with  interest  as 
aforesaid,  according  as,  on  the  said  taxation  being  com- 
pleted, a  balance  should  or  should  not  appear  to  be  due  from 
the  plaintiff  as  aforesaid,  by  a  judgment  for  £50,  and  in- 
terest thereon,  and  a  moiety  of  the  balance,  and  interest 
thereon,  payable  immediately,  and  the  remainder,  with  in- 
terest, on  the  24th  day  of  June,  in  the  said  agreement 
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mentioned;  and  that  defendant  and  the  said  R  G.  Ed-  1847. 
wards  always  from  the  said  24th  day  of  June,  in  the 
said  agreement  mentioned,  imtil  the  commencement  of  this 
suit,  and  hitherto,  have  been,  and  were  and  are,  ready  and 
willing,  upon  the  said  taxation  bdng  completed,  to  secure 
the  full  amoimt  or  the  balance  of  the  said  promissofy  note, 
with  interest  as  aforesaid,  acconling  as,  on  such  taxation 
being  completed,  a  balance  should  or  should  not  appear  to 
be  due  to  the  said  plaintiff  as  aforesaid,  .by  a  judgment 
for  the  full  and  whole  amount  thereof^  payable  immedi- 
ately ;  and  that  defendant  *and  the  said  K.  G.  Edwards 
hare  respectively  always,  from  the  making  of  the  said 
agreement  until  the  commencement  of  this  suit,  and 
hitiberto,  been  ready  and  willing  in  all  things  on  their  part 
and  behalf  to  perform  and  fulfil,  and  have  in  all  things 
on  their  part  and  behalf  performed  and  fulfilled,  the  said 
agreement,  of  all  which  the  plaintiff  during  all  that  time 
had  notice.     Verification. 

To  this  plea  there  was  a  general  demurrer,  on  the  ground 
that  the  matters  therein  allied  amounted  to  an  accord 
only,  without  satisfaction,  and  tiiat  it  confessed  the  cause 
of  action  in  the  first  count,  without  shewing  any  thing  in 
avoidance  of  it. 

Bun,  in  support  of  the  demurrer. — The  plea  is  bad.  If 
it  is  to  be  taken  as  a  plea  of  accord  and  satisfaction,  it  is 
no  answer,  as  it  is  mere  accord  without  satisfaction,  being 
only  in  port  executed.  If  the  agreement  was  by  way  of 
satisfaction,  it  should  have  been  pleaded  to  have  been  given 
and  received  as  such.  The  allegation  of  readiness  and  will- 
ingness does  not  help  the  plea,  for  that  is  not  sufficient, 
and  performance  cannot  be  excused.  In  Comyns'  Digest, 
tit. ''  Accord,"  B.  4,  the  rule  is  thus  laid  down : — "  So,  an 
accord  must  be  executed,  otherwise  there  will  be  no  remedy 
for  a  non-performance;  and  therefore  an  accord  to  pay 
money  in  satbfaction  is  not  good,  if  he  only  shews  that  he 
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1847.  is  ready  to  pay;  but  he  ought  to  say  that  he  has  paid  it: 
1  Bol.  129^  1.  25 ;  R.  l,  Leo.  19.  Neither  is  part  perform* 
ance  sufficient.''  Thus  again,  in  Comyns'  Digest^  B.  3: — ^*  So 
if  he  does  not  shew  it  to  be  perfectly  executed,  B.  Dy. 
7d  b;  356  a;  PL  Com.  5 ;  9  Co.  79  b.  2.  As,  if  an  ac- 
cord h&  to  do  two  things,  and  he  shews  only  one  of  them 
performed:  1  Rol.  129,  1.  12;  1  Rol.  471,  1.  10;  R.  Cio. 
Car.  193;  vide  Dyer,  356  a.  3.  So,  if  an  accord  was  to 
pay  money  and  an  attorney's  bill,  and  he  shews  that  he 
had  paid  the  money,  and  was  ready  to  jiay  the  bill,  hut 
never  had  it:  R  Ray.  203;  1  Mod.  69;  2  Keb.  690. 
4.  To  pay  money,  and  to  give  counsel  on  request,  and  that 
he  was  not  requested :  Bro.  Accord.  7."  And  an  accord 
should  be  executed  before  the  commencement  of  the 
suit  («). — He  was  then  stopped  by  the  Court. 

Atherton,  contrd. — The  plea  is  good.  The  agreement 
set  up  by  the  plea  is  not  an  accord  within  the  rule  which 
requires  satisfaction  to  make  the  plea  a  good  plea  in  bar. 
An  accord,  that  is,  an  agreement,  within  this  rule,  must,  by 
its  terms,  stipulate  for  satisfaction:  and  such  an  agree- 
ment unexecuted,  without  doubt,  could  not  be  pleaded. 
All  the  examples  given  in  Comyns'  Digest  in  illnstmtion  of 
this  rule  support  this  view.  In  every  instance,  the  accord, 
if  carried  out,  would  terminate  in  satisfaction.  It  is,  how- 
ever, contended  that  the  agreement  here  pleaded  is  founded 
on  a  good  consideration,  which  is  violated  by  bringing  the 
present  action.  The  plea,  therefore,  is  good  in  bar,  not  by 
way  of  satisfaction,  but  in  suspension  of  the  suit.  Com. 
Dig.  Accord,  (B.  4),  5 ;  AUen  v.  Harris  (ft).  The  plea 
discloses  a  good  consideration,  as  it  must  have  been  contem- 
plated by  the  jiarties  that  the  taxation  would  be  completed, 
the  plea  therefore  is  a  good  plea  in  bar.  It  is  an  agreement 
which  does  by  necessary  implication  suspend  the  remedy, 

(a)  Com.  Dig.,  Accord,  (B.  4),  6.  (*)  Ld.  Raym.  122. 
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and  goes  ia  bar  of  the  action.  The  plea  is  good  in  form,  1847. 
and  shews  that  the  action  has  been  brought  too  soon.  In 
Tracy  v.  The  Bank  o/Etiffland  {a)y  certain  stock  of  the  plain- 
tifl&  was  transferred  under  a  foiled  power  of  attorney.  The 
Bank  of  England  offered  to  replace  the  stocky  if  the  plain- 
tifis  would  first  prove  the  amount  under  a  commission  of  bank*- 
ruptcj  issued  against  a  finn  in  which  the  forger  of  the  power 
had  been  a  partner;  after  this  offer,  the  plaintiffs  received  a 
dividend,  and  engaged  to  tender  a  proof  of  their  demand 
under  the  commission  of  bankruptcy;  and  it  was  there 
held,  that  the  plaintiffs  could  not  sue  the  Bank  in  respect 
of  the  stock,  till  they  had  fulfilled  their  engagement  to 
tender  the  proof  und^r  the  commission  of  bankruptcy.  In 
that  case  it  was  held  that  the  defence  to  the  action  was 
good,  first,  on  the  ground  that  the  action  was  brought 
against  good  faith,  and  secondly,  that  the  defendants  had  a 
right  to  avail  themselves  of  the  agreement  to  prevent  cir^ 
cuity  of  action.  [Akkrsanf  B. — There  the  act  was  to 
have  been  done  by  the  jdaintiffi.]  The  case  of  Tatlock  v. 
S9mth(b)  is  of  a  similar  nature.  Simon  v.  Lbn/d(c)  was 
an  action  for  goods  sold  &c.  The  defendant  pleaded,  as  to 
9/.  15i.  9|dL,  that,  after  the  making  of  the  promise,  and 
before  die  commencement  of  tiie  suit,  the  defendant,  at  the 
iJaintiff's  request,  drew  upon  a  piece  of  paper  having  a  bill 
of  exchange  stamp  upon  it  of  l»*  6d»,  an  instrument  purport^ 
ing  to  be  a  bill  of  exchange,  without  a  drawer's  name  there- 
tO|  whereby  the  defendant  was  required  to  pay  to  such 
person  or  his  order,  who  should  place  Us  name  thereto 
as  drawer,  £20  two  months  after  date,  as  for  value  re- 
ceived; which  instrument  the  plaintiff  requested  the  de- 
fendant to  accept  towards  payment  and  satisfaction  of  the 
said  sum  of  9/.  15^.  9^,  and  for  the  plaintiff's  accommo- 
dation as  to  the  rest;  and  which  the  defendant  accepted 
accordingly,   and  delivered  to  the  plaintiff,  and  thereby 

(a)  6  Bing.  7M.         W  8  Bhig.  339.        (c)  2  C,  M.,  &  R.  187. 
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1847.        became  liable  to  the  plaintiff,  or  to  such  person  as  should 

Cartkr       place  his  name  thereto  as  drawer,  or  his  order,  the  sum  of 

V-  £20,  viz.  towards  payment  of  the  sum  of  9/.  I5s.  9^,  and 

WO&MA.LD*         /»  •  •       •  /wM 

for  the  plaintiff's  accommodation  as  to  the  rest;  and  that 
the  pldntiff  accepted  and  received  the  bill  in  satisfaction 
of  the  sum  of  9/.  I5s,  9|d,  and  which  bill  was  not  due  at 
the  commencement  of  the  suit  It  was  held,  on  demurrer  to 
the  replication,  that  as  the  bill  remained  unnegotiated  in 
the  handB  of  the  plaintiff  without  any  drnwer*-  name  to 
it,  and  unpaid,  under  the  circumstances  alleged  in  ibe 
plea,  the  plaintiff's  right  to  sue  on  the  original  debt  was 
suspended,  until  the  expiration  of  two  months  and  of  the 
instrument's  becoming  due,  and  being  dishonoured.  Parke, 
B.,  there  says,  '^The  defendant,  bj  putting  his  name  to 
this  paper  as  the  acceptor,  entered  into  a  promise  to  pay 
tiie  bill,  which  he  cannot  now  get  rid  of,  and  gave  an  irre- 
vocable authority  to  put  to  it  the  name  of  any  person  as  a 
drawer,  by  which  he  has  rendered  himself  liable  for  the 
amount.  That  is  a  valuable  consideration  for  an  agree- 
ment by  the  plaintiff  that  his  right  to  sue  should  be  sus- 
pended. It  is,  in  effect,  an  agreement  not  to  sue  for  a 
certain  time,  in  consideration  of  receiving  an  authority  to 
use  the  defendant's  name  for  a  certwi  amount,  during 
the  period  of  two  months."  \_AJdersan,  B. — ^Granting  that 
it  is  a  good  agreement  to  suspend  the  remedy,  the  question 
is,  whether  the  lapse  of  time  has  not  made  the  performance 
of  it  impossible.  The  judgment  cannot  be  signed  now.} 
The  defendant  has  always  been  ready  and  willing  to  per- 
form his  part  of  the  agreement. 

Per  Curiam. — The  plea  is  bad,  and  there  must  be  judg- 
ment for  the  plaintiff. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Oijffhrd  r.  JFhUtaier,  15  L.  J.,  N.  S.,  Q.  B.,  ICO;  Baiky 
6  Q.  B.  249  ;  Qrifflths  v.  Owen^  v.  Romany  3  Bing.  N.  C.  920 ; 
13  M.  &  W.  58 ;  ^ot^tf  V. ifoore,     Harru  y.Beynddi,  7  Q.B.  71. 
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BouBFiELD  V.  Edge. 

JWM  8. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  To  a  declaim. 
why  the  interlocutory  judgment  signed  herein  should  not  ^,2a?S"S? 
be  set  aside  for  irregukritr.     The  declaration  contained  a  f®!**  agamst 

^  indorser  of  a 

count  by  indorsee  against  indorser  of  a  bill  of  exchange^  biilof  exchange, 

and  also  a  count  for  money  due  on  an  account  stated.     The  on  an  aoconnt 

defendant,   who  was  under  terms  of  pleading  issuably^  £f^^^ 

pleaded  as  follows :  — "  And  the  said  defendant  by his  ^^  '»»•  «ndor 

terms  of  plead- 

attomey  says^  that  he  the  defendant  did  not  indorse  the  said  ing  itanably, 
bill^  in  manner  and  form  as  in  the  said  first  count  men-  ?<  ^^^  tfae^^ 
tioned.     And  as  to  the  last  count  of  the  said  declaration,  fendant,by  &c, 

says,  that  he 

the  defendant  says,  that  he  did  not  promise  in  manner  and  did  not  indone 

fonn,^&a     The  phuntiff  signed  judgment,  on  the  ground  ^^i^'' 

that  the  first  plea  was  a  plea  to  tiie  whole  declaration,  and  SS'c^^i^^. 

therefore  non-issuable.     The  present  rule  having  been  ob-  tioned;  and  as 

«  ,  to  the  last 

tamed  to  set  aside  that  judgment,  count,  that  he 

did  not  pro- 
mise."   The 

Prentice  shewed  cause.— The  first  plea,  not  being  in  pJ«intiff  having 

r      »  o  signed  jadg- 

terms  confined  to  the  first  count,  must  be  taken  as  pleaded  ment,  on  the 
to  the  whole  declaration:  Putney  v.  Swannifl),     But  the  first  plea  in 
plea  affords  no  answer  to  tiie  last  cotmt,  and  would  be  bad  ^^^hole^ 
on  special  demurrer.     A  plea  in  form  pleaded  to  the  whole  dedaration, 

*       ,  ,         *  *  ,  andwasthere- 

dedazation,  but  apphcable  to  one  count  only,  is  not  a  plea  fore  non-issn- 
upon  which  the  plaintiff  could  join  issue,  and  go  to  trial  ^  ^de  the 
upon  the  merits:   Parratt  v.  Goddard{b\     A  defendant,  j^^SUritJ"' 
under  terms  of  pleading  issuably ,  is  bound  to  plead  honestiy 
to  the  whole  declaration,  and  not  so  as  to  invite  a  demurrer, 
Hughes  y.  Pdole  {c) ;  and  if  he  plead  ''  never  indebted  "  to 
a  declaration  contiuning  a  count  on  a  bill  of  exchange,  and 
also  a  count  fer  goods  sold,  the  plaintiff  may  treat  the  plea 
as  a  nullity,  and  sign  judgment :  SeweU  v.  Dale  (d).     These 

(a)  2  M.  &  W.  72.  (c)  6  Scott,  N.  R.  969. 

(b)  9  M.  &  W.  458;  1  DowL         (d)  8  Dowl.  P.  C.  309. 
P.  C,  N.  S.,  874. 
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184/.        pleas  are  also  objectionable,  for  not  being  in  conformity  with 
BousriBLD     ^^^  ^"^®  ^  plead  several  matters,  by  which  the  defendant 
^*  was  allowed  to  plead  to  the  first  count  only  the  plea  deny- 

ing the  indorsement  of  the  bilL 

JTie  Attomey-General  9Jid  Thompson,  contra.— The  rule 
of  Court,  II.  T.,  4  Will.  4,  pi.  9,  has  dispensed  with  the 
formal  coonmcncement  of  pleas;  and  though  this  first  plea 
is  general  in  its  commencement,  yet  the  conclusion  of  it 
shews  that  it  is  pleaded  to  the  first  count  only,  for  it  tra- 
verses the  indorsement  '^  in  manner  and  form  as  in  the  first 
count  mentioned."  In  Vere  v  Goldsborough  (a)  it  was  held, 
that  the  informality  of  omitting  to  confine  each  plea  to  the 
particular  count  to  which  it  applied,  did  not  authorize  the 
plaintiff  to  sign  judgment  It  is  true,  that  in  that  case  the 
defendant  does  not  appear  to  have  been  under  terms  of 
pleading  issuably ;  but  it  is  submitted  that  makes  no  dif- 
ference. In  the  cases  cited  on  the  other  side,  it  will  be 
found,  that  unless  the  pleas  went  to  the  whole  declaration, 
there  would  have  been  part  of  the  declaration  unanswered, 
and  upon  which  the  plaintiff  would  have  been  entitled  to 
sign  judgment.  Wbrley  v.  Harrison  {b)  shews  that  the  in-* 
formality,  if  any,  in  the  plea  is  only  ground  of  special 
demurrer. 

Per  Curiam  (c). — The  rule  must  be  absolute.  How 
can  it  be  said  that  a  plea,  which  is  only  bad  on  special  de- 
murrer, is  not  a  plea  to  the  merits? 

Bule  absolute. 


(a)  1  Blng.  N.  C.  368.  (5)  3  AdoL  &  E.  669. 

(c)  Pollocky  C.  B.,  Aldersan,  B. 
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The  Attorney-General  v.  Hitchcock.  j^^^  a  <s^  10. 

1.  HIS  was  an  information  at  the  suit  of  the  Attorney-  In  an  informa- 
General,   which  charged  the  defendant,  a  maltster,  with  KTenne  laws,  a 
haying  used  a  certain  cistern  for  making  malt,  without  JlS'!^i,J'^**j. 
haying  preyiously  entered  it,  as  required  by  the  statute  4  &  teri«l  eridencc 

as  to  too  net 
5  Will.  4,  C.  51,  8.  6.  in  issae,  was 

At  the  trial,  before  Folhck,  C.  B.,  at  the  sittings  after  last  ^itti^" 
Easter  Term,  a  witness  of  the  name  of  Spooner,  who  deposed  ''^fj  ^^ 
to  the  fiict  of  the  cistern  haying  been  used  by  the  defendant,  the  officers  of 
was  asked,  on  cross-examination  by  the  defendant's  coun-  offered  him  a 
sd,  whether  he  had  not  said  that  the  officers  of  the  Crown  ^'^elidSSj. 
had  offered  him  £20  to  say  that  the  cistern  had  been  He  denied  that 

he  had  erer 

used.     Spooner  denied  having  said  so,  and  thereupon  the  saidso:— ^«/<f, 
defisndant^s  counsel  proposed  to  ask  another  witness  of  the  ^^  ^^dmiH 
name  of  Cook,  whether  Spooner  had  not  said  so.     The  f^l^^^T^ 
Attomey-General  objected  to  this  question,  and  the  Lord  made  sach  a 
Cluef  Baron,  being  of  opinion  that  the  question  was  irrele-      Qii«r«,'as  to 
yant  to  the  issue,  and  that  it  also  tended  to  raise  a  col-  ^hi^*i^dracc 
lateral  issue,  held  the  objection  good,  and  ruled  that  it  M«dmiasibie, 

,,  •^  &        '  Bincee&r 

could  not  be  put.  Vict.  c.  85,  for 

the  purpose  of 
affecting  the 

BoviU  obtained  a  rule  for  a  new  trial,  on  the  ground  that  *^*'  ^  * 
dus  eyidence  was  improperly  rejected,  and  dted  Meagoe  y. 
8imnunu{a)i  and  Yemftu  case^b). 

The  AUomey-Greneral  {J.  WUde  with  him)  shewed  cause. 
— This  iB  a  yery  important  question,  and  one  which 
is  not  directly  affected  by  any  decided  cases;  for  such  as  are 
applicable  to  it,  which  are  mere  Nisi  Prius  decisions,  cannot 
be  said  to  lay  down  any  definite  principle  or  fixed  rule  by 
which  this  case  can  be  goyemed.*  The  principle  upon 
which  it  must  depend  is  correctly  laid  down  in  Phillipps 
on  Eyidence,   wh(»re  it  is  stated  that  ''it  is  a  general 

(a)  d  C.  &  P.  75.  {h)  2  Camp.  838,  (n.) 
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1847.         rule  that  a  witness  cannot  be  cross-examined  as  to  any 
Att  -Gbn.     ^*^**  which,  if  admitted,  would  be  wholly  collateral,  and 
»-  wholly  irreleyant  to  the  matters  in  issue,  for  the  purpose  of 

contradicting  him  by  other  evidence,  and  in  this  manner  to 
discredit  his  testimony.  And  if  the  witness  answer  such 
an  irrelevant  question  before  it  is  disallowed  or  withdrawn, 
evidence  cannot  afterwards  be  admitted  to  contradict  his 
testimony  on  the  collateral  matter.  The  point  for  con- 
sideration therefore  is,  what  question,  or  what  matter  is 
wholly  irrelevant?  "  (a)  This  is  the  correct  rule,  and  the 
criterion  of  relevancy  depends,  as  it  is  submitted,  upon 
this, — Could  the  defendant  substantially  have  proved,  as  a 
part  of  his  own  case,  that  the  witness  had  sud  what  was 
imputed  to  him  by  the  question?  In  the  consideration  of 
this  question,  it  may  be  convenient  to  divide  the  subject  into 
the  three  following  heads : — First,  could  the  defendant  sub- 
stantially have  proved  that  the  witness  had  been  bribed? 
Secondly,  that  the  witness  had  been  offered  a  bribe?  and 
thirdly,  that  he  had  said  he  had  been  offered  a  bribe? — 
admitting  that  the  use  of  the  cistern,  upon  which  the 
offer  is  dependent,  is  material  evidence.  If  the  first  or 
second  of  these  questions  be  answered  in  the  negative, 
the  answer  to  the  last  must  necessarily  be  so  likewise, 
although  the  decision  of  the  last  only  is  required.  It  will, 
however,  be  perhaps  advantageous,  as  a  preliminary  step, 
to  consider  the  first  of  these  three  divisions  of  the  subject, 
as  the  reasons  connected  with  it  may  dispose  of  the  ques- 
tion before  the  Court  Could  then  the  defendant  sub- 
stantially have  proved  that  the  witness  had  been  bribed? 
Now  the  reasons  upon  which  one  of  the  questions  in  Tht 
QueerCs  case  was  answered  by  the  judges,  form  a  distinct 
authority  to  shew,  that  as  between  the  Crown  and  the 
defendant,  there  can  be  no  rule  to  make  such  evidence 
admissible  for  the  purpose  of  disparaging  the  prosecu- 
tion (&).     There  cannot  be  any  person  upon  whom  such 

(a)  2  PhUl.  on  Evid.,  9th  Ed.,  p.  398.  {b)  2  Brod.  &  B.  305 
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conduct  can  operate^  as  this  is  not  a  dvil  case^  in  which         1847. 
the   acts  of  the   individual  party  are    binding  on  that     ^^  Jq^ J 
party.     One  of  the  questions  put  by  the  House  of  Lords  to  «• 

the  judges  in  The  QueeiCs  case,  was  as  follows:  *'  If,  in  a 
trial  on  an  indictment  for  a  capital  offence  or  any  crime, 
evidence  had  been  given,  upon  the  cross-examination  of  a 
witness  examined  in  chief  in  support  thereof,  from  which  it 
appeared  that  A.  B^  not  examined  as  a  witness,  had  been 
employed  by  the  party  preferring  the  indictment,  as  an  agent 
to  procure  and  examine  evidence  and  witnesses  in  support 
of  the  indictment,  and  the  party  indicted  should  propose  in 
the  course  of  the  defence,  to  examine  C.  D.  as  a  witness  to 
prove  that  A.  B.  had  offered  a  bribe  to  E.  F.  in  order  to 
induce  him  to  give  testimony  touching  the  matter  in  the 
indictment  (E.  F.  not  being  a  witness  examined  in  support 
of  the  indictment,  or  examined  before  it  was  proposed  to 
examine  C.  D.),  would  the  Court  below,  according  to  their 
usage  and  practice,  allow  C.  D.  to  be  examined  for  the 
purpose  aforesaid,  and  could  such  witness,  according  to 
law,  be  so  examined,  if  the  counsel  employed  in  support  of 
the  prosecution  objected  to  such  examination  (a)  ?"  And  it 
was  held,  that  the  question  could  not  be  put  for  the  purpose 
of  disparaging  the  prosecution,  by  ultimately  implicating  any 
of  the  parties  conducting  it  by  the  misconduct  of  the  agent 
tendering  the  bribe. 

AgaiD,  the  proof  of  a  witness  having  been  bribed  stands 
upon  the  same  prindple  as  the  commission  of  a  crime  by  him 
on  some  previous  occasion,  and  if  i(uch  a  question  is  put  to  him 
on  cross-examination,  his  answer  must  be  taken  for  better  or 
worse.  [Parke,  B. — The  reason  in  such  case  is  a  sound  one: 
we  cannot  enter  into  a  collateral  question  as  to  the  man's 
having  committed  a  crime  on  some  former  occasion,  one 
reason  being,  that  it  would  lead  to  complicated  issues  and 
long  inquiries;  and  another,  that  a  party  cannot  be  ex- 

(a)  2  Brod.  &  B.  302. 
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1847.  pected  to  be  prepared  to  defend  the  whole  of  the  acdoiM 
Att.-Gen.  ^^  ^^^  ^^®'  Neither  of  those  cases  applies  to  the  ease  of 
„     *-  receivinfi:  a  bribe,  nor  to  a  man's  hayincc  a  direct  influence  in 

Hitchcock.       ...... 

giving  his  evidence  in  a  cause.  It  may  be  shewn  that  he 
acted  through  motives  of  malice,  as  every  man  who  comes 
into  the  witness  box  must  come  prepared  to  shew  that  he 
gives  his  evidence  from  pure  motives ;  and  such  evidence 
as  shews  he  does  not,  would  be  admissible  against  him.  He 
ought  Iherefore  to  have  an  opportunity  of  explaining  it; 
and  one  of  the  questions  put  in  The  Queen's  case  to  the 
judges  was,  '^  whether,  where  a  witness  is  called  on  the  part 
of  the  pluntiff  or  prosecutor,  and  gives  evidence  against  the 
defendant  in  such  cause;  and  if  after  the  cross-examination 
of  such  witness  by  the  defendant's  counsel,  they  discover  that 
the  witness  so  examined  has  corrupted  or  endeavoured  to 
corrupt  another  person  to  give  false  testimony  in  such 
cause,  the  counsel  for  such  defendant  may  not  be  permitted 
to  give  evidence  of  such  corrupt  act  of  such  witness,  without 
calling  back  such  witness  (a)."  The  misconduct  of  the  wit* 
ness  was  in  having  endeavoured  to  procure  false  witnesses, 
and  the  judges  seemed  to  think  that  you  might  shew  that) 
provided  you  gave  the  witness  the  opportunity  of  an  ex- 
planation upon  being  asked  the  question.]  The  defend- 
ant, then,  could  not  proye  that  the  witness  had  been 
bribed  for  the  purpose  of  disparaging  him,  and  the  only 
ground  upon  which  he  could  have  proyed  that  he  had  been 
bribed,  must  be,  that  it  operates  in  such  a  manner  on  his 
mind  as  to  sway  his  evidence,  and  thereby  to  make  it  difficult 
to  be  relied  upon.  Upon  this  ground  rests  the  decision  of 
Mr.  Justice  Lawrence  in  the  case  of  Yewin  (6),  where  he 
allowed  the  prisoner  to  shew  that  the  principal  witness  had 
stud  that  he  would  be  revenged  of  him,  and  fix  him  in 
Monmouth  gaol,  although  the  witness  had  denied  that  he  had 
said  so.    Under  this  head  will  come  one  or  two  cases  which 

(a)  2  Brod.  &  B.  312.  (6)  2  Camp.  688,  (n.) 


TBINITT  TBBMj    10  VICT.  95 

will  be  referred  to  and  relied  on  bj  the  other  aide.    In  the        1847. 
case  of  Thomas  t.  David  {a\  which  was  an  action  on  a     j^tt.-Gen. 

promissory  note,  the  execution  of  which  by  the  defendant  *• 

.  Hitchcock. 

was  the  matter  in  dispute,  Coleridge,  J.^  is  reported  to 
have  held,  that  evidence  was  admissible  for  the  purpose  of 
shewing  that  the  principal  witness  was  the  kept  mistress  of 
the  plaintiff,  although  she  had  denied  that  fact.  It  is 
extremely  donbtfid  whether  that  case  can  be  supported,  as 
it  cannot  be  material  whether  the  witness  does  or  does  not 
stand  in  such  a  relation  to  the  plaintiff.  [Alderson,  B. — ^The 
question  is,  whether  she  had  an  influence.  It  shews  the 
status  of  the  witness.  Parke,  B. — It  may  become  an  im- 
portant question  under  Lord  DenmarCs  new  act»  whether 
such  questions  are  admissible  or  not.  Some  time  since, 
and  before  that  act,  I  consulted  the  judges  on  a  case  tried 
at  York,  on  an  indictment  against  a  man  for  murder.  One  of 
the  principal  witnesses  against  him  was  alleged  to  be  insane, 
a  person  who  had  previously  been  tried  at  the  York  assizes 
and  acquitted  on  the  ground  of  insanity.  The  question  was, 
whether  the  evidence  of  that  witness  could  be  received.  I 
consulted  the  judges  upon  it  before  going  the  circuit,  knowing 
that  the  question  would  arise.  They  were  of  opinion  that  it 
ought  to  be  tried  on  tiie  voir  dire,  and  evidence  admitted  on 
the  part  of  the  prisoner,  to  shew  that  the  witness  was  in- 
sane. I  so  tried  it,  and  should  have  admitted  the  evidence, 
had  not  the  jury  said  they  did  not  believe  the  witness  in 
the  least  degree.]  If  then  the  evidence  that  the  witness  had 
been  offered  a  bribe  is  admiasible,  it  can  only  be  so  on  the 
ground  that  the  jury  might  entertain  some  feeling  against 
him,  as  being  such  a  person  as  the  prosecution  had  consi- 
dered to  be  open  to  temptation.  That  is  the  only  ground 
upon  which  the  evidence  can  be  admissible.  The  mere  fact 
of  a  person's  being  open  to  temptation  cannot  affect  his  evi- 
dence.    It  is  a  purely  collateral  matter.     But  he  has  also 

(o)  7  C.  &  P.  350. 
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1847.        sworn  that  he  never  made  snch  a  statement  as  that  imputed 
Att.-Gbn.     *^  ^^' — ^®  ^^  ^^^  stopped  by  the  Court 


HrrcHGOCK. 


Bamlly  in  support  of  the  rule. — The  evidence  was  im- 
properly rejected*  It  was  admissible  to  show  the  motives 
of  the  witness,  and  also  to  contradict  his  statements  made 
upon  oath,  and  thereby  to  shew  that  he  was  guilty  of 
perjury.  A  witness  may  be  contradicted  on  any  matter, 
provided  it  be  not  collateral  to  the  subject  of  inquiry,  and 
this  is  the  only  limitation.  The  rule  is  correctly  laid  down  in 
Starkie  on  Evidence  (a),  where  it  is  expressed  as  follows: — 
'^  A  witness  is  not  to  be  cross-examined  as  to  any  distinct 
collateral  fact,  for  the  purpose  of  afterwards  impeaching  his 
testimony  by  contradicting  him ;  for  this  would  render  an 
inquiry  which  ought  to  be  simple,  and  confined  to  the 
matter  in  issue,  intolerably  complicated  and  prolix,  by  caus- 
ing it  to  branch  out  into  an  indefinite  number  of  collateral 
issues;**  and  the  learned  author,  after  referring  to  the  case  of 
Spencely  v.  De  Wilht{b\  which  was  a  penal  action  for 
usury,  where  the  defendant's  counsel  were  not  permitted  to 
cross-examine  as  to  other  contracts  made  on  the  same  days 
with  other  persons,  in  order  to  shew  that  the  contracts  in 
question  were  of  the  same  nature,  and  not  usurious,  if  the 
witness  answered  one  way,  or  to  contradict  him  if  he  an- 
swered the  other, — ^proceeds  thus : — '*  And  should  such 
questions  be  answered,  evidence  cannot  aft;erwards  be 
adduced  for  the  purpose  of  contradiction.  The  same  rule 
obtains,  if  a  question  as  to  a  collateral  &ct  be  put  to  a 
witness  for  the  purpose  of  discrediting  his  testimony ;  his 
answer  must  be  taken  as  conclusive,  and  no  evidence 
can  afterwards  be  admitted.  This  rule  does  not  exclude 
the  contradiction  of  the  witness,  as  to  any  facts  immedi* 
atehf  connected  with  the  subject  of  the  inquiry  J*  The  author 
then  dtes  the  case  of  Yewin,  and  proceeds: — *^  In  such  a 

(a)  1  Stark.  £yid.  189.  (6)  7  East,  108. 
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case  the  inquiry  is  not  collateral,  but  meet  important,  in  order         1847. 
to  shew  the  motiyes  and  temper  of  the  witness  in  the  parti-     ^  j^^  J 
cular  transaction  "  (a).    There  must>  no  donbt,  be  some  con-  «• 

•  11  .     ,  «...         ,  .  Hitchcock. 

nection  with  the  particular  matter  of  mquuy,  m  order  to  give 
the  power  of  contradicting  the  witnesa  Here  the  question  is 
Bofficientiy  connected,  both  with  reference  to  the  motives 
which  influence  and  act  upon  the  mind  of  the  witness,  and 
as  impeaching  his  testimony  on  a  point  which  is  materiaU j 
connected  with  the  inquiry.  The  question  in  dispute  is  the 
use  of  the  dstem,  and  this  person  being  a  witness  to  prove  the 
use  of  it,  and  being  on  his  trial  as  to  his  veracity  on  that 
subject,  every  expression  uttered  by  him,  as  to  its  use,  is 
not  collateral,  but  is  most  materially  connected  with  the 
matter  in  dispute.  It  is  submitted,  therefore,  that  for  these 
reasons  the  evidence  should  have  been  received.  Upon  these 
principles  rest  several  cases.  In  Meagoe  v.  Simmons  {b\ 
the  defence  relied  on  was,  that  the  bill  upon  which  tiie 
action  was  brought  had  been  usuriously  discounted  by  the 
plaintifl^  A  witness  was  cross-examined  as  to  something 
be  had  said  at  a  previous  trial,  at  which  the  action  was 
between  the  same  parties  and  upon  a  similar  bill  of  ex- 
diangei,  alleged  to  have  been  discounted  by  the  plaintiff  at 
the  same  time,  and  Lord  Tenterden  permitted  evidence  to 
be  given  for  the  purpose  of  contradicting  the  statements  of 
the  witness.  That  was  more  collateral  to  the  issue  than  the 
matter  in  the  present  case.  [Aldersan,  B. — That  was  all 
the  same  transaction,  as  the  two  bills  had  been  discounted 
at  the  same  time.]  In  Carpenter  v.  WaU{c)f  which  was  an 
action  for  sedudng  the  plaintiff's  daughter,  and  getting  her 
with  child^  the  Court  of  Queen's  Bench  seemed  to  think, 
that  the  defendant  might  give  evidence  to  shew  that  the 
daughter  had  said  that  a  third  person  was  the  father  of  the 
duld,  if  she  had  been  asked,  upon  cross-examination,  whether 

(a)  1  Stark,  on  Evid.,  9th  ed.,  189.  {h)  3  C.  &  P.  75. 

(e)  11  Ad.  &  E.  803. 

VOL.  L  H  EXCH. 
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1847.  she  had  ever  used  such  expressions.  IPoUock,  C.  B. — The 
Att  -G«k.  P^"^*'  ^  ^ssue  there  was,  whether  the  defendant  was  the 
„     ••  seducer  and  father  of  the  child.]     In  Hiamas  v.  DamdCa), 

Hitchcock 

which  has  ahreadj  been  cited,  Coleridffe,  J.,  said,  ^'Is  it 
not  material  to  the  issue  whether  the  principal  witness,  who 
comes  to  support  the  plaintiff's  case,  is  his  kept  mistress?*' 
In  an  indictment  for  rape,  it  is  permitted  to  ask  the  prosecu- 
trix whether  she  has  had  any  previous  connexion  with  the 
prisoner:  Bex  v.  Aspmall{h).  YewiiCs  case  is  an  authority 
to  shew  that  the  vritness  is  interested  bj  some  motive  which 
may  influence  his  testimony.     In  Lard  Stcsffcris  case  (c), 

V  proof  was  admitted,  on '  the  part  of  the  prisoner,  that 
Dugdale,  one  of  the  witnesses  for  the  prosecution,  had 
endeavoured  to  suborn  witnesses  to  give  false  evidence. 
[Pollock,  C.  B. — If  it  had  been  sought  to  inquire  from  the 
witness  Spooner  whether  he  had  offered  a  bribe  to  another 
witness,  the  cases  would  have  been  paralleT.  Aldersonj  B. 
— You  endeavour  to  fix  the  corrupt  state  of  mind  upon  the 
person  to  whom  the  offer  is  made,  and  not  upon  him  who 
makes  the  offer.  The  offer,  without  the  acceptance,  is 
nothing  as  regards  the  person  to  whom  the  offer  is  made.] 
It  is  not  contended  that  the  acceptance  has  any  bearing  on 

(    the  present  question. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should  be 
dischaiged ;  and  I  may  also  add,  that  my  Brother  Parke  ex- 
pressed himself  to  be  of  that  opinion  before  he  left  the 
Court  ((f).  The  question  is,  whether  the  witness  Spooner,  who 
had  been  asked  if  he  had  not  said  that  the  officer  had  offered 
him  a  bribe  for  the  purpose  of  saying  that  the  cistern  had 
been  used,  and  who  stated  that  he  had  not  said  so,  could  be 
contradicted  by  asking  the  other  witness,  Cook,  if  Spooner 


(o)  2  C.  &  P.  360.  {d)    Parte,  B.,  left  the  Court 

(b)  2  Stark,  on  Evid.  392.  daring  The  Attom^'generaPs  ar- 

(c)  7  How.  St.  Tr.  1400.  gument. 
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had  not  made  that  atatement  to  him  ?    The  circmnstaiice  of        1847. 
Spooner  being  the  only  witness  to  prove  that  fact  cannot     j^n.-Gur. 
affect  the  point,  which  most  stand  or  fall  by  this  general    „     *• 
qneanon,  and  by  the  answer  to  it,  namely,  on  what  occasions 
can  evidence  be  admitted  to  contradict  a  witness,  as  to  what 
he  deniea  having  said  on  cross-examination.   I  think,  whether 
the  asawer  be  given  in  the  fenns  used  by  me  at  the  trial,  or 
whether  it  be  in  effect  as  my  Brother  Aidersan  has  put  it 
in  the  coarse  of  the  argument  this  morning,  the  result  is 
the  same.    I  have  always  understood, — and  it  is  a  matter 
on  which  I  am  not  now  expressing  an  opinion  the  result 
merely  of  the  argument  and  consideration  of  to-day,  and 
of  the  other  day  when  the  matter  was  before  the  Court, 
but  the  result  of  much  considerotion  given  to  such  ques- 
taona  during  great  experience  in  these  matters,  and  with 
queatians  respecting  the  kw  of  evidence, — ^my  view,  I  say, 
has  always  been,  that  the  test,  whether  the  matter  is  collateral 
or  not,  ia  this :  if  the  answer  of  a  witness  is  a  matter  which 
you  would  be  allowed  on  your  part  to  prove  in  evidence — ^if 
it  have  such  a  connection  with  the  issue,  that  you  would  be 
allowed  to  give  it  in  evidence — ^then  it  is  a  matter  on  which 
you  may  contradict  him.     Or  it  may  be  as  well  put,  or  per- 
haps better,  in  the  language  of  my  Brother  Aidersan  this 
morning,  that,  if  you  ask  a  witness  whether  he  has  not  said 
so  and  so,  and  the  matter  he  is  supposed  to  have  said 
woidd,  if  he  had  said  it,  contradict  any  other  part  of  his 
testimony,  then  you  may  call  another  witness  to  prove  that 
he  had  said  so,  in  order  that  the  jury  may  believe  the 
account  of  the  transaction  which  he  gave  to  that  other  witr 
ness   to  be  the  truth,  and  that  the  statement  he  makes 
on  oath  in  the  witness-box  is  not  true.    As  to  the  autho- 
ritiea  cited  by  Mr.  BoviU,  with  the  greatest  respect  for  the 
learned  writers  whose  words  he  has  quoted,  I  must  say  I  think 
the  expression,  *'  as  to  any  matters  connected  with  the  sub- 
ject of  inquiry,"  is  far  too  vague  and  loose  to  be  the  founda- 
tion of  any  judicial  decision.    And  I  may  say,  I  am  not  at  all 

h2 
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1847*        prepared  to  adopt  the  proportion  in  those  general  terms — 
Att.-Gsn.     ^^  ^  witness  may  be  contradicted  as  to  anything  he  denies 
V.  having  said,  provided  it  be  in  any  way  connected  with  the 

subject  before  the  jury.  It  must  be  connected  with  the  issue 
as  a  matter  capable  of  being  distinctly  given  in  evidence, 
or  it  must  be  so  far  connected  with  it  as  to  be  a  matter 
which,  if  answered  in  a  particular  way,  would  contradict  a 
part  of  the  witness's  testimony ;  and  if  it  is  neither  the  one 
nor  die  other  of  these,  it  is  collateral  to^  though  in  some 
sense  it  may  be  considered  as  connected  with,  the  subject  of 
inquiry.  A  distinction  should  be  observed  between  those  mat- 
ters which  may  be  given  in  evidence  by  way  of  contradiction, 
as  directiy  affecting  the  story  of  the  witness  touching  the 
issue  before  the  jury,  and  those  matters  which  affect  tiie  mo- 
tives, temper,  and  character  of  the  witness,  not  with  respect 
to  his  credit,  but  with  reference  to  his  feelings  towards 
one  party  or  the  other.  In  the  case  cited,  of  Thomas  v. 
David,  on  the  witness  being  asked  whether  she  was  not 
connected  in  a  particular  manner  with  one  of  the  parties, 
and  having  denied  it,  the  learned  judge  permitted  evidence 
to  be  given  to  shew  that  the  connection  which  she  swore  had 
not  existed,  did  in  reality  subsbt.  The  object  in  doing  so  was, 
not  to  prove  or  disprove  any  part  of  her  testimony,  but  the 
evidence  was  received  on  the  same  ground  as  it  was  in 
the  case  of  £x  parte  Yewin,  where  Mr.  Justice  Lawrence 
permitted  evidence  to  be  given  to  contradict  a  witness 
as  to  his  having  used  ezpressions  importing  revenge.  It 
is  certainly  allowable  to  ask  a  witness  in  what  manner  he 
stands  affected  towards  the  opposite  party  in  the  cause,  and 
whether  he  does  not  stand  in  such  a  relation  to  that  person 
as  is  likely  to  affect  him,  and  prevent  him  Scorn  having  an  un- 
prejudiced state  of  mind,  and  whether  he  has  not  used  expres- 
sions importing  that  he  would  be  revenged  on  some  one,  or 
that  he  would  give  such  evidence  as  might  dispose  of  tiie  cause 
in  one  way  or  the  other.  If  he  denies  that,  you  may  give  evi- 
dence as  to  what  he  has  ssdd,  not  with  the  view  of  having  a 
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direct  effect  on  the  issue,  but  to  shew  what  is  the  state  of  mind        1847. 

of  that  witness,  in  order  that  the  jury  may  exercise  their     xtt.-G«n. 

omnion  as  to  how  far  he  is  to  be  believed.     But  those  cases.    „     ^* 
'  ,  ,  ^  ,  Hitchcock. 

where  you  may  shew  the  condition  of  a  witness,  or  his  con- 
nection with  either  of  the  parties,  are  not  to  be  confounded 
with  other  cases,  where  it  is  proposed  to  contradict  a  wit- 
ness on  some  matter  unconnected  with  the  question  at  issue. 
And  as  to  the  latter  class  of  cases,  it  appears  to  me  that 
no  instance  has  been  cited  by  Mr.  BoviU  which  amounts 
to  an  authority  that  you  may  contradict  the  witness 
on  any  matter  that  is  not  directly  in  issue  before  the 
Court.  In  this  case  it  is  admitted,  that,  with  reference  to 
the  offering  of  a  bribe,  it  could  not  originally  have  been 
proved  that  the  offer  of  the  bribe  had  been  made  to  the 
witness  to  make  a  particular  statement,  the  bribe  not  hav- 
ing been  accepted  by  him.  And  the  reason  is,  that  it  is  '^ 
totally  irrelevant  to  the  matter  in  issue,  that  some  person 
diould  have  thought  fit  to  offer  a  bribe  to  the  witness  to 
give  an  untrue  account  of  a  transaction,  and  it  is  of  no 
importance  whatever,  if  that  bribe  was  not  accepted.  It 
is  no  disparagement  to  a  man  that  a  bribe  is  offered  to  him : 
it  may  be  a  disparagement  to  the  person  who  makes  the 
offer.  If,  therefore,  the  witness  is  asked  the  fact,  and  denies 
it,  or  if  he  is  asked  whether  he  said  so  and  so,  and  denies  it, 
he  cannot  be  contradicted  as  to  what  he  has  said.  Lord 
Staffar^s  case  was  totally  different.  There  the  witness  him- 
self had  been  implicated  in  offering  a  bribe  to  some  other 
person.  That  immediately  affected  him,  as  proving  that 
he  had  acted  the  part  of  a  suborner  for  the  purpose  of  per- 
verting the  truth.  In  that  case  the  evidence  was  to  shew  that 
the  witness  had  offered  a  bribe  in  the  particular  case,  and 
the  object  was  to  shew  that  he  was  so  affected  towards  the 
party  accused  as  to  be  willing  to  adopt  any  corrupt  course 
in  order  to  carry  out  his  purpose.  It  seems  to  me  that, 
under  these  circumstances,  this  evidence  was  properly  cx- 
duded,  and  that   therefore,  this  rule  should  be  discharged. 
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1847.  ALDERS0N5  B. — I  am  of  the  Bame  opinion.     It  seems  to 

Att.-Gsw.     ™^  ^^  ^^®  ^^  °^7  ^  ^^^  ^^  down:  A  witness  may  be 
**  asked  any  question,  which,  if  answered,  would  qualify  or 

contradict  some  preyious  part  of  that  witness's  tesdmony, 
given  on  ihe  trial  of  the  issue ;  and  if  that  question  is  so 
put  to  him,  and  answered,  the  opposite  party  may  then 
contradict  him :  and  for  this  simple  reason,  that  the  contra- 
diction qualifies  or  contradicts  the  previous  part  of  the  wit- 
ness's testimony,  and  so  removes  it  It  is  true  the  effect  of 
the  contradiction  is  somewhat  beyond  that,  as  tending  to 
shew  that  no  part  of  the  witness's  testimony  can  be  relied 
on ;  but  the  effect  would  be  the  same  if  the  question  had 
been  answered  in  the  aflinnative.  Now  ihe  question  is  this, 
can  you  ask  a  witness  as  to  what  he  is  supposed  to  have  said 
on  a  previous  occasion  ?  You  may  ask  him  as  to  any  fact 
material  to  the  issue,  and  if  he  denies  it,  you  may  prove  that 
fact,  as  you  are  at  liberty  to  prove  any  fiM^t  material  to  the 
issue ;  and  in  that  case,  though  it  may  not  be  diought  neces- 
sary to  put  the  question  previously  to  the  witness,  yet  it 
would  be  but  just  to  do  so.  The  witness  may  also  be  asked  as 
to  his  state  of  equal  mind,  or  impartiality,  between  the  two 
contending  parties,  questions  which  would  have  a  tendency 
to  show  that  the  whole  of  his  statement  is  to  be  taken 
with  a  qualification,  and  that  such  a  statement  ought  really 
to  be  laid  out  of  the  case,  f<»:  want  of  impartiality*  In  the 
case  of  Ex  parte  Yemtiy  it  was  held  to  be  competent  for 
the  prisoner  to  shew  that  the  witness  had  a  spite  against 
him*  It  was  material  to  shew  that  the  mind  of  the  wit- 
ness was  not  in  a  state  of  impartiality  or  equality  towards 
the  prisoner.  The  witness  was  asked  the  question  in  tiie 
first  instance ;  but  in  that  case  I  do  not  know  that  it  might 
not  have  been  proved  independently  of  the  question  having 
been  put  to  him,  although,  as  I  have  before  said,  it  is  only 
just  and  reasonable  that  the  question  should  be  put  So,  in 
the  case  before  my  Brother  Coleridge,  in  which  the  woman 
who  was  called  as  a  witness  for  the  plaintiff  was  asked 
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whether  she  was  not  living  with  the  plaintiff  as  his  mistress.  1B47. 
The  tendency  of  the  question  was  to  shew  that  she  stood  in  att.-Gsx. 
that  peculiar  relation  to  the  plaintiff  which  the  jury  ought  to  hitchcock. 
know»  in  order  that  they  might  judge  to  what  extent  they 
oodld  rely  on  the  general  character  of  her  testimony  as  an 
impartial  witness  between  the  plaintiff  and  the  defendant^ 
The  question  had  a  bearing  on  the  general  status  of  the 
witness.  Her  answer  might,  therefore,  be  contradicted  by 
odier  witnesses  called  for  that  purpose.  Such,  again,  is  the 
case  of  an  offer  of  a  bribe  by  a  witness  to  another  person,  or 
the  offer  of  a  bribe  accepted  by  a  witness  from  another  per- 
son: the  circumstance  of  the  witness  having  offered  or  ac* 
cepted  a  bribe  shews  that  he  is  not  equal  and  impartiaL  So, 
in  Lord  Stafford's  ccucj  where  the  witness  endeavoured  to 
bribe  another  person  to  give  evidence  against  Lord  Stafford, 
that  evidence  was  receivable,  as  having  a  tendency  to  shew 
that  the  man  who  came  himself  to  give  evidence  against 
Lord  Stafford,  was  embittered  against  him,  and  had  en- 
deavoured to  persuade  other  people  to  give  false  evidence  on 
the  same  side.  That  had  a  tendency  to  shew  that  the 
statement  of  the  witness  ought  not  to  be  relied  upon  by  the 
jury.  But,  with  these  exceptions,  I  am  not  aware  that  you 
can  with  propriety  permit  a  witness  to  be  examined  first, 
and  contradicted  afterwards,  on  a  point  which  is  merely  and 
purely  collateral,  as  for  instance  as  to  his  personal  character, 
and  as  to  his  having  committed  any  particular  act  The 
inadmisHJbility  of  such  a  contradiction  depends,  indeed,  upon 
another  principle  altc^ether.  Perhaps  it  ought  to  be  re- 
ceived, but  for  the  inconvenience  that  would  arise  from  the 
witness  being  called  upon  to  answer  to  particular  acts  of  his 
life,  which  he  might  have  been  able  to  explain,  if  he  had 
had  reasonable  notice  to  do  so,  and  to  have  shewn  that 
all  the  acts  of  his  life  had  been  perfectly  correct  and  pure, 
although  other  witnesses  were  called  to  prove  the  contrary. 
The  reason  why  a  party  is  obliged  to  take  the  answer  of  a 
witness  is,  that  if  he  were  permitted  to  go  into  it,  it  is  only 


104  EXCHEQUER  REPORTS. 

1847.        justice  to  allow  the  witness  to  call  other  evidence  in  Bup" 

Att.-Gek.     P^^  ^^  ^®  testimony  he  has  given,  and  as  those  witnesses 

„     «•  might  be  cross-examined  as  to  their  conduct,  such  a  course 

Hitchcock.  ,  •  o 

would  be  productive  of  endless  collateral  issues.  Suppose, 
for  instance,  witness  A.  is  accused  of  having  committed 
some  offence ;  witness  B.  is  called  to  prove  it,  when,  on  wit- 
ness B.'s  cross-examination,  he  is  asked  whetiier  he  has  not 
made  some  statement,  to  prove  which  witness  C.  is  called, 
so  that  it  would  be  necessary  to  try  all  those  issues,  before 
one  step  could  be  obtained  towards  the  adjudication  of  the 
particular  case  before  the  Court  On  the  contrary,  if  the 
answer  be  taken  as  given,  if  the  witness  speaks  falsely  he 
may  be  indicted  for  perjury.  That  is  the  proper  remedy. 
Then  in  the  next  place,  in  my  opinion,  when  the  question 
is  not  relevant,  strictly  speaking,  to  the  issue,  but  tending 
to  contradict  the  witness,  his  answer  must  be  taken,  although 
it  tends  to  shew  that  he,  in  that  particular  instance,  speaks 
falsely,  and  although  it  is  not  altogetiier  immaterial  to  the 
matter  in  issue,  for  the  sake  of  the  general  public  conveni- 
ence ;  for  great  inconvenience  would  follow  from  a  continual 
course  of  those  sorts  of  cross-examinations  which  would  be  let 
in  in  the  case  of  a  witness  being  called  for  the  purposes  of 
contradiction.  I  think  those  are  the  rules  by  which  these 
cases  have  always  been  governed,  and  the  application  of 
which  is  easy  and  short.  In  ihis  case  the  party  is  asked, 
have  you  not  said  A.  B.  offered  you  £20  to  make  a  certain 
statement,  which  I  agree  is  material  in  the  cause.  He  says, 
no,  I  have  not  said  any  such  thing.  Is  that  material  to  the 
issue,  or  does  it  qualify  or  contradict  anything  that  he  had 
said  before?  What  he  had  said  before  was,  that  the  cistern 
was  used ;  the  offer  of  a  bribe  to  make  a  statement  to  the 
contrary,  if  he  had  not  accepted  it,  would  not  have  had  a 
different  tendency.  If  he  had  said,  that  he  had  been  offered 
a  bribe,  if  he  had  answered  in  the  affirmative,  it  would  not 
in  tiie  slightest  degree  have  disproved  the  matter.  Kit 
would  not,  it  does  not  qualify  or  contradict  that  which  he 
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had  before  stated ;  and  I  think  that  it  is  not  allowable  to         1847. 
call  a  witness  to  contradict  him  in  that,  which,  if  answered      att.-Gbn. 
by  him  in  the  aflBrmative,  would  not  have  qualified  or  con-    _     ** 

•'      ^  ^  ^  HZTOHCOCK. 

tradicted  his  statement. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  laws  of  evi- 
dence on  this  subject,  as  to  what  ought  and  what  ought  not 
to  be  received,  must  be  considered  as  founded  on  a  sort  of 
comparative  consideration  of  the  time  to  be  occupied  in  ex- 
aminations of  this  nature,  and  the  time  which  it  is  practica- 
ble to  bestow  upon  them.  I£  we  lived  for  a  thousand  years 
instead  of  about  sixty  or  seventy,  and  every  case  were  of 
sufficient  importance,  it  might  be  possible,  and  perhaps  pro- 
per, to  throw  a  light  on  matters  in  which  every  possible 
question  might  be  suggested,  for  the  purpose  of  seeing  by 
such  means  whether  the  whole  was  unfounded,  or  what  por- 
tion of  it  was  not,  and  to  raise  every  possible  inquiry  as 
to  the  truth  of  the  statements  made.  But  I  do  not  see 
how  that  could  be ;  in  fact,  mankind  find  it  to  be  impos- 
sible. Therefore  some  line  must  be  drawn,  and  I  take  it 
the  established  rule  is,  that  you  may  contradict  any  portion 
of  the  testimony  that  is  given  in  support  or  contradiction 
of  the  issue  between  the  parties.  That  is  clear.  Then, 
undoubtedly,  mankind  have  felt  that,  as  facts  are  frequently 
to  be  proved  by  the  testimony  of  men  of  suspicious  charac- 
ter, you  may  inquire  into  the  genuineness  and  truthfulness 
of  the  party  who  gives  such  testimony.  And  undoubtedly 
there  is  some  rule  as  to  what  you  can  contradict  in  respect 
of  such  evidence,  and  what  you  cannot,  although  it  is  not  very 
easy  to  reconcile  the  rule  with  any  positive  principle ;  and  I 
conceive  the  rule  which  permits  evidence  to  be  given  to  con- 
tradict a  person  who  is  not  actuated  by  any  improper  mo- 
tives, may  be  taken  to  trench  a  little  upon  that  which  does 
not  allow  you  to  contradict  him  when  he  says,  '^  I  am  not 
infamous."  That  is,  however,  the  rule  that  is  established, 
and  may  be  adhered  to.     Then  apply  all  these  rules  to  the 
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1847.        case  before  us.     The  witness  is  asked,  ''  Have  you  not 

MtJgkk.     received  a  bribe  ?"     "  I  have  not."     *'  Have  you  never  said 

V.  you  had  ?"    "  I  never  said  so."    "  Have  you  never  said  you 

Hitchcock.  .  ^  ^ 

have  been  offered  a  bribe  ?"  "  I  never  did."  Then  it  is 
proposed  to  contradict  the  witness  by  shewing,  not  that 
he  had  received  a  bribe, — ^not  that  he  had  said  that  he 
had  received  a  bribe, — (which  might  have  had  a  bear- 
ing on  the  bias  of  his  mind), — ^but  by  shewing  that,  on 
some  occasion,  he  had  sfdd  he  had  been  offered  a  bribe. 
If  that  were  to  be  allowed,  as  my  Brother  Aldersan  has 
pointed  out,  endless  inquiries  might  be  entered  into.  It 
has  not  the  smallest  bearing  on  earth  on  the  question 
as  to  the  credibility  of  his  testimony,  as  even  the  offer 
would  be  nothing  if  rejected ;  therefore  I  think  it  had  no 
bearing  on  the  subject  of  inquiry,  and  was  very  properly 
rejected.  No  one,  indeed,  can  shut  his  eyes  to  this  fiict, 
that  the  real  motive  for  asking  the  question  was,  not  to  dis- 
parage that  witness,  but  to  discredit  some  other  persons  who 
were  to  be  dragged  into  it,  as  being  supposed  to  be  the  per- 
sons who  offered  the  bribe.  I  do  not  go  into  that  at  any 
greater  length ;  but,  in  my  opinion,  the  evidence  was  pro- 
perly rejected,  as  tending  to  contradict  the  witness  on  a 
matter  that  was  utterly  irrelevant  to  the  point  in  issue. 

I  am,  therefore,  of  the  same  opinion  with  the  rest  of  the 
Court,  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 
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June  12, 

V^OVENANT  on  aa  indenture  for  payment  of  £250,  Covenant  for 

,  •    ^  .  J  J,  payment  of 

and  interest,  on  demand.  ^50  and  in. 

The  defendant  pleaded  (amongst  other  pleas),  thirdly,  that,  1^1]^^.°  The  de- 
before  the  makinsc  of  the  indenture,  it  was  corruptly  and  fendant  plead. 

.  ed,  that  the 

against  the  form  of  the  statute  agreed  by  and  between  the  covenant  was 
plaintiff,  W.  B.  Cliffe,  and  the  defendant,  that  the  phdntiff  p^^JS*^/" 
should  lend  and  advance  to  W.  B.  Cliffe  and  the  defendant  "*  '^'V'V 

contract  I  by 

the  sum  of  £200,  and  that  the  plaintiff  should  forbear  and  which  the  de- 
give  day  of  payment  thereof  to  the  said  W.  B.  Cliffe  and  to"pay  ^rT 
the  defendant  until  demand  of  repayment  thereof  by  the  ^^  ^^  ^^  ^^ 
plaintiff;  and  that,  upon  such  demand  of  repayment  thereof,  interest,  and 
W.  B.  Cliffe  and  the  defendant  should  then,  for  the  loan  ment  was  se. 
of  the  said  sum  of  £200,  and  for  giving  the  day  of  pay.  Xfcby'the'*''' 
meat  thereof,  give  and  pay  to  the  plaintiff  more  than  lawful  defendant  bar- 
interest  at  and  after  the  rate  of  £5  per  cent,  per  annum  to  the  plaintiff, 

bv  wav  of  Be— 

on  the  said  smn  of  £200,  that  is  to  say,  the  sum  of  £50,  canty,  certain 
making,  together  with  the  sum  of  £200  so  to  be  lent  and  ^^^l  ^'' 

**  the  crops  qf 
groM  then  growing  on  certain  landtJ' 

Eeplication,  that  the  contract  was  entered  into  after  the  passing  of  the  2  &  3  Vict.  c.  37 : — 
Held,  on  general  demurrer,  that  the  plea  was  good,  and  the  replication  bad ;  for  though  the 
term  "  crops  of  growmg  grass  "  might  mean  crops  to  be  severed  by  the  owner  of  the  soil,  and 
delivered  as  a  personal  chattel,  yet  the  plea  afforded  a  good  primft  facie  answer  to  the  action, 
it  bdag  saffidentfor  the  defendant  to  shew  that  the  contract  was  usurioas  within  the  12  Anne, 
a.  2,  c.  16  ;  and  if  the  plaintiff  relied  upon  the  2  &  3  Vict.  c.  37,  as  excepting  the  case  from 
the  operation  of  that  act,  he  shonld  reply,  that  the  contract  was  entered  into  liter  the  passing 
of  the  statute  of  Victoria,  and  that  the  security  did  not  relate  to  land. 

The  defendant  pleaded  also  a  general  plea  of  fraud,  to  which  the  plaintiff  replied  de  inju« 
lii: — HMt  a  good  replication. 

Another  plea  set  out  a  power  of  sale  in  default  of  payment  of  ;f250,  and  interest,  and 
averred  tliat,  in  pursuance  thereof,  the  plaintiff  sold  and  disposed  of  the  goods,  chattels,  and 
effects,  in  the  indenture  mentioned »  for  the  purpose  of  repaying,  satisfying,  and  discharging 
die  jf250,  interest,  and  costs ;  and  the  plaintiff,  by  means  of  such  sale  and  disposal,  had  and 
received  j^500,  being  the  proceeds  and  profits  of  the  sale  and  disposal,  and  thereby  and  there- 
with repaid,  satisSed,  and  discharged;  the  sum  of  ;^50,  interest,  and  costs.  And  the  plaintiff, 
with  the  consent  of  the  defendant,  received  the  said  proceeds  and  profits  of  the  sale  and  dis- 
posal, in  full  satisfaction  of  the  said  sum  of  ;^250,  interest  and  damages. 

Replication,  tiiat  the  plaintiff  did  not  sell  or  dispose  of  the  said  several  goods,  chattels,  and 
effBcta,  nor  cUd  the  plaintiff,  by  means  of  such  sale  and  disposal,  have  or  receive  the  said 
monies,  being  the  proceeds  and  profits  of  the  said  sale  and  disposal,  nor  did  the  plaintiff  there- 
by or  therewith  repay,  satisfj^,  or  discharge  the  sum  of  £2h(i,  interest,  &c.,  nor  did  the  phiintiff 
accept  or  receive  the  said  proceeds  and  profits  of  the  sale  and  disposal  in  full  satisfaction  and 
diachurge,  modo  et  Ibrmft :— ITeid,  on  special  demurrer,  that  the  replication  was  not  bad  for 
daplicity. 
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1847.  advanced  as  aforesaid^  the  sum  of  £250  in  the  said  inden- 
"  -  "  ture  mentioned;  and  also  that  W.  B.  Clifie  and  the  de- 
V.  _  fendant  should  pay  to  the  plaintiff  interest  at  the  rate  of 
£5  per  cent,  per  annum  on  the  said  sum  of  £250,  from  the 
31st  day  of  May,  1845,  until  the  payment  of  the  sum  of 
£250  in  the  said  indenture  mentioned ;  and  that  for  secur- 
ing the  payment  of  the  said  sum  of  £250,  with  interest 
thereon  as  aforesaid,  the  said  W.  B.  Cliffe  and  the  defend- 
ant should  make  and  seal,  as  their  act  and  deed  respectiyely, 
and  deliver  to  the  plaintiff  a  certain  indenture,  whereby  the 
said  W.  B.  Cliffe  and  the  defendant  should  severally  cove- 
nant with  the  plaintiff  to  pay  him  on  demand  the  sum  of 
£250,  with  interest  thereon  as  aforesaid,  and  should  also 
bargain,  sell,  and  assign  to  the  plaintiff  all  the  goods,  chat- 
tels, plate,  linen,  &c.,  then  in  and  about  and  belonging  to 
the  dwelling-house  and  estate  in  the  occupation  of  the  said 
W.  B.  Cliffe  and  the  defendant,  called  Rose  Cottage,  in 
the  parish  &c.,  and  also  certain  craps  of  grass  then  growing 
on  the  land  of  a  certain  estate,  called  the  sheeping-house 
estate,  at  Mathon,  in  the  county  of  Hereford,  such  goods, 
chattels^  and  effects,  to  be  severally  and  respectively  enu- 
merated in  a  certain  schedule  or  inventory,  to  be  annexed 
to  the  said  indenture.  (The  plea  then  set  out  the  proviso  for 
making  void  the  indenture  on  payment  of  the  said  sum  of 
£250,  with  interest,  and  a  power  of  sale  in  case  of  default 
in  payment)  That  in  pursuance  of  the  said  corrupt  and 
unlawful  agreement,  the  plaintiff  afterwards,  to  wit,  on  &c., 
lent  and  advanced  to  W.  B.  Cliffe  and  the  defendant  the 
sum  of  £200,  and  that  for  securing  the  repayment  thereof, 
together  with  the  said  sum  of  £50,  and  interest  after  the 
rate  aforesaid  upon  the  said  sum  of  £250,  so  to  be  paid 
and  given  to  the  plaintiff  as  aforesaid  on  demand,  W.  B. 
Cliffe  and  the  defendant,  in  further  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  then,  to  wit^  on  &c,  made 
and  sealed,  and  as  their  act  and  deed  respectively  delivered 
to  the  plaintiff,  the  indenture  in  the  declaration  mentioned. 
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whereby  W.  B.  Cliffe  and  the  defendant  severally  cove-         1847. 

nanted  with  the  plaintiff  as  aforesaid  for  payment  of  the    wabhbourn 

said  sum  of  £250,  and  interest  thereon  at  the  rate  afore-      _    ^* 

said,  and  alBO  bargained,  sold,  and  assigned  to  the  plaintiff 

the  said  goods,  chattels,  plale,  linen,  &c,  and  the  said  crops 

of  grass  growing  hereinbefore  mentioned,  and  which  were 

severally  enumerated  in  a  schedule  or  inventory  annexed 

to  the  said  indenture,  subject  to  such  proviso,  and  upon 

the  terms,  and  with  the  powers,  and  for  the  purposes,  and 

in  the  manner  aforesaid ;  and  the  plaintiff  then  accepted 

and  received  the  said  indenture,  so  made  and  containing 

the  several  matters  aforesaid,  of  and  from  the  said  W.  B. 

Cliffe  and  the  defendant,  in  pursuance  of  the  said  corrupt 

and  unlawful  agreement,  and  for  the  purpose  and  on  the 

terms  aforesaid.     The  plea  then  averred,  that  the  sum  so 

agreed  to  be  paid  for  interest  exceeds  £5  per  cent.,  whereby, 

and  by  force  of  the  said  statute,  the  said  indenture  was'  and 

is  wholly  void  in  law.    Verification. 

Fourth  plea,  that  the  allied  indenture  was  obtained  by 
fiaud,  covin,  and  misrepresentation. 

The  fiflh  plea  set  out  the  power  of  sale  on  default  of 
payment  of  the  sum  of  £250  and  interest,  and  averred, 
that,  after  the  non-payment  thereof,  the  plaintiff  sold  and 
disposed  of  the  several  goods,  chattels,  and  effects,  in  the 
said  indenture  mentioned,  for  the  purpose  of  repaying, 
satisfying,  and  discharging  the  said  sum  of  £250,  and  the 
interest  then  due  thereon,  and  the  costs,  charges,  and  ex- 
penses in  respect  thereof.  And  the  plaintiff  thereby,  and 
by  means  of  the  said  sale  and  disposal,  had  and  received 
a  large  sum,  to  wit,  £500,  being  the  proceeds  and  profits 
of  the  said  sale  and  disposal,  and  thereby  and  therewith 
then  repaid,  satisfied,  and  discharged  to  him,  the  plaintiff, 
the  said  sum  of  £250,  and  all  interest  then  due  thereon, 
and  all  costs,  &c.;  and  the  plaintiff  then,  and  with  the  con- 
sent of  the  defendant,  accepted  and  received  the  said  pro- 
ceeds and  profits  of  the  said  sale  and  disposal,  to  wit,  the 
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1847.        sum  of  £500,  in  full  satisfaction  and  discharge,  as  well  of 

WabhbouIn  ^^®  ^^^  ^'^^^  ^^  £250  and  all  interest  due  thereon,  as  of  all 
V-  damages  sustained  by  the  plaintiff  bj  reason  of  the  alleged 

breach  of  covenant.     Verification. 

BeplicatioB  to  third  plea: — That  the  agreement  in  that 
plea  mentioned  was  made,  and  the  indenture  in  that  plea 
mentioned  was  executed  after  the  passing  of  the  2  &  3 
Vict  c  37,  and  whilst  the  said  act  was  in  force,  to  wit, 
on  the  31st  May,  1845.     Verification. 

To  fourth  plea,  de  injuril 

To  fifth  plea :  That  the  plaintiff  did  not  sell  or  dispose 
of  the  said  several  goods  and  chattels  and  effects,  nor  did  the 
plaintiff,  by  means  of  such  sale  and  disposal,  have  or  receive 
the  said  monies,  being  the  proceeds  and  profits  of  the  said 
sale  and  disposal,  nor  did  he  the  phuntiff  thereby  or  there^ 
witii  repay,  satisfy,  or  discharge  to  him  the  plaintiff  the 
said  sum  of  £250,  and  all  interest  tiien  due  thereon,  and 
all  costs,  &c.,  nor  did  the  plaintiff  accept  or  receive  tiie 
said  proceeds  and  profits  of  tiie  said  sale  and  disposal  in 
such  full  satisfaction  and  discharge  as  in  the  said  last  plea 
mentioned,  modo  et  form&. 

General  demurrer  to  tiie  replication  to  the  third  plea. 

Special  demurrer  to  the  replication  to  tiie  fourth  plea, 
assigning  for  cause  that  the  replication  was  inapplicable, 
inasmuch  as  that  plea  alleges  matters  which  render  tiie 
indenture  null  and  void  in  law,  and  not  merely  matters  in 
excuse  for  the  non-performance  of  the  covenants. 

Special  demurrer  to  the  replication  to  the  fiftii  plea, 
assigning  for  causes,  that  the  same  is  double  and  multi- 
farious, inasmuch  as  it  attempts  to  put  in  issue  tiie  sale 
and  disposal  of  the  goods  and  chattels  and  effects  in  that 
plea  mentioned,  and  also  the  receipt  by  tiie  plaintiff  of  the 
proceeds  and  profits  of  the  sale  and  disposal  thereof^  and  also 
the  plaintiff's  defraying,  satisfying,  and  discharging  there- 
witii  the  sum  of  £250,  and  interest,  &c,  and  also  tiie  ac- 
ceptance and  receipt  by  the  plaintiff  of  tiie  proceeds  and 


TBinrrT  tebm,  10  vicr.  Ill 

profits  of  the  sale  ud  disposal^  in  full  eatisfaction  and         1847. 
discharge. — Joinders  in  demurrer.  Washboubk 


Raeoch,  in  support  of  the  demurrers. — ^First,  the  plea 
discloses  a  usurious  contract.  The  2  &  3  Vict.  c.  S7, 
which  in  some  respects  repeab  the  usniy  laws^  expressly 
provides  ''that  nothing  therein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any 
]ands»  tenements,  or  hereditaments,  or  amf  estate  or  interest 
theremJ"  A  contract  for  the  sale  of  a  cn^  of  growing 
grass  is  a  contract  for  the  sale  of  an  interest  in  land :  Crosby 
V.  ffadsworA{a):  and  growing  fruit  is  an  interest  in  land, 
and  will  pass  to  the  heir  and  not  to  the  executor :  RodweU 
T.  FhSUps  (&).  A  distinction  has  indeed  been  taken  be- 
tween annual  productions  raised  by  the  kbour  of  man,  and 
the  annual  productions  of  nature  not  refeiuble  to  the  indu*. 
try  of  man,  except  at  the  period  when  they  were  first 
planted.  But  there  is  nothing  on  the  face  of  this  plea  to 
show  that  the  crop  of  growing  grass  was  not  the  natural 
produce  of  the  soil;  if  it  comes  within  the  description  of 
c'  fiructus  industriales,''  that  is  matter  for  replication.  But 
even  assuming  that  the  plea  does  not  shew  lliat  the  money 
was  secured  upon  an  interest  in  land,  it  is  nevertheless  a 
good  plea  of  usury.  In  ThibavU  v.  Otbson  (c)  it  was  held, 
that  the  2  &  3  Vict  c.  37,  does  not  repeal  the  12  Anne, 
Stat.  2,  a  16,  but  only  takes  out  of  its  operation  all  con- 
tracts made  usurious  by  that  statute,  except  such  as  relate 
to  land,  and  therefore  a  coimt  in  a  declaration  for  usiiry, 
in  the  general  words  of  the  statute  of  Anne,  is  good,  without 
shewing  that  the  contract  was  one  affecting  land.  In  like 
manner,  it  is  sufficient  for  the  defendant  to  shew  an  usuri- 
ous contract  within  the  statute  of  Anne.  If  the  plaintiff 
relies  upon  the  statute  of  Victoria,  he  should  make  it  matter 
of  replication. 

(a)  6  East,  602.        {b)  0  M.  &  W.  501.         (<;)  12  M.  &  W.  88. 


V. 
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1847.  The  replication  de  injurift  is  not  admissible  in  answer  to 

Washbooiin    ^  P^®*  ^^  fraud.     The  plea  does  not  set  up  matter  of  ex- 
_    ^-  cuae,  but  shews  that  there  never  was  any  covenant,  inas- 

much  as  the  deed  was  void  ab  initio.  The  case  differs  from 
that  of  a  plea  of  fraud  to  an  action  on  a  bill  of  exchange^ 
because  the  bill  is  not  void  as  against  third  parties  not  cogni- 
zant of  the  fraud.  Formerly,  a  plea  of  fraud  commenced  with 
*^  onerari  non."  {^Alderson,  B. — It  is  difficult  to  distinguish 
this  case  from  Cawper  v.  Garbett  (a)."]  The  replication  de 
injuria  is  improper,  when  a  plea  amounts  to  a  denial  of  the 
debt:  PeUy  y.  Rose{V). 

The  replication  to  the  fifth  plea  is  bad  for  the  grounds 
assigned.  The  plaintiff  should  have  traversed  either  the  sale 
of  the  property,  or  the  payment  of  the  debt.  By  putting 
both  in  issue,  he  compels  the  defendant  to  prove  more  than 
is  necessary  to  afford  an  answer :  De  Wolfy.  Sevan  (c). 

Gray,  contnl. — First,  it  is  not  shewn  by  the  third  plea 
that  the  loan  was  secured  on  an  interest  in  land.  The 
term  *^  growing  crops  of  grass  "  does  not  necessarily  imply 
an  interest  in  land.  It  may  mean  crops  of  grass  which 
are  not  the  natural  produce  of  the  land,  and  which  would 
not  pass  to  the  heir,  but  to  the  executor,  or  it  may  mean 
crops  of  grass  then  growing,  but  to  be  afterwards  cut 
and  delivered  as  goods  and  chattels.  [AUersan,  B. — 
The  case  mentioned  by  Lord  Abinger,  in  RodweU  v. 
PMUip8{d)f  in  which  a  contract  to  sell  timber  growing 
was  held  not  to  convey  any  interest  in  the  land(e),  is 
explained  by  what  is  said  by  Bayley,  J.,  in  his  judgment 
in  Evans  v.  Roberts^/) ;  it  was  in  fact  a  contract  to  sell 
timber  as  a  chattel.]    In  the  present  case,  the  plea  would  be 


(a)  13  M.  &  W.  84.  (e)  Smith  ▼.  Surman^  9  B.  & 

\h)  12  M.  &  W.  436.  C.  661. 

le)  13  M.  &  W.  160.  (/)  6  B.  &  C.  829. 

Id)  9  M.  &  W.  606. 
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Balaafied  bj  proof  that  the  plaintiff  had  porehaaed  the  grow-         1847. 
ing  crop  of  grass  on  the  terms  that  it  was  to  be  seyered  and    washbourn 
ddiyeied  to  him  by  the  owner  of  the  soil.     In  Crosby  v.  *• 

Wadsworth  the  question  arose  at  Nisi  Prius,  and  it  was  an 
ascertained  fact  that  the  contract  was  for  the  purchase  of 
a  growing  crop  of  grass  to  be  mown  and  made  into  hay  by 
the  Tcndee.  That  was  clearly  an  interest  in  land,  which 
would  vest  in  the  heir;,  and  not  in  the  executor.  The  cases 
cited  have  been  decided  on  the  Statute  of  Frauds(a),  the 
language  of  which  differs  from  the  2  &  3  Vict.  c.  37.  The 
former  statute  uses  the  words  ^'interest  in  or  concerning 
land;"  and  Lord  EUenborouffh,  in  his  judgment  in  Crosby  y. 
WiadsworHii  adyerts  to  those  particular  words.  In  Evans  y. 
Roberts  (ft),  Litdedak,  J.,  says, "  The  words  ^  lands,  tenements, 
and  hereditaments,'  appear  to  me  to  haye  been  used  by  the 
legislature  to  denote  a  fee  simple,  and  the  words  *  any  in- 
terest in  or  concerning  them'  were  used  to  denote  a  chattel 
interest,  or  some  interest  less  than  the  fee  simple."  An 
interest  concerning  land  is  materially  different  from  an  in- 
terest m  land;  and  it  is  probable  that  the  legislature  omitted 
the  word  "concerning"  in  the  statute  of  Victoria,  in  order 
to  meet  cases  like  the  present  Graves  y.  Weld(c)  is  an 
authority  in  fayour  of  the  position  contended  for.  It  is 
submitted,  howeyer,  that  the  plea  is  bad.  Greater  strict^ 
ness  is  required  in  a  plea  than  in  a  declaration,  and  the  plea 
should  haye  alleged,  either  that  the  contract  was  made 
before  the  2  &  3  Vict,  c  37,  came  into  operation,  or  that 
it  was  excepted  from  the  operation  of  that  act :  Jhtrqtiand 
y.  Mosedon  (d). 

With  respect  to  the  second  point,  the  case  of  Cowper  y. 
Garbeti  has  expressly  decided,  that  de  injuria  is  a  good 
replication  to  a  plea  of  fraud.  The  circumstance  of  fraud 
does  not  render  a  deed  absolutely  yoid,  but  only  yoidable. 

(a)  29  Car.  2,  c.  3.  (e)  6  B.  &  Adol.  105. 

(h)  5  B.  &.  C.  829.  (d)  7  M.  &  W.  504. 

you  L  I  EXCH. 
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1847.        It  is  not  like  the  case  of  a  deed  which  is  falsely  read  to  an 
Wabhbouen    illiterate  person:   Thoroughgood^a cas€{a).     The  title  of  a 
^-  purchaser  for  a  valuable  consideration  is  valid,  though  he 

purchased  of  one  who  had  obtained  a  conveyance  by  fraud : 
Doe  d.  BotheU  v.  Martyr  (b).  The  meaning  of  the  plea  is, 
that  there  was  such  fraud  as  would  avoid  the  deed  as 
against  the  defendant. 

As  to  the  last  point,  the  plaintiff  might  have  traversed 
either  the  sale  or  payment,  but  he  is  not  bound  to  do  so. 
In  the  ordinary  case  of  a  plea  of  payment  in  satisfaction, 
the  plaintiff  may  take  issue  either  on  the  payment  or  the  ac- 
eeptance  in  satisfaction,  but  it  is  usual  to  traverse  both: 
Webb  V.  Weatherby  {c).  In  the  case  of  De  Wolf  v.  Be- 
van  (d)  the  plea  contained  matter  of  title,  and  therefore  came 
within  the  third  resolution  in  Crogate^s  case  (e). 

Peacock  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

SoLFE,  B. — This  was  an  action  of  covenant,  in  which  the 
plaintiff  declared  on  a  deed,  whereby  the  defendant  cove- 
nanted to  pay  the  plaintiff  £250,  and  interest. 

To  this  the  defendant  pleaded  several  pleas;  and  the  third 
plea  was,  that  the  covenant  was  entered  into  in  pursuance 
of  an  usurious  contract,  by  which  the  defendant  agreed  to 
pay  more  than  £5  per  cent  by  way  of  interest,  and  that 
the  payment  was  secured  by  a  deed,  whereby  the  defendant 
bargained  and  sold  to  the  plaintiff,  by  way  of  security, 
certain  personal  chattels,  and  also  the  crops  of  grass  then 
growing  on  certain  lands  mentioned  in  the  deed,  insisting, 

(a)  2  Rep.  9.  (d)  13  M.  &.  W.  160. 

(b)  1  N.  R.  332.  («)  8  Rep.  132. 

(c)  1  Scott,  477 ;  1  Bing.  N.  C.  602. 
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dierefore,  that  the  coyenant  was  void  under  tlie  statute        1847. 

of  Anne.  w^H^u^ 

To  this  plea  the  plaintiff  replied,  that  the  contract  was  ^  ^- 
entered  into  afler  the  passing  of  the  statute  2  &  3  Vict. 
c.  37,  and  to  this  replication  there  was  a  general  demurrer. 
The  first  question,  therefore,  is,  whether  the  contract  stated 
in  the  plea  is  void  under  the  statute  of  Anne,  notwithstand- 
ing the  statute  of  Victoria.  It  certainly  is  void,  if  the  plea 
saffi<dentl7  shews  that  the  security  consisted  in  part  of  an 
interest  in  land,  for  the  statute  of  Victoria  has  no  applica- 
tion to  such  securities.  Now,  part  of  the  property  assigned 
by  way  of  security  to  the  lender  of  the  money,  consisted  of 
certain  crops  of  grass,  described  in  the  deed  as  growing  on 
a  certain  estate  caUed  the  Sheeping-hoose  estate,  and  it 
was  argued,  on  the  authority  of  Crosby  v.  JVadsworth{a\ 
diat  this  is  an  interest  in  land  When  a  sale  of  growing 
crops  does,  and  when  it  does  not,  confer  an  interest  in  land, 
is  often  a  question  of  much  nicety ;  but  certainly,  when  the 
owner  of  the  soil  sells  what  is  growing  on  the  land,  whether 
natural  produce,  as  timber,  grass,  or  apples,  or  fructus 
industriales,  as  com,  pulse,  or  the  like,  on  the  terms  that  he 
is  to  cut  or  sever  them  from  the  land,  and  then  deliver 
them  to  the  purchaser,  the  purchaser  acquires  no  interest 
in  the  soil,  which  in  such  case  is  only  in  the  nature  of  a 
warehouse  for  what  is  to  come  to  him  merely  as  a  personal 
cfaatteL  The  doubt  here  is,  what  is  the  true  meaning  of 
the  plea  as  to  these  crops.  Mr.  Gray  argued  that  the  plea 
would  be  satisfied  by  proving  that  the  plaintiff,  not  being 
the  owner  of  the  Sheeping-house  estate,  was  yet  entitled  to 
the  grass  in  question,  as  having  purchased  it  on  the  terms 
diat  it  was  to  be  severed  by  the  owner  of  the  soil,  and  then 
delivered  to  him  as  a  mere  personal  chattel;  and  we  are  in- 
clined to  attach  great  weight  to  this  argument,  and  think 
the  case  will  be  in  the  same  position  as  if  the  plea  had  con- 

{a)  6  East,  602. 
I2 
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1847.        talned  no  reference  to  the  subject-matter  of  the  eecurity, 
««r    "    ^      but  had  merely  alleged  that  the  coyenant  sued  on  was  void, 
V.  as  having  been  entered  into  pursuant  to  an  usurious  con- 

tract for  taking  more  than  £5  per  cent,  interest  Such  a 
contract  would  clearly  be  Toid  under  the  statute  of  Anne» 
and  that  statute  being  still  in  force,  the  plea  is  prim&  facie 
a  good  answer  to  the  plaintiff's  demand,  according  to  the 
principle  laid  down  in  Thibault  v.  Gibson  (a).  The  ques- 
tion then  arises,  whether  the  plaintiff  gets  rid  of  the  effect 
of  the  statute  of  Anne,  by  merely  stating  that  the  contract 
was  entered  into  after  the  passing  of  the  statute  of  Vic- 
toria. We  think  he  does  not.  The  true  effect  of  the 
statute  of  Victoria  is  to  except  from  the  operation  of  the 
statute  of  Anne  all  contracts  not  relating  to  land ;  and  when 
the  defendant  has  by  his  plea  clearly  brought  the  case 
within  the  operation  of  the  old  statute,  it  is  not  suffidient 
for  the  plaintiff  to  reply  that  which  may  or  may  not  bring 
the  contract  within  the  operation  of  the  statute  of  Victoria. 
It  was  incumbent  on  him  to  aver  all  which  is  necessary  to 
shew  that  the  statute  of  Anne  does  not  apply  to  the  ques- 
tion,— namely,  that  it  was  entered  into  after  the  passing 
of  the  statute  of  Victoria,  and  that  it  does  not  relate  to 
land. 

The  replication  does  aver  that  the  contract  was  after  the 
statute  of  Victoria,  but  omits  to  aver  that  it  does  not  re- 
late to  land.  It  therefore  fidls  to  shew  what  the  plaintiff 
was  bound  to  make  out,  namely,  that  the  statute  of  Anne 
does  not  apply.  On  these  grounds,  therefore,  even  adopting 
Mr.  Graifz  argument,  as  we  are  inclined  to  do,  that  the 
plea  does  not  shew  affirmatively  that  the  security  did  com- 
prise an  interest  in  land,  still  we  think  that  the  plea  is  good, 
and  that  the  replication  offers  no  sufficient  answer.  There 
must,  therefore,  be  judgment  for  the  defendant  on  the 
third  plea. 

(a)  12  M.  &  W.  88. 
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Two  other  questions  were  raised  in  the  argument  on  the         1847. 
fourth  and  fifth  pleas.  wH^mj, 

The  fourth  plea  was  a  general  plea  of  fraud,  to  which      ^    ^' 

'^  o  r  Burrows. 

there  was  a  replication  of  de  injuria,  and  the  defendant  de- 
murred to  this  replication  as  inapplicable  to  an  action  of 
covenant ;  but  we  were  all  of  opinion  at  the  time  of  the 
argument,  and  so  stated,  that  there  was  no  distinction  in 
principle  between  thb  case  and  the  case  of  a  bill  of  ex- 
change, as  to  which  de  injuria  has  been  held  to  be  a  good 
replication  to  a  plea  of  firaud  like  the  present :  Cooper  v. 
Garbtii(a). 

In  the  fifth  plea  the  defendant  states,  that  pursuant  to 
the  provisions  of  the  deed  the  plaintiff  sold  the  property 
comprised  in  the  security,  and  by  means  of  the  proceeds  of 
the  sale  satisfied  himself  tiie  amount  of  his  debt.  The  re- 
plication traversed  the  sale  and  payment  of  the  debt  by 
means  of  the  proceeds,  and  the  defendant  demurred  to  this 
for  duplicity.  But  we  are  all  of  opinion  that  this  is  not  double ; 
the  bar  set  up  is,  that  the  debt  has  been  satisfied  by  sale 
of  the  mortgaged  property,  and  by  application  of  the  pro- 
ceeds in  liquidation  of  the  debt.  This  is,  in  truth,  only  a 
special  plea  of  payment;  and  although  several  items  go  to 
make  up  the  complex  fact,  yet  it  is  in  truth  but  one  de- 
fence. Judgment  therefore  will  be  entered  on  these  two 
kst  pleas  for  the  plaintiff,  and  on  the  third  plea  for  the 
defendant 

Judgment  accordingly. 

(a)  13  M.  &  W.  38. 
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1847. 

j^^  2^  Ann  Wainman  t?.  Ktnman. 

Part  payment     JLlEBT  by  payee  against  maker  of  a  promiaaory  note, 

Oi  a  debt  will 

not  take  the  dated  the  23rd  of  Noyember^  18375  for  payment  of  £193, 
statute  of  Li-  ^^^^  interest,  six  months  after  notice.  There  was  also  a 
lw?thc"  a'*""    ^'^^  ^^^  money  lent,  interest,  and  money  due  on  an  account 

ment  be  made     stated. 

stances  which         The  defendant  pleaded  (with  other  pleas)  the  Statute  of 

lSrin?a^    Limitations. 

promise  to  pay        ^t  the  trial,  before  Pollack,  C.  B.,  at  the  London  sittings 

the  residue ;  ° 

therefore,  after  last  Hilary  Term,  it  appeared  that  the  action  was 

on  being  ap.  brought  to  reooTcr  the  sum  of  242/.  11«.,  being  the  amount 

tCTwt*°wdVa "  ^^  principal  and  interest  due  upon  the  promissory  note  set 

sovereign,  and  out  in  the  first  count  of  the  declaration.     For  the  purpose 

said  he  owed 

the  money,  but  of  taking  the  case  out  of  the  Statute  of  Limitations,  the 
Xu—Htid!^^    plaintiff  called  a  witness  of  the  name  of  Holiday,  who  stated 

*^Mtiorfor*the  **^*'  "^^  ^^  ^^^  ^^  •^™®*  ^^^^*  ^^  accompanied  the 
jury  to  say        plaintiff  to  the  defendant's  house.     The  defendant  asked  the 

intended  to  plaintiff  what  had  brought  her  there.  She  said  she  wanted 
ormerery  n^e  ^"^^  interest  money.  The  defendant  said,  that  the  plaintiff 
>A  j^t.  ought  to  have  let  him  know ;  a  soyereign  was  all  he  had. 

He  then  gaye  the  plaintiff  a  soyereign.  The  defendant 
said  he  owed  the  money  but  he  would  not  pay  it.  He  also 
said  that  they  had  balanced  in  1841,  and  there  was  then 
£15  due  for  interest  money;  that  he  had  paid  her  £A  in 
April  last,  and  that  £1  made  £5.*' 

On  the  part  of  the  defendant,  it  was  objected  that  the 
aboye  eyidence  was  not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations,  inasmuch  as  the  part  payment  was 
accompanied  with  an  expression  that  the  defendant  did  not 
intend  to  pay  the  residue.  The  Lord  Chief  Baron  told  the 
jury,  that  the  intention  of  the  defendant  was  immaterial, 
and  that  the  mere  fact  of  part  payment  was  of  itself  suffi- 
cient to  take  the  case  out  of  the  statute.     The  jury  haying 
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found  for  the  plaintiff,  leave  was  reserved  for  the  defendant        1847* 
to  move  to  enter  a  nonsuit. 


Lushy  having  obtained  a  rule  nisi  to  enter  a  nonsuit^  or 
for  a  new  trial  on  the  ground  of  misdirection, 

WaUcn  and  Wordswarth  showed  cause  in  Trinity  Term, 
June  12tii. — There  was  sufficient  evidence  to  take  the 
case  out  of  the  Statute  of  Limitations.  The  part  pay- 
ment was  accompanied  by  an  acknowledgment  that  £4  had 
been  paid  in  the  preceding  April.  \_Alder8ony  B. — Bayley 
V.  AshtoH  (a)  and  other  cases  have  established,  that  the 
acknowledgment  of  payment  must  be  in  writing,  signed  by 
the  party,  or  the  &ot  of  payment  must  be  proved.]  It  is 
true,  that,  in  WUKm  v.  Newham  (6),  it  was  held  that  a  verbal 
acknowledgment  of  payment  was  not  sufficient  to  take  tiie 
case  out  of  the  statute ;  but  the  principle  involved  in  that 
decision  is  now  und^  the  consideration  of  the  Exchequer 
Chamber.  Part  payment  operates  as  a  general  acknowledg- 
ment of  the  debt,  and  the  party  saying  that  he  would  pay 
no  more,  does  not  limit  or  qualify  the  act.  In  Tippets 
V.  Heane  (e),  Parke^  B.,  says,  ^*  In  order  to  take  a  case  out  of 
the  Statute  of  Limitations  by  a  part  payment,  it  must 
appear,  in  the  first  place,  that  the  payment  was  made  on 
account  of  a  debt;  secondly,  it  must  appear  that  the 
payment  was  made  on  account  of  the  debt  for  which  the 
action  is  brought.  But  the  case  must  go  further,  for  it  is 
necessary,  in  the  third  place,  to  shew  that  the  payment  was 
made  as  part  payment  of  a  greater  debt,  because  the  princi- 
ple upon  which  a  part  payment  takes  a  case  out  of  the 
statute  is,  that  it  admits  a  greater  debt  to  be  due  at  the 
time  of  the  part  payment.  Unless  it  amounts  to  an 
admission  that  more  is  due,  it  cannot  operate  as  an  admis- 


(a)  12  Adol.  &  E.  493.  {b)  3  Y.  &  J.  521. 

(c)  1  C.  M.  &  R.  252. 


Waikmav 

V. 

Ktitman. 
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1847.        Bion  of  any  still  existing  debt."    In  the  present  case  all 
Wainm AM      *^os®  requisites  have  been  complied  with. 


KrwifAif. 


LiLshi  in  support  of  the  rule. — A  part  payment  will  not 
take  a  case  out  of  the  Statute  of  Limitations,  unless  it  be 
expressly  made  as  part  payment  in  discharge  of  liability  for 
a  larger  amount,  and  with  the  intention  of  admitting  a 
liability  to  pay  the  residue.  Prior  to  the  case  of  A  Court 
y.  Cross  (a),  it  was  supposed  that  the  mere  acknowledgment 
of  a  debt  was  a  waiyer  of  the  statute,  but  that  case  decided 
that  the  acknowledgment  must  be  such  as  to  operate  as  a 
new  promise.  There,  Beat^  C.  J.,  says,  ^'  There  are  many 
cases  from  which  it  may  be  collected,  that  if  there  be  any- 
thing said  at  the  time  of  the  acknowledgment  to  repel  the 
inference  of  a  promise,  the  acknowledgment  will  not  take  a 
case  out  of  the  statute."  It  is  for  the  jury  to  say  quo 
animo  the  party  makes  the  admission.  The  mere  act  of 
part  payment  does  not  of  itself  take  the  case  out  of  the 
statute,  but  the  payment  must  be  made  with  a  view  to 
revive  the  debtor's  liability.  In  the  case  of  Bateman  v. 
Pinder  (i),  the  Court  put  part  payment  on  the  same  footing 
as  an  acknowledgment.  And  where  a  party  revives  a  debt 
by  paying  it  into  Court,  but  at  the  same  time  refuses  to  pay 
interest,  such  payment  of  the  principal  does  not  revive  the 
claim  for  interest:  CoUyer  v.  Willock  (c).  So,  where  some 
items  of  account  are  barred  by  the  statute,  a  part  payment 
by  the  debtor,  without  appropriation  to  such  items,  will  not 
take  them  out  of  the  statute :  MilU  v.  Fowkes  (d)»  Those 
authorities  shew  that  the  part  payment  must  be  made  with 
the  intention  of  creating  a  new  liability  to  pay  the  debt. 
The  acknowledgment  must  be  such  as  would  authorise  the 


(a)  3  Bing.  329.  (c)  4  Bing.  313. 

(b)  3  Q.  B.  574;  2  G.  &  Dav.         (d)  5  Bing.  N.  C. 455 ;  7S<!ott, 
790.  444. 
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jury  to  imply  from  it  a  promise  to  pay,  and  that  question         ^^7- 
should  have  been  left  to  them :  LinseU  v.  Bonsor  (a).  Wainm an 


Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

B0LFE9  B. — In  this  case  the  Lord  Chief  Baron,  in  sub- 
stance, directed  the  jury  that  the  mere  fact  of  part  payment 
was  of  itself  conclusive  to  take  the  case  out  of  the  Statute 
of  Limitations.  We  think  that  direction  was  undoubtedly 
erroneous.  In  order  to  take  the  case  out  of  the  statute, 
the  circumstances  must  be  such  as  to  warrant  the  jury  in 
inferring  a  promise  to  pay.  Here  there  were  circumstances 
from  which  such  a  promise  might  possibly  have  been  in- 
ferred ;  but  we  think  they  ought  to  have  been  laid  before  the 
jury,  and  that  the  mere  fact  of  part  payment  does  not 
necessarily  take  the  case  out  of  the  statute.  It  might  be 
that  the  words  were  spoken  by  the  defendant  in  jest,  and 
without  any  intention  of  refusing  payment,  but  that  is  a 
question  for  the  jury  to  determine.  The  rule  will,  therefore, 
be  absolute  for  a  new  triaL 

Rule  absolute. 


V. 

Kynman. 


(a)  2  Bing.  N.  C.  241 ;  2  Soott,  399. 
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1847. 


Junt  12. 


Harris  v.  Wall, 


AMampsit  by 
indorsee  against 
indoner  of  a 


Assumpsit  by  indorsee  against  acceptor  of  a  bUl  of  ex- 
change^  dated  the  29th  March^  1845,  for  payment  of  £500 

^h^(»ii^for  ^^°®  months  after  date.     There  were  also  counts  for  money 

money  lent,  &c.  lent,  interest,  &c. 

Fleai  infancy. 

Replication,  The  defendant  pleaded  (with  other  pleas)  that  at  the  lime 
^'r  tf^';  of  the  making  of  the  promises  in  the  deckration  mentioned, 
morendamTn'  ^®  *^®  defendant  was  an  infant  within  the  age  of  twenty- 
writing,  signed  one  years,  to  wit,  of  the  age  of  twenty  years.  Verification, 
and  confirmed  Replication.    That  the  defendant,  before  the  commence- 

the  contracts 
and  promises, 
Issne  thereon. 
The  defendant, 

after  he  became  his  age  of  twenty-one  years,  and  before  the  commencement 

^^'         ~  of  this  suit,  to  wit^  on  &c,  by  a  certain  memorandum  in 


ment  of  the  suit,  to  wit,  on  &c.,  attained  his  full  age  of  twenty- 
one  years,  and  that  the  defendant  after  he  had  so  attained 


writing,  then  made  and  signed  by  him,  ratified  and  con- 
firmed the  said  contracts  and  promises  in  the  declaration 
mentioned,  and  then  promised  the  plaintiff  to  pay  him  the 
said  several  monies  in  the  declaration  mentioned.  Veri- 
fication. 

The  rejoinder  trayersed  the  replication  in  terms,  upon 
which  issue  was  joined. 

The  cause  was  tried  before  Patteson^  J.,  at  the  Warwick 
summer  assizes,  1846,  when  a  verdict  was  found  for  the 


to  the  plaintiff 
the  following 
letters :— "  I 
shoald  feel 
particularly 
obliged  if  yon 
woald  arrange 
to  keep  the  bills 
back  for  a  little 
time,  as  my 
late  brother's 
executors  have 
lost  their  mo- 
ther and  only 
sister  lately, 
and  which  pre- 
vents them 
from  settling 

with  you.  The  money  will  be  shortly  paid,  say  £2000.''-~'<  The  bills  drawn  out  by  Mr.  B. 
and  me,  and  my  acceptances,  one  for  ;el500  and  the  other  for  j^500,  due  on  the  1st  January 
last,  will  most  likely  be  settled  shortly,  and  would  have  been  setUed  before,  had  not  a  sudden 
accident  occurred,  which  prevented  their  being  paid." — **  I  beg  to  inform  you  that  I  have  this 
day  forwarded  your  letter  to  Messrs.  H.  I  cannot  tell  you  about  what  time  they  will  be  settled, 
as  I  have  not  the  money  myself,  and,  as  I  have  told  you  before,  I  have  left  it  entirely  in  their 
hands." — '*  I  received  your  letter  yesterday,  and  am  sorry  to  find  that  you  are  not  contented 
witii  the  letter  I  gave  you  when  you  were  at  my  house,  some  short  time  ago.  I  have  heard 
from  the  Messrs.  H.  yesterday,  and  they  said  they  had  written  to  their  agent  in  Dublin,  to 
arrange  the  whole  thing.  I  therefore  beg  that  you  will  immediately  see  and  inform  Mr.  L., 
who  I  have  heard  from  this  day,  of  it.  It  is  not  a  bit  of  use  writing  these  sort  of  letters,  as 
payment  will  not  be  made  any  the  sooner  for  them.  What  I  tell  you  is  perfectly  correct,  and 
the  matter  wiU  be  settled  shortly :" — HM^  that  the  letters  were  \  ratification  of  the  defendant's 
promise  made  during  infancy. 

Any  written  instrument  signed  by  the  party,  which  in  the  case  of  adults  would  have  amounted 
to  the  adoption  of  the  act  of  a  party  acting  as  agent,  will,  in  the  case  of  an  infant  who  his  attained 
his  majority,  amount  to  a  ratification. 
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pluntiff^  subject  to  the  opinion  of  the  Court  on  the  fol-      ^^7^ 
lowing  cafle: — 

The  plaintiff  is  a  jeweller  residing  at  Dublin,  and  the  de- 
fendant was,  when  the  transaction  hereinafter  mentioned 
took  place,  an  officer  in  Her  Majesty's  16th  regiment  of  foot. 

The  bill  of  exchange  in  the  first  count  mentioned  was 
drawn,  accepted,  and  indorsed,  as  is  allied  in  that  count ; 
and  at  that  time,  viz.  29th  March,  1845,  the  defendant 
was  an  infant  under  the  age  of  twenty-one  years,  that  is  to 
say,  of  the  age  of  twenty  years*  The  defendant  became  of 
fall  age  on  the  10th  of  December,  1845,  before  the  bill  be- 
came due.  The  defendant  afler  he  became  of  age  wrote  to 
the  plaintiff  the  following  letter,  which,  though  mentioned 
to  bear  date  January  2nd,  1845,  was  in  reality  on  the 
%ane  day  of  the  month  in  1846. 

"  Cross  House,  Powick,  near  Worcester, 
"Mr.  Harris,  "January  2nd,  1845. 

"I  should  feel  particularly  obliged,  if  you  would  arrange 
to  keep  the  bills  back  for  a  little  time,  as  my  late  brother's 
executors  have  lost  their  mother  and  only  sister  lately,  and 
which  prevents  them  from  settling  with  you.  The  money 
will  be  shortly  paid,  say  £2000.  I  have  heard  from  Mr. 
Bamett  this  morning,  and  he  teUs  me  a  Mr.  Green  has 
written  to  him  for  the  money.  Please  arrange  with  him, 
and  write  to  me  by  return." 

The  executors  of  the  defendant's  brother  referred  to  in  the 
foregoing  letter  were  the  Messrs.  Hall  mentioned  in  the  letter 
of  the  defendant  hereinafter  set  out,  dated  19th  of  January, 
1846.  The  defendant's  brother  had  died  in  February, 
1845,  and  had  left  the  defendant  a  considerable  fortune, 
more  than  ample  for  the  payment  of  £2000. 

When  the  biUs  became  due  they  were  dishonoured,  and 
the  defendant  shortly  afler  wrote  to  the  plidntiff  the  fol-^ 
lowing  letter : — 
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1847.^  "Powick,  Worcestershire, 

**  6th  Jan.,  1845. 
'^  The  bills  drawn  out  by  Mr.  M^Bamett  and  me,  and 
mj  acceptances,  one  for  £1500  and  the  other  for  £500,  due 
on  the  Ist  of  January  last,  will  most  likely  be  settled 
shortly,  and  would  have  been  settled  before  had  not  a  sud- 
den accident  occurred  which  prevented  their  being  paid." 

In  reply  is  a  further  application  from  the  plaintiff  for 
payment  of  the  bills ;  the  defendant  also,  after  he  became 
of  age,  wrote  and  sent  to  the  plaintiff  the  following  letter, 
also  mis-dated  as  above. 

"  Cross  House,  Powick,  Worcestershire, 
"  19th  Jan.,  1845. 
Sir, — I  beg  to  inform  you  that  I  have  this  day  forwarded 
your  letter  to  Messrs.  Hall,  and  also  the  letters  from 
Messrs.  Green  &  M'Barnett.  I  cannot  exactly  tell  you  about 
what  time  they  will  be  settled,  as  I  have  not  the  money 
myself,  and  as  I  have  told  you  before  I  have  led  it  entirely 
in  their  hands  — Yours  truly, 

"G.  A.  E.  Wall." 

The  defendant,  after  he  became  of  age,  wrote  and  sent  to 
the  plaintiff  the  following  reply  to  a  letter  written  to  him 
by  plaintiff,  also  mis-dated : — 

**  Cross  House,  Powick,  Worcester, 
«  25th  Jan.,  1845.  , 
"  Sir, — I  received  your  letter  of  yesterday,  and  am  sorry 
to  find  that  you  are  not  contented  with  the  letter  I  gave 
you  when  you  were  at  my  house  some  short  time  aga 
I  have  heard  from  the  Messrs.  Hall  yesterday,  and  they  said 
they  had  written  to  their  agents  in  Dublin  to  arrange  the 
whole  thing ;  I  therefore  beg  you  will  immediately  see  and 
inform  Mr.  Lazarus,  who  I  heard  from  this  day,  of  it.     It 
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18  not  a  bit  of  use  writing  these  sort  of  letters,  as  payment 
will  not  be  made  any  the  sooner  for  them.  What  I  tell  you 
is  perfectly  correct,  and  the  matter  will  be  settled  shortly." 

"Truly, 

«G.  A.  E.  Wall." 

It  is  agreed  that  the  pleadings  in  this  action  shall  be 
considered  and  referred  to  as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  above  letters  of  the  defendant,  dated  respectively  the 
2nd,  6th,  19th,  and  25th  of  January,  1846,  taken  together, 
amount  in  point  of  law  to  a  sufficient  promise  or  ratifica- 
tion^  after  full  age,  of  his  contract,  so  as  to  establish  plain- 
tiff's replication  to  defendant's  plea  of  infancy. 

If  the  Court  should  be  of  that  opinion,  then  a  verdict 
shall  be  entered  for  the  plaintiff  on  all  the  issues  for  £500, 
with  interest  and  costs  of  suit ;  but  if  the  Court  shall  be 
of  a  contrary  opinion,  then  that  a  nonsuit  shall  be  entered. 

The  case  was  argued,  in  last  Easter  Term,  (May  3rd), 
by  Macaulay,  for  the  plaintiff. — The  letters  amount  to  a 
ratification  of  the  promise.  The  first  letter  contains  a 
recognition  of  the  existence  of  the  debt,  accompanied  with 
a  distinct  promise  that  the  monies  shall  be  shortly  paid. 
The  case  resembles  Hartley  v.  Wharton  (a),  where  the 
plaintiff  produced  the  following  paper  signed  by  the  de- 
fendant: '*!  am  sorry  to  give  you  so  much  trouble  in 
calling,  but  I  am  not  prepared  for  you,  but  will  without 
neglect  remit  you  in  a  short  time," — and  that  was  held  a 
sufficient  ratification.  [Parke,  B. — Does  not  the  letter 
import  that  the  defendant  jvould  pay  the  debt,  if  he  got 
the  two  thousand  pounds  ?]  In  Hunt  v.  Massey  (&),  the 
defendant  addressed  the  following  letter  to  his  guardian: — 
^'I  request  you  to  pay  Mr.  Hunt  £101  at  your  earliest 

(a)  11  Adol.  &  £.  934.  (b)  5  B.  &  Adol.  902. 
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convenience  after  the  date  of  this  letter,  from  the  money 
left  me  by  my  grandfather,  B.  AndrewB,  Esq.,  for  which 
I  have  given  my  bill," — and  the  Court  held  that  amounted 
to  a  ratification  of  the  original  promise  to  pay  according  to 
the  tenor  and  efFect  of  the  bill  of  exchange,  and  might  be 
declared  on  accordingly.  The  case  of  Lobb  v.  Stanky  (a) 
arose  upon  the  6  Geo.  4,  c  16,  s.  131,  which  has  received 
the  same  construction  as  the  9  Geo.  4,  c.  14,  s.  5 ;  there  the 
defendant  wrote  as  follows: — "  Mr.  Stanley  begs  to  inform 
Messrs.  Lobb  &  Co.  that  he  will  take  an  early  opportunity 
of  settling  their  account,  but  Mr.  Stanley  objects  to  give 
his  bill," — and  that  was  held  a  sufficient  promise  in  writing 
by  the  bankrupt  to  pay  the  debt.  If  the  letters  be  read 
together,  they  amount  to  an  absolute  unconditional  promise 
to  pay. 

Waddingtony  for  the  defendant. — There  is  no  ratification 
or  promise  by  the  defendant.  The  plaintiff  was  bound  to 
prove  a  promise  correspondmg  with  that  alleged  in  the  de- 
claration, viz.  to  pay  the  bill  according  to  its  tenor  and  effect, 
and  to  pay  the  other  monies  on  request.  It  is  true  that  in 
WiUiams  v.  Moor  {b)  it  was  decided,  that  an  account  stated 
by  an  infant  might  be  ratified  by  him  after  he  became  of 
age,  but  that  proceeded  on  the  ground  that  the  ratification 
created  a  new  contract.  A  mere  acknowledgment  after 
full  age  of  a  debt  contracted  during  infancy  does  not 
amount  to  a  promise  or  ratification.  In  the  case  of  Cohen  v. 
Armstronff{c)y  the  replication  to  a  plea  of  in&ncy  omitted  to 
allege  that  the  defendant  ratified  and  confirmed  the  promise 
after  he  became  of  age ;  and  Lord  Ellenborough  says,  ^*  This 
form  of  replication,  that  the  defendant  ratified  and  confirmed 
the  promise,  is  not  according  to  the  old  form.  I  remember 
it  used  to  be,  formerly,  that  he  promised  after  he  became 
of  age ;  and  strictly  speaking  that  is  the  more  correct  form, 

(a)  5  a  B.  674.         (h)  11  M.  &  W.  266.         (c)  1  M.  &  Scl.  724. 
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for  no  peraon  ever  ratifies  in  words  his  former  promise,  but 
he  makes  a  new  promise.  To  say  that  he  ratified,  is  an 
artificial  inference  fix>m  the  fiict;  it  is  not  a  ratification 
unless  done  animo  ratificandi :  whereas,  it  is  in  general  only 
a  new  promise  to  pay.  I  think,  however,  this  replication 
may  be  supported.  Batification  and  confirmation  mean 
something  more  than  merely  repeating  the  promise,  and 
the  jury  have  found  that  the  defendant  has  ratified." 
[Parke,  B. — ^The  9  Gbo.  4,  c  14,  s.  5,  appears  to  distin- 
guish between  *' ratification"  and  ''promise."]  In  Hunt 
V.  Massey  (a),  Liitiedak,  J.,  says,  ''  The  case  might  be  dif- 
ferent, if  the  defendant  had  become  of  age,  and  written  the 
letter  after  the  bill  had  become  due,  then,  perhaps,  he  could 
not  be  said  to  have  promised  to  pay  according  to  the  tenor 
and  effect  of  the  bill  of  exchange."  The  first  letter  amounts 
only  to  an  acknowledgment  that  some  money  was  due 
which  the  plaintiff  would  shortly  get  out  of  a  particular 
fund.  In  Hartley  v.  Wharton  (b)  thero  was  a  distinct  pro- 
mise by  the  defendant,  that  he  himself  would  romit  the 
money.  So  also  in  Lobb  v.  Stanley  (c).  Cases  have  arisen 
upon  the  Statute  of  Limitations,  in  which  language  similar 
to  the  present  has  been  held  insuflicient  to  rovive  the  debt. 
In  Tanner  v.  Smart  (d)  the  plaintiff  proved  the  following 
admowledgment  by  the  defendant: — ''  I  cannot  pay  the  debt 
at  present,  but  I  will  pay  it  as  soon  as  I  can," — and  that 
was  held  not  sufficient  to  entitle  the  plaintiff  to  a  verdict,  no 
proof  being  given  of  the  defendant's  abiHty  to  pay.  In 
Whippy  V.  Hillary  (e),  the  defendant  wrote  to  the  plaintiff 
as  follows : — "  I  have  hitherto  deferred  writing  to  you  re- 
garding your  demand  upon  me  in  consequence  of  some 
family  arrangements,  through  which  I  shall  be  enabled  to  dis- 
charge your  account,  and  which  wero  in  progress,  not  having 
been  completed.     I  have  now  the  satisfaction  to  inform 


(a)  6  B.  &  Adol.  902.  (d)  6  B.  &  C.  603. 

(b)  II  Adol.  &  £.  934.  (e)  3  B.  &  Adol.  399. 
{€)  6  Q.  B.  674. 
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1847.  jouy  that  an  appointment  of  sufficient  funds  has  been  made 
for  this  purpose^  of  which  H.  Y.,  Esq.,  is  one  of  the  trua- 
tees,  to  which  I  have  given  in  a  statement  of  your  account 
amounting  to  98/.  Ss,  It  will,  however,  be  unavoidable 
that  some  time  must  elapse  before  the  trustees  can  be  in 
cash  to  make  these  payments,  but  I  have  Mr.  Y.'s  authority 
to  refer  you  to  him  for  any  further  information  you  may 
deem  requisite  on  this  subject ;" — and  that  was  held  insuf- 
ficient, on  the  ground,  that  by  the  6  Geo.  4,  c  14,  s.  1,  the 
acknowledgment  in  writing  to  bar  the  statute  must  be 
signed  by  the  party  chargeable  thereby,  and  such  letter 
did  not  charge  the  defendant.  Those  cases  are  stronger 
than  the  present,  for  this  letter  merely  refers  to  the  ex- 
ecutors of  the  defendant's  brother  as  persons  who  would 
shortly  pay  the  money.  The  same  principle  is  applicable 
to  both  cases,  and  in  each  there  must  be  either  a  distinct 
promise  to  pay,  or  an  acknowledgment  from  which  a  pro- 
mise  is  to  be  inferred:  MorreU  v.  Frith (a)y  Cripps  v. 
Davisip).  The  case  of  Bird  v.  Gammon  (c)  must  be  con- 
sidered as  overruled  by  Hart  v.  Prenderga$t  (d).  There 
Parke,  B.,  says,  '^  There  is  no  doubt  of  the  prindple  of  law 
applicable  to  these  cases,  since  the  decision  in  Tanner  v. 
Smart,  namely,  that  the  plaintiff  must  either  shew  an  un- 
qualified acknowledgment  of  the  debt,  or,  if  he  shew  a 
promise  to  pay  coupled  with  a  condition,  he  must  shew 
performance  of  the  condition,  so  as  in  either  case  to  fit 
the  promise  laid  in  the  declaration,  which  is  a  promise  to 
pay  on  request"  These  letters  contain  an  acknowledg- 
ment of  a  debt,  but  nothing  from  which  it  can  be  inferred 
that  the  defendant  intended  to  charge  himself  with  the  pay- 
ment.    Routledge  v.  Ramsay  {e)  is  also  in  point. 

Macaulay  replied. 

Cur.  adv.  vult 

(a)  3  M.  &  W.  402.  {d)  14  M.  &  W.  741. 

{h)  12  M.  &  W.  169.  («)  8  Adol.  &  E.  221. 

(c)  3  Bing.  N.  C.  883;  5  Scott,  213. 
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The  judgment  of  the  Court  was  now  delivered  by 

BoLFE^  B. — The  question  to  be  decided  in  this  special 
case,  which  was  argued  last  term^  is,  whether  certain  letters 
written  by  the  defendant,  after  he  had  attained  his  age  of 
twenty-one  years^  amounted  to  a  ratification  of  his  liabiUty 
on  a  bill  of  exchange  for  £500,  which  he  had  accepted 
during  his  minority. 

The  defendant  attained  his  majority  on  the  10th  of 
December,  1845.  Under  the  will  of  his  late  brother,  he 
was  entitled  to  more  than  £2000,  then  in  the  hands  of 
Messrs*  Hall,  his  brother's  executors.  The  bill  in  question, 
whidi  had  been  accepted  by  the  defendant  during  his 
minority,  became  due  on  the  1st  of  January,  1846,  and 
the  letters  which  he  wrote  are  as  follows :  [His  Lordship 
read  the  letters.] 

The  question  is,  whether  from  all  or  any  of  these  letters 
the  Court  can  say  that  the  defendant  ratified  the  promise 
made  during  his  in&ncy  to  pay  the  £500  bilL  There  is  some 
difficulty  in  cases  like  the  present  in  understanding  clearly 
what  is  meant  by  a  ratification.  It  is  generally,  as  was 
remarked  by  Lord  EUenborough  in  Cohen  v.  Armstrong  (a), 
more  correct  to  say  that  the  infant  made  a  new  promise 
after  he  came  of  age.  ^^  To  say  that  he  ratified  it,  is  an 
artificial  inference  fix>m  the  fact;  it  is  not  a  ratification 
unless  done  animo  ratificandi:  whereas  it  is  in  general 
only  a  new  promise  to  pay."  But  whatever  difficulty  may 
exist,  the  law  clearly  recognises  ratification  as  something 
distinct  from  a  new  promise.  Lideed,  Lord  TenterderCs 
act,  9  Geo.  4,  c.  14,  s.  5,  which  was  cited  in  the  argu-> 
ment  before  us,  expressly  makes  a  distinction  between  a 
new  promise  and  the  ratification,  after  majority,  of  the  old 
promise  made  during  infancy,  in  both  cases  requiring  a 
written  instrument  signed  by  the  party.  The  first  step, 
therefore,  to  take  towards  a  decision  of  this  case  is,  to  un- 

(a)  1  M.  &  Sel.  724. 
VOL.  L  K  EXCH. 
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1847.        derstand  clearly  what  is  meant  by  a  ratification,  as  distin- 
guished from  a  new  promise.     We  are  of  opinion,  (apart 
from  Lord  Tenterden^s  act),  that  any  act  or  declaration 
wluoh  recognises  the  existence  of  the  promise  as  binding 
is  a  ratification  of  it,  as^  in  the  case  of  agency,  anything 
which  recognises  as  binding  an  act  done  by  an  agent,  or 
by  a  party  who  has  acted  as  agent,  is  an  adoption  of  it» 
Any  written  infltrument  signed  by  the  p«ty,  which  in  the 
case  of  adolts  would  have  amounted  to  the  adoption  of  the 
act  of  a  party  acting  as  agent,  will  in  the  case  of  an  infant 
who  has  attained  his  minority  amount  to  a  ratification. 
Applying  this  test  to  the  case  now  before  us,  we  think 
it  clear  that  there  has  been  a  ratification.     There  cannot, 
we  think,  be  a  doubt  but  that  if  the  bUl  in  question,  instead 
of  haying  been  accepted  by  an  in&nt,  had  been  accepted 
by  A.  B.  on  behalf  of  the  defendant,  being  an  adult,  die 
letters  in  question  would  have  amounted  to  an  adoption 
of  the  agency  of  A.  B.,  and  that  the  defendant  would  haye 
been  liable ;  and  he  must  on  the  same  grounds  be  Iktble  in 
the  present  case.     He,  in  truth,  treats  his  own  act  during 
infimcy  as  haying  been  done  on  behalf  of  himself  after  his 
majority.    Our  decunon  is  thus  conformable  to  that  of  the 
Court  of  Queen's  Bench,  in  Hartley  y.  Wharton  (a),  wher^ 
however,  the  letter  of  ratification  was  certainly  stronger 
than  the  letters  now  before  us.     We  should  have  had 
great  difficulty  in  holding  that  the  letters  of  the  present 
defendant  were  such  as  to  amount  to  another  promise ;  but 
according  to  the  meaning  we  have  attributed  to  the  word 
ratification,  we  think  that  the  plaintiff  has  made  out  his 
ratification,  and  therefore  is  entitied  to  our  judgments 

Judgment  for  the  plainti£ 

(a)  11  Adol.  &  E.  d34. 
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Clark  v.  Newsam  and  Edwards.  jf^^  25. 

J  RESPASS  for  assanlting  the  plaintiff^  and  giving  him  A  scrip  certifi- 

into  the  costodj  of  a  police  constable^  and  compelling  him  ^^j  ^mpany 

to  go  to  a  police  station,  and  there  imprisoning  him,  and  ^unJabVrc^' 

then  compiling  him  to  go  in  custody  to  a  police  office,  &c.  ocipt,"  nor  an 

Pfeas—FiTBt,  not  gdlly.     Secondly,  that  before  and  at  or^J?r 

the  time  of  the  oommisson  of  the  said  alleged  trespasses,  the  ^caning  of  the 

defendant  Edwards  was  clerk  to  one  J.  W.  Robins,  a  share-  Ji.,?®?-  ^  ^} 

Will.  4,  c.  66, 

broker,  and  the  defendant  Newsam  was  then  also  employed  s.  lO;  therefore 

in  the  business  of  J.  W.  Robins;  that  shortly  before  the  snch^docwaieiit 

commission  of  the  said  alleged  trespasses,  one  E.  Richards  "ut  a^mWc^^' 

wa0  indebted  to  J.  W.  Robins  in  a  certmn  sum,  to  wit,  meaner  only. 

Where  two 

53L  I4s.  M.y  for  and  as  the  balance  of  the  prices  of  certain  persons  are 
shores  and  securities  respectively  bought  and  sold  for  the  fXe  fmprison**/ 
sud  K  Richards  by  the  said  J.  W.  Robins,  as  such  share-  ™^"*»  ?°«  ^{  ^ 

•f  ^  whom  has  acted 

broker,  and  finr  commisfidon  there£>r  due  to  him.     That  on  from  improper 

the  22nd  of  April,  1846,  and  before  the  committing  of  the  damages  oogbt 

grieTmnoes,  &c.,  the  said  E.  Richards  came  to  the  counting-  ^^^  ^tTre. 

house  of  the  said  J.  W.  Robins,  and  delivered  to  the  said  fercnce  to  the 

act  and  motives 

Edwaids  a  certain  paper  or  document,  purporting  to  be  and  ^the  m^^ 
to  represent  a  scrip  certificate  of  "fifty  shares  of  and  in  a  SosUnnocent 
certain  provisionally  registered  railway  company,  to  wit,  the  P^^y*  bnt  the 
BuckinghamBhire  Railway  and  Oxford  and  Bletchley  June-  of  damsge  is 
tion,  and  purporting  to  be  on  accatjBnttAk  receipt  for  money,  to  jury  which  the 
wit,  for  the  sum  of  2£  2s.  per  share  on  the  said  shares,  paid  Sig^ilcd^^from 
to  the  aaid  company  by  the  holder  of  the  said  scrip  certifidate,  ^^^  joint  &ct  of 
as  a  deposit  on  the  said  shares,  and  purporting  to  be  signed  in 
that  behalf  by  the  secretary  of  the  said  company,  by  order 
of  the  provisional  committee  of  management  of  the  com- 
pmy.    And  the  said  E.   Richards   then    requested  the 
defendant  Edwards,  as  clerk  to  the  sidd  Robins,  to  sell  the 
said  scrip  certificate,  and  retain  the  amount  of  the  said 
balance  out  of  the  proceeds  thereof,  which  the  defendant 
Edwards  accordingly  did.    That  shortly  afterwards,  to  wit, 

K  2 
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1847*  on  &C.,  the  said  E.  Richards  agun  called  at  the  said  count- 
ing-house or  office  of  the  said  J.  W.  Kobins^  accompanied 
by  the  plaintiff^  whom  he  then  announced  and  introduced 
to  one  J.  Barber,  a  clerk  of  the  said  J.  W.  Bobins,  as  his 
friend  Mr.  Clark,  and  the  said  E.  Richards  then  stated  to 
the  siud  J.  Barber,  in  the  presence  and  hearing  of  the  plain- 
tiff, that  his  friend  Mr.  Clark  had  some  Buckinghamshire 
shares  to  sell,  and  that  the  plaintiff  and  the  said  E.  Rich- 
ards wished  the  defendant  Edwards  to  sell  them  for  the 
plaintiff;  but  that  the  plaintiff  was  a  friend  of  him  the  said 
E.  Richards,  and  that  the  said  E.  Richards  therefore  re- 
quested the  defendant  to  charge  only  half  commission,  and 
that  he  the  said  E.  Richards  was  desirous  by  this  means  of 
making  some  compensation  in  respect  of  the  former  transac- 
tion, (meaning  the  delay  of  payment  of  the  balance  aforesaid). 
That  the  plaintiff  shortly  afterwards  returned  to  the  office 
of  the  said  J.  W.  Robins,  and  delivered  to  the  defendant 
Edwards,  for  sale,  a  certain  other  paper  or  document  purport- 
ing to  be  a  scrip  certificate  of  fifty  other  shares  of  and  in  the 
said  company,  and  purporting  also  to  be  an  accountable  receipt 
for  money,  to  wit,  for  the  sum  of  2L  28,  per  share  on  the 
s^d  last-mentioned  shares,  paid  to  the  said  company  by  the 
holder  of  the  last-mentioned  scrip  certificate,  as  a  deposit  on 
the  said  last-mentioned  shares,  and  purporting  to  be  signed 
in  that  behalf  by  the  secretary  of  the  said  company,  to  wit, 
one  W.  Harding,  by  order  of  the  provisional  committee  of 
management  of  the  said  company;  and  the  defendant 
Edwards  sold  and  disposed  of  the  same  forthwith,  and  paid 
the  proceeds  to  the  plaintiff  upon  the  same  day,  (that  is  to  say) 
by  cheque  drawn  upon  and  directed  to  certain  bankers  in 
London,  to  wit,  Messrs.  61yn  &  Co.,  and  then  delivered  to 
the  plaintiff.  That  afterwards,  and  before  the  committing  &a, 
it  was  widely  and  notoriously  reported  in  the  City  of  Lon- 
don, and  particularly  in  and  about  the  Stock  Exchange,  and 
divers  other  places,  then  daily  frequented  by  the  plaintiff 
and  the  defendants,  and  the  defendants  were  then  credibly 
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informed  and  believed,  and  the  fact  was  so,  that  ^vers 
large  quantities  of  papers  and  documents  feloniously  forged 
bj  divers  persons  unknown,  and  purporting  to  be  scrip  cer- 
tificates of  divers  large  quantities  of  shares  of  and  in  the 
said  company,  of  the  like  purport  and  effect  as  the  scrip 
certificates  herein  aforesaid,  and  purporting  to  be  eigned  in 
like  maimer,  were  or  had  been,  by  divers  persons  unknown, 
iraudulentiy  and  feloniously  circulated  and  disposed  of  to 
divers  persons  in  and  about  London  and  elsewhere ;  and  in 
particular  the  defendants  were  informed  and  believed,  and 
the  fact  was  and  is,  that  the  two  several  papers  or  documents 
before  mentioned,  purporting  to  be  scrip  certificates  of 
fifly  and  fifty  shares  respectively  of  and  in  the  said  railway 
company,  were  and  had  been  fehniaushf  forged  by  certain 
persons  unknown.  That  afler  the  defendants  had  so  learned 
and  ascertained  that  the  said  two  papers  or  documents  were 
such  false,  forged,  and  fraudulent  documents  as  aforesaid, 
and  before  the  committing  &c.,  to  wit,  on  &c,  the  said  pa- 
per or  document  purporting  to  be  scrip  certificates  of  fifty 
shares  in  the  said  ndlway  company,  so  sold  by  the  defend- 
ant Edwards,  for  and  on  behalf  of  the  plaintiff,  was  returned 
by  the  buyer  thereof,  to  wit,  J.  S.,  to  the  defendant  Edwards 
as  a  forged  instrument;  and  the  said  J.  S.  then  claimed  to  be 
repaid  and  reimbursed  by  the  defendant  Edwards  in  respect 
thereof^  and  the  defendant  Edwards  then  repaid  to  the  said 
buyer  the  price  of  the  same,  together  with  a  large  quantity 
of  money,  to  wit,  1£70,  for  tiie  difference  in  the  market  price 
of  such  scrip  certificates  of  and  in  the  said  company,  upon  that 
day,  and  upon  the  day  of  the  said  sale  of  the  said  pretended 
scrip  certificates  for  the  plaintiff;  all  which  said  premises 
were  respectively  well  known  to  the  defendant  Newsam,  as 
well  as  to  the  defendant  Edwards;  and  thereupon  the 
defendants  sent  for  the  plaintiff,  and  the  plaintiff  then  came 
to  the  said  counting-house  of  the  said  J.  W.  Robins,  and 
was  by  the  defendants  then  charged  with  having  delivered 
a  forged  scrip  certificate  to  them  for  sale,  [the  plea  here  set 
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out  the  conversatioii  which  then  took  phice.]  Wherefore 
the  defendant,  having  good  and  probable  cause  of  suspicion, 
and  vehemently  and  sincerely  suspecting  and  believing  the 
plaintiff  to  have  been  guilty  of  an  offence  punishable  by  law, 
to  wit,  the  offence  of  uttering  and  disposing  of  the  said 
paper  or  document  purporting  to  be  a  scrip  certificate  of 
fifty  shares  in  the  said  railway  company  so  sold  for  and  on 
behalf  of  the  phuntiff  as  aforesaid,  knowing  the  same  to  be 
forged,  with  intent  to  defraud  certain  persons,  to  wit»  the 
persons  associated  together  in  the  said  provisionally  regis- 
tered railway  company,  gave  the  plaintiff  in  charge  to  one 
B.  C,  then  being  a  police  constable  in  and  for  the  city  of 
London,  and  then  requested  the  said  police  constable  to 
take  the  plaintiff  into  custody,  and  to  carry  and  convey  him 
before  some  of  the  justices  assigned  to  keep  the  peace  of 
our  lady  the  Queen,  within  and  for  the  city  of  London^  &c 
quas  sunt  eadem,  &c. — ^Verification. 

Replication,  de  injuria. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London 
Sittings  after  Michaelmas  Term,  1846,  it  appeared  that  the 
plaintiff  was  a  dealer  in  railway  shares  at  the  HaU  of  Com* 
merce  in  Threadneedle^treet,  and  the  defendant  Edwards 
was  the  clerk  of  Bobins,  a  stockbroker.  Ll  the  month  of 
April,  1846,  one  £.  Kichards,  who  was  an  acquaintance  of 
Edwards,  came  to  ihe  counting-house  of  Bobins,  accompanied 
by  the  plaintiff.  Kichards  inquired  for  the  defendant  Ed- 
wards, and  he  not  being  within^  another  derk  named  Barber 
came,  to  whom  Bichards  introduced  the  plaintiff  as  his  friend 
Mr.  Clark,  and  stated  that  he  had  some  Buckinghamshire 
scrip  to  sell,  and  that  he  wished  Edwards  to  sell  it.  Bichards 
added,  that  as  Clark  was  a  friend  of  his,  he  should  request 
Edwards  to  charge  only  half  commission.  Bichards  and  the 
plaintiff  then  left,  and  in  the  course  of  the  same  day  the  plain- 
tiff returned  alone,  and  saw  Edwards,  who  undertook  to 
sell  the  scrip.  The  plaintiff  then  ddivered  to  Edwards  the 
following  document,  purporting  to  be  a  scrip  certificate  of 
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fifty  shares  in  ''The  BuckbghamBhire  Bail  way,  and  Oxford         1847. 
and  Bletdhley  Junction  Bailway."  Clauk 


"  1845. 

'*  Scrip. 
''  Buekinghamshire  Bailway,  and  Oxford  and  Bletchley 

Junction. 
**  Provisionally  Begistered. 
''  Capital  £2,250,000,  in  shares  of  £20  each. 
Deposit,  2L  28.  per  share. 


(C 


Na  101,801  to  101,850.     The  holder  of  this  voucher 


is  entitled  to  fifty  shares  in  the  above  undertaking,  he 
having  signed  the  subscribers'  agreement  and  parliamentary 
contract,  paid  the  deposit  as  above,  and  agreed  to  pay  aU 
calls  in  respect  of  the  said  shares. 
"  By  order  of  the  Provisional  Committee  of  Management. 

"  W.  Habdino,  Secretary." 

Edwards  accordingly  sold  the  scrip,  and  after  deducting 
half  the  usual  commission,  paid  to  the  plaintiff  the  {Mt)ceeds 
of  the  sale  by  a  check  upon  Messrs.  Glynn  &  Co.  It  was 
afterwards  found  that  the  scrip  was  forged,  and  Edwards 
was  compelled  to  refund  the  amount  for  whkh  it  was  sold, 
and  also  to  pay  the  difference  in  the  market  price  of  the 
genuine  scrip,  the  same  having  risen  in  value,  i^ortly 
before  this  transaction  Edwards  had  sold  for  Bichards  other 
scrip  in  the  same  railway,  which  also  proved  to  be  forged. 
Hie  plaintiff  was  in  consequence  sent  for  by  Edwards,  and 
on  his  arrival  at  Bobins's  counting-^use  a  conversation  took 
place  between  the  plaintiff  and  Edwards  on  the  subject  of 
these  scrip  certificates,  and  the  plaintiff  was  asked  to  refund 
the  money,  which  he  stated  his  inability  to  do,  and  an 
agreement  was  drawn  up  by  which  he  was  to  pay  £10 
down,  deposit  other  shares  as  a  security,  and  pay  the 
residue  within  a  certain  time.     The  defendant  Newsam 


Nbwsam. 
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then  came  into  the  counting-house,  and  upon  hearing  what 
had  taken  place,  said  that  it  was  a  matter  which  ought  not 
to  be  compromised,  and  that  a  police  officer  should  be  sent 
for;  a  police  officer  was  then  called  in,  and  the  plaintiff  was 
taken  to  the  station  house  on  a  chaige  of  feloniously 
uttering  forged  scrip.  He  was  accompanied  by  both  the 
defendants.  At  the  station  house  the  defendant  Newsam 
refused  to  sign  the  charge-sheet,  and  it  was  signed  by 
Edwards  alone.  From  the  station  house  the  plaintiff  was 
taken  to  Guildhall  upon  the  same  charge,  and  after  exami- 
nation remanded.  He  was  subsequently  brought  up  for 
re-examination  at  the  Mansion  House,  when  the  magis- 
trates thought  that  there  was  not  sufficient  evidence  to 
warrant  his  detention,  and  he  was  discharged. 

On  the  part  of  the  plaintiff,  it  was  objected  tiiat  the  plea 
was  not  proved,  since  a  scrip  certificate  in  a  nulway  company 
was  not  an  *'  accountable  receipt "  within  the  meaning  of  the 
1 1  Geo.  4  &  1  WilL  4,  c  66,  s.  10.  The  defendant's  counsel 
applied  to  amend  the  plea  by  substituting  the  words 
'^  acquittance  or  receipt '*  The  learned  Judge  allowed  the 
amendment,  at  the  same  time  intimating  his  opinion  that 
the  document  in  question  was  not  an  ''acquittance  or 
receipt,"  and  he  directed  the  jury  to  assess  contingent 
damages,  in  case  the  Court  should  be  of  opinion  that  the 
plea  was  not  proved.  The  plaintiff's  counsel,  in  his  address 
to  the  jury,  urged  that  the  object  of  the  defendant 
Edwards,  in  giving  the  plaintiff  into  custody,  was  to  force 
him  to  pay  the  money  which  Edwards  had  been  obliged 
to  pay  to  the  buyers  of  the  scrip.  He  contended  also, 
that  though  Newsam  acted  without  any  improper  motive, 
the  jury  ought  to  assess  the  damage  with  reference  to 
the  act  and  motive  of  the  most  guilty  party.  The  Lord 
Chief  Baron  told  the  jury,  that  in  cases  of  joint  assault  it 
was  usual  to  assess  the  damage  as  against  the  most  guilty 
party;  but  when  the  question  was  as  to  the  motives  of  the 
parties,  the  jury  ought  to  act  on  a  different  principle,  and 
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aasesB  the  damage  according  to  the  acts  of  the  most  imiocent 
party.  The  jury  haying  found  a  verdict  for  the  plaintiff, 
with  one  farthing  damages^ 

Sir  F.  Thesiger^  in  Hilary  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had;  against  which 

Watson  and  Greenwood  shewed  cause. — The  first  ques- 
tion is,  whether  the  foigery  of  this  document  is  a  felony  or 
a  misdemeanor.  That  depends  upon  whether  it  is  ^*an 
acquittance  or  receipt  for  money,"  within  the  1 1  Greo.  4  & 
1  WilL  4,  c.  66,  s.  10  (a).  It  is  submitted  that  it  is.  Any 
document  which  imports  that  money  has  been  paid,  and 
which  may  be  used  as  evidence  of  the  receipt  of  money,  is 
an  '^ acquittance  or  receipt"  within  the  meaning  of  that 
statute.  The  language  of  the  1 1  Geo.  4  &  1  Will.  4,  c.  ^^^ 
differs  from  that  of  the  Stamp  Act,  55  Geo.  3,  c  184, 
which  imposes  a  duty  on  every  ^*  receipt  or  discharge  given 
for  or  upon  the  payment  of  money."  The  latter  act  has 
been  construed  to  apply  only  to  a  receipt  given  in  discharge 
of  money  antecedently  due,  and  not  to  an  acknowledgment 
of  the  deposit  of  money,  to  be  accounted  for :  Tomkins  v. 
Ashby  (&).  But  the  language  of  the  former  act  is  sufficient 
to  embrace  any  document  which  states  upon  the  &ce  of 


(a)  Enacting,  *'  that  if  any 
person  shall  foi^ge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or 
altered,  any  deed,  bond,  or  writing 
obligatory,  or  any  court  roll,  or 
copy  of  any  court  roll,  relating  to 
any  oopjhold  or  customary  es- 
tate, or  any  acquittanceor  receipt, 
either  for  money  or  goods,  or  any 
accountable  receipt  either  for 
money  or  goods,   or  any  note. 


bill,  or  other  security  for  pay- 
ment of  money,  or  any  warrant, 
order,  or  request  for  the  delivery 
or  transfer  of  goods,  or  for  the 
delivery  of  any  note,  bill,  or  other 
security  for  payment  of  money, 
with  intent  to  defraud  any  per- 
son whatsoever,  every  such  ofien- 
der  shall  be  guilty  of  felony, 
&c. 
{h)  6  B.  &  C.  541. 


»> 
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1847.  it  that  money  had  been  paid.  Tliere  are  two  classes  of 
receipts:  the  one,  a  formal  statement  of  money  haying  passed 
from  one  party  to  another ;  the  other,  an  acknowledgment 
of  the  receipt  of  money  to  be  accounted  for.  [Aldersouy  B. 
— This  is  clearly  not  an  "  accountable  receipt,"  neither  is  it 
''  an  acquittance  or  receipt-"  It  is  merely  a  certificate  that 
something  has  been  done  by  some  person  which  will  entitle 
the  holder  of  that  document,  at  a  future  period,  to  shares  in 
the  company.]  In  Bex  v.  Price  (a),  it  was  held  that  a  paper 
purporting  to  be  a  receipt,  signed  by  the  captain  of  a  detach- 
ment, on  the  authority  of  which  money  is  received  from  an 
army  agent  on  account  of  the  monthly  subsistence  for  such 
detachment,  was  properly  described  as  *^a  receipt  for  money  " 
within  the  11  Gea  4  &  1  Will.  4,  c.  66,  s.  10.  IFoUock, 
C.  B. — That  case  is  not  distinguishable  from  the  case  of  a 
shopman  bringing  a  forged  receipt  to  his  master's  customer, 
and  thereby  getting  the  money.  But  this  document  has 
not  the  aspect  of  a  receipt;  it  merely  says  that  the  bearer  b 
entitled  to  shares,  some  person  having  paid  some  money. 
AUersan,  B. — ^In  the  statute  the  word  '^ acquittance"  is 
found  in  connection  with  the  word  '^  receipt,"  which  means 
a  receipt  which  acquits.]  In  Regina  v.  Boardman  (6),  the 
following  document  was  held  to  be  a  ^'receipt;" — *'6th 
January,  1840,  16/.  15«.  6d— For  the  High  Constable, 
James  Hughes."  {Aldenon^  B. — That  imports  that  money 
was  received.  Here  the  case  might  be  different,  if  this  were 
a  certificate  from  the  person  who  received  the  money.] 
In  an  action  against  the  allottee  of  shares  to  recover  the 
deposits,  this  document  might  be  used  as  evidence  of  a 
receipt  of  the  money  by  the  company.  [PoUocky  C.  B. — 
There  is  no  doubt  this  document  is  merely  a  certificate  for 
shares,  and  not  a  receipt] 

Secondly,  it  is  said  that  the  damages  were  assessed  on 
a  wrong  principle,  but  that  objection  is  not  open  to  the 

(a)  6  C.  &  P.  634.  {b)  2  Moo.  &  Rob.  147. 
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plaintiC  In  the  case  of  Morrish  y.  Murrey  (a),  where  the 
judge  at  the  trial  ruled  that  a  plea  of  justification  was 
proved,  and  stated  in  the  presence  of  counsel  on  both  sides^ 
who  made  no  objection,  that  he  should  direct  the  juiy  to 
aseesa  ccHitiiigent  damages,  and  should  give  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  the  amount  found  by 
the  jury,  it  was  held  that  both  parties  were  bound  thereby, 
and  that  the  plaintiff's  counsel  was  not  at  liberty  to  move 
for  a  new  trial  for  misdirection.  {J^oUock,  C.  B. — At  the 
trial  of  this  cause,  the  plaintiff's  counsel  insisted  that  the 
damages  ought  to  be  assessed  as  against  the  most  guilty 
party.  I  thought  that  the  one  who  acted  bon&  fide  was  not 
answeiaUe  for  Xhe  malice  of  the  other.]  The  motives  of 
the  defendants  ought  not  to  be  taken  into  connderation,  and 
the  quantum  of  damages  is  the  injury  sustained  by  the  act 
of  die  least  guilty  party.  Here  the  jury  appear  to  have 
dieposed  of  the  case  without  reference  in  particular  to  the 
conduct  of  Edwards  or  Newsam;  they  thought  the  plaintiff 
entitled  to  a  nominal  compensation,  and  assessed  the  damages 
at  one  fiirthing. 

Sir  F.  Thesiger,  Humfrey,  and  Innes  appeared  to  support 
the  rule,  but  were  not  called  upon. 

Pollock,  C.  B. — The  rule  must  be  absolute  for  a  new 
trial.  The  motives  of  neither  party  have  any  bearing  on 
the  case,  but  the  plaintiff  is  entitled  to  compensation  in 
proportion  to  the  injury  which  he  has  received.  Although  at 
last  the  jury  were  told  to  take  all  the  circumstances  into 
consideration,  yet  it  is  very  likely  that  they  may  have  been 
misled  by  what  passed  at  an  earlier  period,  when  I  told 
them  to  consider  the  injury  derived  from  the  least  guilty  of 
the  two  defendants.  It  is  difficult  to  say  that  there  are 
no  cases  in  which  the  motives  of  the  parties  would  be 

(a)  13  M.  &  W.  52. 
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1847.  important,  still  I  think  that  it  would  be  yery  unjost  to 
make  the  malignant  motive  of  one  party  a  ground  of 
aggravation  of  damage  against  the  other  party,  who  was 
altogether  free  from  any  improper  motive.  In  such  case 
the  plaintiff  ought  to  select  the  party  agunst  whom  he 
means  to  get  aggravated  damages. 

Alderson,  B. — ^I  am  of  the  same  opinion.  In  the  case 
of  a  joint  trespass,  the  true  criterion  of  damage  is  the  whole 
injury  which  the  plaintiff  has  sustained  from  the  joint  act 
of  trespass.  We  ought  to  look  and  see  what  each  has  done, 
and  what  injury  has  been  sustained  from  each.  Where 
two  persons  have  a  joint  purpose,  and  thereby  make  them- 
selves joint  trespassers,  and  the  one  beats  violently,  and  the 
other  a  little,  the  real  injury  is  the  aggregate  of  the  injury 
received  from  both.  So,  if  motive  be  taken  into  considera- 
tion, the  motive  of  A.  may  be  most  aggravated,  and  the 
motive  of  B.  most  mitigated,  then  the  damages  must  be 
regulated  accordingly. 

Bolfe,  B. — When  two  persons  have  so  conducted  them- 
selves as  to  be  liable  to  be  jointly  sued,  each  is  respon- 
sible for  the  injury  sustained  by  their  conunon  act. 

Platt,  B.,  concurred. 

Rule  absolute. 
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1847. 
Sanbeeson  v.  Dobson. 

June  9. 

X  HIS  was  a  apedal  case  sent  by  the  Master  of  the  Bolls  The  word  ** ««- 
for  the  opinion  of  this  Court.  does  not  of  ne- 

Thomas  Stapylton,  late  of  Leybum,  in  the  county  of  York,  ^JjJ^* 
deceased,  duly  made,  ragned,  and  published  his  last  will  and  ^^^  i^  meaning 

,  ,  ,  ,  most  be  taken 

testament  in  writing,  bearing  date  the  4th  day  of  October,  as  explained  by 
1808,  and  which  was  attested  as  by  law  was  required  for  ThoT  wbere  a 
passing  real  estate  by  devise,  and,  so  far  as  the  same  is  mate-  testator,  after 

*~      ®  "^  .  '  .  derising  certain 

rial  to  be  here  stated,  was  in  the  words  and  figures  following,  real  ntates  by 
that  is  to  say:    '* Whereas  I  have  lately  contracted  with  oeeded/'*igiTe 
Thomas  Wray,  of  Agglethorp,  in  the  parish  of  Coverham,  jj^^^'jj^/ 
in  the  said  North  Biding,  yeoman,  for  the  sale  to  him  of  my  nitore,  books, 

_  ,  linen,  and 

freehold  messuages,  tenements,  or  dwelling  houses,  situate  china,  except  as 
at  Middleham,  in  the  said  North  Biding,  with  the  appur-  nf^^^orod, 
tenances  thereunto  belonging,  at  or  for  the  price  or  sum  K^p^*  ciwttcls, 

^    °  *^  ewtate  and  ef- 

of  £240,  but  have  never  made  or  executed  any  conveyance  fects,  of  what 
thereof  to  the  said  Thomas  Wray;  therefore  I  give  and  soever,  and 
devise  all  the  said  tenements,  messuages,  or  dwelling  houses  JjJJ^^^^^^* 
at  Middleham  aforesaid,  unto  and  to  the  use  of  John  Bob-  ^^  ^^^  ^^^  of 

r^    •  •  n*y  death," 

son  and  Jonathan   Sleigh,  both  of  Leighboum  aforesaid,  unto  certain 
gentlemen,  their  heirs  and  assigns,  in  trust  to  enable  them,  ^t^^^u^. 
on  the  receipt  of  the  purchase  money,  or  so  much  thereof  P^^  ®^  ^^  . 

'  '        ^  ''  same  as  speo- 

as  I  have  not  already  received,  to  convey  and  assure  the  fied  by  the 
same  to  the  said  Thomas  Wray,  his  heirs  and  assigns,  or  that  the  word 
as  he  or  they  shall  direct  or  appoint;  and  the  receipt  of  noff^'i^** 
them,  the  said  John  Bobson  and  Jonathan  Sleigh,  shall  be  ^^^* 
a  suffident  discharge  to  the  said  Thomas  Wray,  his  heirs 
and  assigns.    And  I  give  and  devise  all  my  leasehold  estate, 
called   Skelton  Coat,  with  the  rights  and  appurtenances 
thereunto  belonging,  situate,  lying,  and  being  near  Bellerby, 
in  the  parish  of  Spennithome,  in  the  said  North  Biding, 
now  in  the  tenure  or  occupation  of  Christopher  Tidyman, 
unto  my  dear  asters  Margery   Stapylton    and    Martha 
Stapylton,  of  Patrick  Brompton,  in  the  said  North  Biding, 
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1847.        spinsters^  their  heirs^  executors^  admimstratorsy  and  assigns^ 

Sandbkson    ^^^  ^^  during  the  term  of  their  natural  lives,  or  the  lives 

_  «•  of  the  several  persons  for  whose  lives  the  same  are  held, 

DOBSOlf. 

and  the  life  of  the  longest  liver  of  them  (subject  to  the 
yearly  rent  payable  thereout),  without  impeachment  of 
waste ;  and  from  and  after  the  death  of  either  of  my  said 
sisters  Margery  StapyltcHi  and  MarUia  Stapylton  without 
lawful  issue,  then  I  devise  the  whole  of  my  said  leasehold 
estate  to  the  survivor  of  them,  her  heirs,  executors,  ad- 
ministrators, and  assigns  absolutely  for  ever.  I  give  unto 
my  said  rasters  my  silver^hafted  knives  and  forks  and  my 
silver  table  spoons,  equally  to  be  divided  between  them; 
and  I  give  all  the  rest  of  my  household  furniture,  books, 
linen,  and  china,  except  as  hereinafter  mentioned,  goods, 
chattels,  estate,  and  effects,  of  what  nature  or  kind  soever^ 
and  wheresoever  the  same  shall  be  at  the  time  of  my  death, 
unto  the  said  John  Bobson  and  Jonathan  Sleigh,  their  ex- 
cutors,  administrators,  and  assigns,  in  trust,  as  soon  as  con- 
veniently may  be,  to  sell  and  dispose  of  the  same,  and  to 
apply  the  money  by  such  sale  arising,  towards  payment  of 
my  debts  and  the  legacy  hereinafter  mentioned,  and  to  pay 
the  surplus,  if  any,  to  my  said  sisters  Margery  Stapylton 
and  Martha  Stapylton.  I  give  and  bequeath  all  my  ready 
money,  and  the  money  arising  by  sale  of  my  said  premises 
at  Middleham  to  be  received  by  my  said  trustees,  securities 
for  money,  and  all  other  sum  or  sums  of  money  that  may 
be  due  and  owing  to  me  at  the  time  of  my  decease,  unto 
my  said  sisters  and  my  brother  Ralph  Stapylton,  of  Ley- 
bum  aforesaid,  esquire,  to  be  divided  equally  share  and 
share  alike,  thereout  to  pay  my  funeral  expenses."  And 
after  various  ^ctfic  bequests  of  fUmiture  and  chattels,  the 
will  proceeded  as  follows:  *'I  constitute  my  worthy  and 
much  esteemed  friends,  the  said  John  Robson  and  Jona- 
than Sleigh,  executors  in  trust  of  this  my  last  will  and 
testament ;  and  I  hereby  request  of  them  to  pay  the  sum 
of  two  shillings  apiece  to  every  person  in  Leybum,  whom 


0. 

DoBSOir. 
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they  maj  deem  fit  and  proper  objects  of  charity,  which  1847* 
money  I  desire  may  be  paid  as  soon  after  my  decease  as  SAMosasoN 
oonyeniently  may  be :  and  I  give  to  them,  the  said  John 
Robflon  and  Jonathan  Sleigh,  the  sum  of  ten  guineas  each, 
of  which  I  b^  their  acceptance  as  small  acknowledgments 
for  the  trouble  they  may  have  in  the  trusts  and  executor- 
ship of  this  my  will :  and  I  declare  that  they  shall  not  be 
answerable  the  one  for  the  other  of  them,  nor  for  more 
oHMiey  than  they  shall  actually  receive,  and  by  no  means 
for  involuntary  losses,  and  that  they,  their  respective  heirs, 
executors^  administratoiB,  and  assigns,  shall  be  allowed  all 
their  costs,  charges,  damages,  and  expenses  to  be  occadoned 
by  the  execution  of  the  trusts  hereby  in  them  reposed. 
And  I  do  hereby  revoke  all  my  former  wills." 

The  testator  was,  at  the  time  of  making  his  aforesaid 
will,  and  continued  down  to  and  at  the  time  of  his  death, 
seised  of  a  moiety  of  certain  freehold  messuages,  lands,  and 
hereditaments,  situate  at  Leybum,  Bellerby,  and  Hamby, 
in  the  county  of  York,  for  an  estate  for  his  life,  with  con- 
tingent remainders  (which  failed),  with  the  reversion  to 
himself  in  fee  simple. 

The  testator  died  on  the  12th  day  of  October,  1808, 
without  having  revoked  or  altered  his  said  wiU. 

The  question  for  die  Court  is,  whether,  under  the  above 
stated  will  of  Thomas  Stapylton,  the  testator,  any  and  what 
estate  or  interest  in  the  hereditaments  at  Leyburi),  Bel* 
lerby,  and  Hamby  passed  to  John  Bobson  and  Jonathan 
l^eigh,  the  devisees  in  trust  therein  named. 

The  case  was  argued  on  the  31st  of  May,'  in  the  present 
term,  by 

Hbdffson  (with  whom  was  F.  S.  WiUiams\  for  the  plain- 
tiff.— The  question  in  the  present  case  is,  whether  the  real 
estate  passed  by  the  word  ''  estate,"  in  the  following  clause 
of  the  will: — *'I  give  unto  my  said  sisters  my  silver- 
hafled  knives  and  forks,  and  my  silver  table  spoons,  to  be 
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1847.         equally  divided  between  them ;  and  I  give  all  the  rest  of 

sIndbrson    ™y  household  furniture,  books,  linen,  and  china,  except  as 

«•  hereinafter  mentioned,  goodsy   chattelsy  estate^  and  effects^ 

DOBSON. 

of  what  nature  or  kind  soever,  and  wheresoever  the  same 
may  be  at  the  time  of  my  death,  unto  the  said  John  Bob- 
son  and  Jonathan  Sleighj  their  executors,  administrators, 
and  assigns,  in  trust,  as  soon  as  conveniently  may  be,  to  sell 
and  dispose  of  the  same,  and  to  apply  the  money  by  such 
sale  arising  towards  the  payment  of  my  debts  and  the 
legacy  hereinafter  mentioned,  and  to  pay  the  surplus,  if 
any,  to  my  said  sisters."  It  is  contended  on  the  part  of 
the  plaintiff,  that  by  this  word  '^  estate"  the  real  estate 
passed  to  the  trustees.  That  word  is  capable  of  passing 
everything,  and  although  there  may  be  some  difficulty 
ariring  from  the  ciroumstance  of  its  being  associated  with 
the  other  words  in  the  same  clause,  yet  the  Court  ought 
to  put  the  construction  on  the  term  which  it  is  capable  of 
receiving.  In  Tittey  v.  Simpson  (a),  the  testator,  after  de- 
claring that  he  intended  to  dispose  of  all  his  worldly  estate, 
and  after  making  several  devises  to  different  persons,  gave 
and  bequeathed  all  the  rest  and  residue  of  his  money,  goods, 
chattels,  and  estate  whatever  to  his  nephew:  and  Lord 
Hardwicke  held,  that  a  beneficial  interest  in  a  real  estate, 
not  before  disposed  of,  passed  by  this  devise.  [Alderson, 
B. — There  the  words  are  ^'  estate  whatever.^']  The  case  of 
Jonffsma  v.  Jongsma  (Jb)  was  decided  in  accordance  with  the 
preceding  case,  where  also  it  was  held,  that  the  word 
'^ estates"  would  pass  a  copyhold  which  was  surrendered 
to  the  use  of  the  will :  and  Tanner  v.  Morse  (c)  is  an  au- 
thority that  this  word  ''  estate  "  is  sufficient  to  pass  realty, 
although  it  be  coupled  with  the  word  "  temporal."  Again, 
in  Hogan  v.  Jackson  {d\  Lord  Man^ld  says,  ''  It  is  now 
clearly  settled,  that  the  words  ''  all  his  estate  "  will  pass  every- 


(a)  2  T.  R.  659,  n.  (c)  Gas.  temp.  Talb.  284. 

Ih)  1  Cox,  362.  Id)  Cowp.  299. 
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thing  a  man  has.'*     These  caaes^  it  is  submitted,  establish         18-17. 

the  principle  contended  for,  and  several  modem  cases  might     ^^;^^^ 

be  added,  which  are  to  the  same  effect    Doe  d*  Evans  v.  «• 

JSvans{a)  is  not  to  be  distinguished  firom  the  present  case,  and 

the  words  there  are  very  similar  to  those  in  the  present  will. 

The  words  are,  '*  I  give  and  bequ^th  and  devise  to  my 

wife  all  my  money,  securities  for  money,  goods,  chattels, 

and  estate  and  effects,  of  what  nature,  or  kind  soever,  and 

wheresoever  the  same  may  be  at  the  time  of  my  death." 

Lord  Denman^  in  delivering  the  judgment  of  the  Court, 

says,  ''  And  we  think,  adverting  to  the  doctrine  of  Lord 

Hardwicke  in   TUley  v.  Simpson  (&),  that  of  Lord  Kenyon 

in  Jongsma  v.  Jongsma{c)^  and  the  later  cases,  in  which 

the  principle  has  been  acted  upon  as  in  those  cases,  that  the 

realty  does  pass  by  the  word  *' estate"  in  this  will,  the  term 

used  being  capable  of  passing  it,  and  the  accompanying 

words  being  satisfied  by  reference  to  the  personal  pro* 

perty."     That  case  is  precisely  in  point.     The  absence  of 

the  word  ''  heirs  "  in  this  sentence  does  not  materially  affect 

this  view  of  tlie  question:   ffittiams  y.  Thomas {d).     Doe 

d.  HurreU  v.  JBurrett(e)  is  no  authority  to  the  contrary. 

Abbott,  C.  J.,  there  says,  **  The  bequest  is  to  them,  their 

executors,  administrators,  and  assigns ;  the  word  '  heirs ' 

is  not  used ;  that  circumstance  is  not  indeed  very  strongly 

to  be  relied  on,  but  is  not  altogether  to  be  rejected  in 

coostniing  this   will." — ^He  also  cited  Mostyn  v.  Champ* 

neys(f),  Saumarez  v.  8aumarez{g),  and  referred  to  Jarman 

on  Wills,  vpL  L,  p.  668. 

MaUns  (with  whom  was  Fleming),  contrft. — The  ques- 
tion simply  is,  whether  or  not  the  real  estate  passed  by  this 
word  *'  estate."    It  was  not  the  intention  of  the  testator  tp 

(a)  9  Ad.  &  EIL  719.  (e)  5  B.  &  Aid.  18. 

(h)  2  T.  R.  659,  n.  (/)  1  Bing.  N.  C.  341. 

(c)  1  Cox,  362.  (})  4  Myl.  &  Cr.  33 J. 

(d)  12  East,  141. 

VOL.  I.  L  EXCH* 
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1847.        dispose  of  his  real  estate  by  this  word.     In  a  previous 

Sandbiubon    ^'^^^  ^^  specifically  makes  a  disposition  of  his  real  estate ; 

_  v*'  and  it  is  evident  that  he  was  well  acquainted  with  such 

OOBSON.  1.1  .  •         XT       1 

technical  terms  as  are  proper  for  passing  it  He  there  says,  ^'i 
ffive  and  demse/*  which  are  appropriate  words  for  passing  real 
estate^  and  the  word  "  devise  "  is  not  present  in  the  clause  in 
question.  And^  although  it  may  be  admitted  that  the  word 
^^  estate"  by  itself  would  be  sufficient  to  pass  the  real  estate, 
yet  in  the  present  case,  as  all  the  other  words  with  which  it 
is  associated  are  applicable  to  movable  chattels  only,  and  as 
the  word  "heirs"  is  also  omitted,  the  word  ^"estate"  must 
be  taken  to  mean  things  ejusdem  generis,  and  therefore  can 
have  no  application  whatever  to  realty.  The  words  "  where- 
soever the  same  shall  be  at  the  time  of  my  death,"  go  to 
the  whole  clause,  and  clearly  shew  that  the  testator  con- 
templated property  of  a  changeable  nature.  These  questions 
depend  upon  the  intention  of  the  testator.  [^PoUock,  C.  B. — 
In  order  to  construe  a  will,  the  Court  are  entitled  to  know 
all  the  circumstances  by  which  the  testator  was  sur- 
rounded at  the  time  the  will  was  made.]  In  all  the  cases 
cited  by  the  other  side,  it  appeared  to  be  the  testator's  clear 
intention  to  dispose  of  his  real  estate.  In  Woolkun  v. 
Kenworthy  {a)j  it  was  held  that,  under  the  general  word 
•^'estate,"  a  real  estate  would  not  pass,  if  restrained  by  the 
intention  collected  from  the  whole  will.  In  BM  v. 
Penoyre(b)y  the  testator,  after  giving  several  pecuniary 
bequests,  proceeded:  '^I  order  the  lease  of  my  house,  &c., 
to  be  sold,  and  all  the  rest  and  residue  to  be  divided^"  &c.; 
and  Lord  Ellenborough  there  says,  "The  words  'rest  and 
residue,'  in  the  place  in  which  they  stand  in  this  will,  and 
so  accompanied,  must  mean  property  of  a  similar  nature  to 
the  lease  of  the  house  and  furniture  before  mentioned,  that 
is,  his  personal  estate."  Lord  Mansfield^  in  Roe  d.  HeJUng 
V.  Yeud{c)y  expressed  his  opinion,  that  the  intention  of  the 

(a)  9  Ves.  137.  (b)  11  East,  160.  (c)  2  N.  R.  214. 
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testator  must  clearly  appear  to  be  that  the  real  estate         1847. 

ahoold  pass,  in  order  to  establish  the  claim  of  the  devisees     sandbrboh 

against  the  heir-at-law.     In  Jongsma  v.  Jongsma  (a),  the  ^* 

will  did  not  specifically  dispose  of  the  real  estate;   and, 

moreover,  the  word  "estates  "  is  more  appropriate  to  realty 

than  the  word  '^  estate."    Hogan  v.  Jackson  {b)  is  not  an 

anthority  against  the  defendant ;  the  words  there  used  are 

''  all  the  remainder  and  residue  of  all  my  effects,  both  real 

and  personal."     Doe  d.  Evans  v.  Evans  (e)  was  not  a  case 

of  real  estate,  but  of  chattels  reaL    In  Tilley  v.  Simpson  {d)^ 

it  clearly  appeared  to  be  the  intention  of  the  testator  to 

dispose  of  all  his  real  estate,  which  was  a  strong  circum* 

stance  to  induce  the  Court  to  give  effect  to  the  word  there. 

In  the  construction  of  the  will,  the  Court  will  look  to  the 

whole  of  the  instrument :  Doe  d.  Haw  v.  Earles  (e) ;  and 

from  this  word  '^ estate"  the  position  contended  for  by  the 

other  side  cannot  be  supported. 

Hodgson  was  heard  in  reply. 

Cur.  adv.  vuit 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  case,  which  was  sent  by  the  Master 
of  the  Bolls  for  our  opinion,  was  argued  before  us  early  in 
the  present  term,  the  point  being  as  to  the  proper  construe* 
tion  to  be  given  to  the  word  "estate"  in  the  will  of  Thomas 
Stapylton.  The  passage  on  which  the  question  turns  is 
as  follows: — "I  give  unto  my  said  sisters  my  silver-hafled 
knives  and  forks,  and  my  silver  table«spoons,  to  be  equally 
divided  between  them ;  and  I  give  all  the  rest  of  my  houses- 
hold  furniture,  books,  linen,  and  china,  (except  as  hereinafter 
mentioned),  goods,  chattels,  '  estate,'  and  effects,  of  what 

(a)  1  Cox,  362.  {d)  2  T.  R.  669,  n. 

{h)  1  Cowp.  299.  {«)  15  M.  &.  W.  460, 

(c)  9  Ad.  &  Ell.  719.  ^ 

l2 
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1847.         nature  or  kind  soever,  and  wheresoever  the  same  shall  be 

Sandbmon    **  *^®  *™®  ®^  °^y  death,  unto  the  said  John  Bobson  and 
«•  Jonathan  Sleigh,  their  executors,  administrators,  and  assigns, 

in  trust,  as  soon  as  conveniently  may  be,  to  sell  and  dispc«e 
of  the  same,  and  to  apply  the  money  by  such  sale  arising 
towards  the  payment  of  my  debts  and  the  legacy  herein- 
after mentioned,  and  to  pay  the  surplus,  if  any,  to  my 
said  sisters  Margery  and  Martha."  The  testator,  at  the 
date  of  the  will,  was  tenant  for  life  of  a  real  estate,  and 
was  also  entitled  to  the  ultimate  reversion  in  fee  of  the 
same  estate,  subject  to  the  several  intermediate  remainders 
vested  in  his  brother  and  sister,  and  their  issues,  all  of 
which,  however,  eventually  fiuled.  The  plaintiff  contended^ 
that,  under  the  gift,  the  testator's  reversion  in  fee  in  the 
real  estate  passed  to  Bobson  and  Sleigh^  by  force  of  the 
word  '^ estate"  contained  in  the  clause  which  we  have 
stated.  The  defendant^  on  the  other  hand,  argued,  that 
the  word  ^^  estate,"  in  the  clause  in  question,  has  a  limited 
sense,  and  does  not  extend  to  real  estate  at  all,  and  so  had 
no  operation  on  the  reversion.  There  is  no  doubt  but  that 
the  word  **  estate,"  when  used  in  a  will,  is  sufficient  to  pass 
real  as  well  as  personal  property.  A  devise  of  ^'my  estate" 
or  "  estates,"  or  "  all  my  estate  "  or  "  estates,"  prim&  facie 
carries  all  the  devisor's  property,  real  as  well  as  personal ; 
but  this  prim&  facie  meaning  may  be  cut  down  or  explained 
by  the  context;  and  one  ground  which  was  relied  upon  for 
contending  that  the  word  is  not  meant  to  include  real  pro- 
perty, was  that  it  is  associated  with  other  words  indicating 
personal  property  only.  This  distinction  in  such  cases  has 
been  made,  that  where  the  other  words  are  sufficient  of 
themselves  to  include  all  the  personal  estate,  then  the  word 
"  estate  "  shall  be  deemed  to  refer  to  real  estate,  as  it  would 
otherwise  have  no  operation.  But  if  the  other  words  would 
not  include  all  the  personal  estate,  but  only  a  part  of  it, 
then  the  word  "  estate  "  has  been  taken  to  refer  to  personalty 
only,  and  to  have  been  used  for  the  purpose  of  completing 
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the  otherwise  imperfect  enumeration  of  a  testator's  personal         1847. 
property.     This  was  the  principle  propounded  by  Lord     Sanderson 
Hardwickes  in  TSlley  v.  Simpson.     Whether  the  doctrine  »• 

thus  laid  down  is  altogether  satisfactory,  we  need  not  now 
determine  for  if  in  the  present  case  the  word  ^'  estate  "  does 
extend  to  real  property,  and  so  include  the  reversion  in  ques- 
tion, it  must  be  because  it  is  nomen  generalissimum,  com- 
prdiending  everything  real  and  personal  over  which  the  tes- 
tator had  a  disposing  power.  It  is  difficult  to  imagine  a 
case,  in  which  the  word  ^^  estate,"  by  reason  of  its  compre- 
hensive character,  would  pass  real  property,  but  would  not 
include  all  the  personalty.  Now  it  is  plain  that  in  this  case 
the  testator  did  not  consider  that  he  had  used  the  word 
^  estate "  in  any  sense  which  would  include  all  his  per- 
sonalty: for  in  the  clause  which  follows  next  after  the  one 
in  question,  he  disposes  of  an  important  part  of  his  personal 
property,  namely,  his  ready  money,  the  money  coming  to 
him  for  the  sale  of  the  Middleton  estate,  and  all  monies  due 
to  him  at  his  death ;  treating  all  these  as  something  which 
he  had  not  given  by  the  previous  clause.  If,  therefore,  the 
word  **  estate,"  as  hero  used,  does  not  include  all  the  per- 
sonal estate,  it  is  necessary  to  give  it  some  more  limited 
sense  than  that  which  would  be  its  ordinary  import,  and  this 

and  holding  that  the  word  has  reference  exclusively  to  mat- 
ten  of  the  same  naturo  as  those  with  which  it  is  associated, 
and  so  is  meroly  in  the  naturo  of  a  tautologous  repetition  of 
the  words  ^'  chattels  "  and  ^^  effects.''  On  this  ground  we 
shall  certify  to  the  Master  of  the  Bolls,  that  the  trustees 
took  no  interest  in  the  reversion  in  question. 

It  may  be  right  to  add,  that  there  are  two  clauses  in  the 
will  which  appear  to  us  strongly  to  confirm  our>iew  of  the 
case.  In  the  first  place,  the  gift  is  to  Kobson  and  Sleigh, 
their  executors  and  administrators,  and  not  to  their  heirs;  and 
though  no  doubt  a  gift  of  real  estate  to  trustees  and  their  ex- 
ecutors would  be  sufficient  to  carry  the  fee,  yet  the  omission 
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1847.        of  the  word  "  heirs"  is  certainly  indicative  of  an  intention  to 
"^     "'^^       confine  the  operation  of  the  clause  to  personal  property  s 
9-  more  especially  as  in  the  prior  parts  of  the  will,  whei^  he  is 

devising  his  real  estate  at  Middleton,  the  testator  uses  the  ap* 
propriate  language,  and  devises  to  the  same  trustees,  *'  their 
heirs  and  assigns."     The  other  observaticm  which  occurs  to 
us,  as  shewing  that  the  real  estate  was  not  contemplated,  is 
the  expression  '^  wheresoever  the  same  shall  be  at  the  time  of 
my  death."    It  is  difficult  to  affix  any  rational  meaning  to 
these  words,  except  on  the  assumption  that  the  subject-* 
matter  of  the  gift  was  something  the  locality  of  which 
was  or  might  be  variable,  and  this  can  only  be  done  by 
holding  that  the  gift  was  confined  to  personal  chattel^ 
properly  so  called.    We  are  however  bound  to  add,  that  the 
force  of  this  observation,  to  which  at  one  time  we  were 
inclined  to  attach  great  weight,  is  much  weakened  by  the 
fact  that  the  same  words  occurred  in  Doe  d.  JSvans  v.  Evang^ 
but  were  not  adverted  to  either  by  the  counsel  in  argu-^ 
ment,  or  by  the  Court  in  giving  judgment,  it  having,  we 
presume,  been  considered,  either  that  the  passage  must  be 
read  reddendo  singula  singulis,  and  so  the  words,'^  where- 
soever situate  at  my  death,"  applied  to  such  only  of  the 
matters  enumerated  as  might  change  their  situation,  or  else 
that  the  testator  had  in  his  contemplation  future  acquired 
real  estate,  erroneously  supposing  that  his  will  would  operate 
on  such  property.     We  have  adverted  to  these  last  two 
points,  but  the  ground  on  which  we  mainly  rely  is,  that 
from  the  context  it  appears  certain  that  the  word  *^  estate" 
was  not  meant  to  include  all  the  personal  estate,  and  there- 
fore the  principle  on  which  the  word  is  held  to  include  real 
property,  namely,  the  absolute  generality  of  the  expression^ 
fails. 

A  certificate  in  accordance  with  the  above  opinion  wa» 
afterwards  sent  to  the  Master  of  the  Bolls. 


awarded. 
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KuLE  and  Another  v.  Bryde  and  Another.  j^^  n^ 

JLN  this  case  there  was  a  submission  to  arbitration,  which,  An  action, 
after  reciting  that  "divers  differences  and  disputes  had  iafmatten\n 
arisen  between  the  parties  to  the  submission,  and  that  an  ^^^'^eSred 
action  at  law  had  been  commenced  by  the  plaintiffs  a^^nst  *<>  arbitration. 

.        1  .     ^       *.         1         1       The  arbitrators 

the  defendants  to  recover  a  certain  claim,    referred  *^  the  awarded  gent. 

said  action  at  law,  and  all  other  matters  in  difference  be-  ^ainsumwaB 

tween  the  said  parties,"  to  the  award  of  three  arbitrators,  arfe^'^'antlto 

and  it  was  thereby  a£nreed  that  they  should  abide  by  the  the  plaintiffs. 

•^  "^  The  Conrt  dis- 

award  of  the  said  arbitrators,  "of  and  concerning  the  said  charged  a  rule 
action,  and  also  of  and  concerning  all  matters  in  difference  aefendants^o 
between  the  said  parties  thereto.**     The  costs  of  the  action  f^*^  canse  why 

^  ^  they  should  not 

and  all  other  expenses  were  to  abide  the  event  of  the  award,  pay  to  the 

The   arbitrators   awarded  generally  that    the   sum   of  mm  so 
52L  16«.  2(L  was  due  from  the  defendants  to  the  plaintiffs, 
and  ordered  the  defendants  to  pay  that  sum  to  the  plain- 
tiffs.    The  costs  were  taxed  by  the  Master  on  the  higher 
scale. 

Crompton  had  obtained  a  rule,  calling  on  the  defendants  to 
shew  cause  why  they  should  not  pay  to  the  plaintiffs  the 
sum  of  5L  16«.  2d.,  and  also  a  certain  sum  for  taxed  costs. 

T,  Janes  shewed  cause. — The  award  is  bad.  The  arbitra- 
tors have  merely  found  that  a  certain  sum  is  due  to  the  plain- 
tiffs, but  have  altogether  omitted  any  mention  of  the  action. 
In  Crashie  v.  Holmes  (a),  where  a  certain  action  was  referred 
to  an  arbitrator,  together  with  all  matters  in  difference  be- 
tween the  parties,  and  it  was  ordered  that  the  costs  of  the 
action  should  abide  the  event  of  the  award,  and  the  costs  of 
the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator,  the  arbitrator  having  ordered  that  the  defendant 

(a)  16  Law  J.,  N.  S.,  Q,  B.  126. 


152  EXCUBQUER  REPORTS. 

1847.  should  pay  the  plaintiff  a  certain  sum^  and  that  the  costs  of 
the  reference  and  awards  and  all  other  costs  connected  there- 
with^ should  be  paid  by  the  defendant,  it  was  held  that  the 
award  was  bad,  because  it  did  not  dispose  of  the  action. 
WiUiamSi  J.,  there  saysi,  *'  Now  he  awards  a  certain  sum  of 
money  to  be  paid  by  the  defendant  to  the  plaintiff  upon  some 
account,  but  it  is  left  in  perfect  uncertainty  whether  this  sum 
is  to  be  paid  in  respect  of  the  matters  in  difference,  or  in 
respect  of  the  action;  and^unless  by  this  awaxd  the  arbitrator 
has  in  effect  decided  what  the  result  of  that  action  is  to  be, 
and  further  has  dedded  it  in  the  plaintiff^s  favour,  how  are 
the  costs,  which  are  to  abide  the  event  of  the  award,  to  be 
given  in  favour  of  the  successful  party  ?  "  The  sum  may 
be  due  in  respect  of  other  matters.  The  award  does  not 
dispose  of  the  action,  and  it  is  consistent  with  this  finding 
that  the  plaintiff  had  no  cause  of  action.  Pearson  v.  Arch- 
bold  (a)  is  also  an  authority  in  the  defendants'  favour,  that 
this  is  no  adjudication  on  the  cause  of  action.  These  two 
cases  are  expressly  in  point. 

Then  there  is  also  a  difficulty  as  regards  the  question  of 
costs.  The  costs  of  the  action  are  to  abide  the  event  of 
the  award.  Upon  what  scale  are  they  to  be  taxed?  He 
referred  to  JElleman  v.  Williama  (&)• 

Cromptouy  in  support  of  the  rule. — The  award  is  good, 
and  does  in  reality  dispose  of  the  action:  there  would 
be  no  difficulty  in  pleading  it,  as  the  parties  have  agi^ed 
to  abide  by  the  award.  The  arbitrators  were  not  bound 
to  make  mention  of  the  costs:  Hems/worth  v.  Bryan  (c). 
[AJder&ani  B. — There  all  the  costs  were  to  abide  the  result 
of  the  award,  and  as  the  arbitrator  found  a  balance  in  &vour 
of  the  plaintiff,  he  acted  rightly  in  making  no  mention  of 
costs.] 

(a)  11  M.  &  W.477.  {b)  13  Law  J.,  N.  S.,  Q.  B.,  21C>. 

(0  1  C.  B.  131. 
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Pollock,  C.  B. — I  think  that  there  is  sufficient  doubt 
in  the  present  case  to  deter  us  from  making  the  rule  abso- 
lute. The  agreement  of  submission  recites,  that  "  divers 
differences  and  disputes  had  arisen  between  the  parties,  and 
that  a  certain  action  had  been  commenced,"  and  then,  by 
the  agreement,  the  action,  and  all  other  matters  in  differ- 
ence between  the  parties,  are  referred  to  certain  arbitrators, 
by  whose  award  they  also  agree  to  abide.  It  imports  to 
my  mind  that  some  notice  should  have  been  taken  of  the 
action  and  of  the  other  matters  separately,  and  that  they 
should  not  have  been  lumped  together,  as  they  are  in  the 
present  award. 

Aldebson,  B.,  concurred. 

BoLFE,  B. — I  entertain  some  doubt  whether  the  award 
18  not  good,  but  as  the  matter  is  doubtful,  I  think  we 
ought  not  to  grant  a  rule. 

Platt,  B. — I  think  that  the  parties  intended  to  refer 

two  matters  to  be  awarded  upon  separately,  and  that  that 

has  not  been  done. 

Bule  discharged^  without  costs. 


Baker  r.  Coe.  j^^  y\, 

VJORDON  moved  for  a  distringas  to  compel  an  appear-  For  a  diBtringai 
ance.    The  affidavit  stated,  that  several  appointments  had  %^^^\ 
been  made  at  the  defendant's  place  of  business,  that  his  I?  «^ffi<:i<:i>^  if 

,  It  appear  that 

place  of  residence  was  unknown,  and  that  the  answers  the  calls  were 
were,  that  the  defendant  was  not  within  (a).  defendant's 

place  of  bnsi- 

Rule  granted.       ;«»•  ^\^'^  ««- 

^  dence  is  nn- 

known. 
(«)  See  RfKk  v.  Hayward^  16  Law  J.,  N.  S.,  C.  P.,  102, 
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1847. 
jr^ntf  10.  GOLDSHEDE  V.  SWAN. 

In  an  action  on  AsSUMPSIT.     The  declaration  stated,  that  theretofore 

toe  foUowing 

guarantee:—  (to  wit)  on  the  22nd  daj  of  June,  1840,  in  consideration 

tion  of  your""  ^^*  ^^^  pl^ntiff,  at  the  request  of  the  defendant,  would,  on 

^d^°*^  ^  to^^  ^®  ®^^  ^*y*  ^®°^  ^^  ^^^  Vernon  Dolphin  a  large  sum  of 

our  client  Mr.  money  (to  wit)  the  sum  of  £750,  on  the  security  of  the 

secured  by  his  Warrant  of  attorney  of  the  said  Vernon  Dolphin,  payable  on 

ta^^wfMt  *^®  22nd  day  of  August  then  next,  and  would  forbear  and 

on  the  22nd  of  give  time  to  the  said  Vernon  Dolphin  for  the  payment 

we  herety   '  thereof  until  the  said  22nd  day  of  August ;  the  defendant 

TereUy  uid^.*  pn>mised  the  plaintiff  to  pay  him  the  same  sum  of  money 

uke  to  pay  the  q^  ^hg  g^jj  22nd  day  of  Aus^ust  aforesaid,  or  so  soon  there- 
same  on  default,  .    . 

&c.  Dated  the  after  as  the  plaintiff  should  apply  for  the  same,  in  case 

1840  -."—the '  default  should  be  made  in  payment  of  the  said  sum  of  money 

statodT^that  ^7  ^®  ^^  Vernon  Dolphin  on  the  said  22nd  day  of  Au- 

in  oonsidera.  gusL     Averment,  that  the  plaintiff,  relying  on  the  said  pro- 

tion  that  the 

plaintiff  woold,  misc  of  the  defendant,  did  afterwards,  on  the  said  22nd  day 

June,  1840,  ^  ^^  June,  in  the  year  aforesaid,  lend  the  said  Vernon  Dolphin 

D^^^so"*^'  ^^  ^^  ®"™  ^^  money  on  the  security  of  the  warrant  of 

the  security  of  attorney  of  the  said  Vernon  Dolphin,  payable  on  the  22nd 

attorney,  pay-  day  of  August  next  after  the  making  the  said  promise  (to 

22nd'of  Augnst  ^^*)  ^^  ^^>  ^^^  ^^^  forbear  and  give  time  to  the  said 

then  neit,  and  Vemou  Dolphin  for  the  payment  thereof  until  the  said  22nd 

would  forbear  "^  ^         ^  ^ 

and  give  time  day  of  August,  which  had  elapsed  before  the  commence- 

the  22nd  of  ment  of  the  suit.     Breach,  non-payment  by  the  defendant 

mised  &c.;—         Plea,  nou  assumpsit. 

Held,  that  the  . 

instrument  was       At  the  trial,  before  Pollock,  C.  B.,  at  the  Westminster 

Wguoua  to  ad"'  wttings  aft«r  last  Hilary  Term,  the  following  guarantee  was 

mit  of  evidence  put  in  on  the  part  of  the  plaintiff: — 

to  shew  that  the  *  *^  *^ 

advance  was 

not  a  past  one,        ^'In  Consideration  of  your  having    this  day  advanced 

simulumeous^y  ^  ^ur  client,  Mr.  Vernon  Dolphin  of  Piccadilly,  in  the 

with  the  execu- 
tion of  the  guarantee,  and  that  no  amendment  of  the  declaration  was  necessary. 
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county  of  Middlesex,  the  Bum  of  £750,  secured  by  his         184". 
warrant  of  attorney,  payable  on  the  22nd  day  of  August    goj^dshedi 
next,  we  hereby  jointly   and  severally  undertake  to  pay  v. 

the  same  oh  the  said  22nd  day  of  August,  or  so  soon  afte]> 
wards  as  you  apply  for  same,  iu  case  default  should  be 
made  in  payment  of  the  sum  of  £750  by  the  said  Vernon 
Dolphin,  Esq.,  on  the  said  22nd  day  of  August  next« 
Dated  this  22nd  day  of  June,  1840. 

"  Yours,  &C., 
«  To  Mr.  W.  G.  Goldshede,  «  Swan  &  Martin." 

'*  95,  Piccadilly." 

It  was  thereupon  objected  by  the  defendant's  counsel,  that 
the  guarantee  was  bad,  as  referring  to  a  past  consideration 
only,  and  that  therefore  no  action  could  be  founded  upon  it ; 
and  also,  that  inasmuch  as  the  declaration  alleged  an  execu- 
tory consideration,  there  was  a  fatal  variance.  The  Lord 
Chief  Baron,  however,  was  of  opinion  that  the  terms  of  the 
guarantee  were  sufficiently  ambiguous  to  admit  of  explana- 
tion, and  that  in  such  case  the  declaration  might  be  amended. 
The  attesting  witness  proved,  that  the  guarantee  was  signed 
and  delivered  by  the  defendant  to  the  plaintiff  simultaneously 
with  the  delivery  of  a  cheque  for  the  money  to  Dolphin, 
and  that  the  guarantee  had  no  reference  whatever  to  a  past 
consideration.  The  Lord  Chief  Baron  thereupon  directed 
a  verdict  to  be  entered  for  the  plaintiff,  but  reserved  leave 
to  the  defendant  to  enter  a  nonsuit,  and  to  the  plaintiff  to 
amend  the  declaration,  if  the  Court  should  be  of  opinion 
that  it  was  necessary. 

C.  JoneSy  Serjt,  having  obtained  a  rule  accordingly, 

Watson  and  Pearson  now  shewed  cause. — There  axe  three 
questions  in  the  present  case ;  first,  whether  there  is  any  va- 
riance between  the  declaration  and  the  guarantee ;  secondly, 
whether  any  amendment  of  the  declaration  can  now  be 


156  EXCHEQUER  REPORTS. 

184/.        made ;  and  lastly^  whether,  if  the  amendment  were  made, 
G^IiJI^.    the  declaration  would  be  good. 

V*  These  questions  depend  alone  upon  the  sufficiency  of  the 

guarantee.  If  that  instrument  should  be  con^dered  to 
refer  to  a  past  consideration  only,  it  is  admitted  that  it 
is  not  good.  The  words  are  equiTocal,  and  the  circum- 
stances of  the  whole  transaction  which  occurred  at  the  time 
the  guarantee  was  executed  were  properly  permitted  to  be 
given  in  evidence,  to  shew  that  the  consideration  was  not  a 
past  consideration.  Thus,  in  Haigh  v.  Brooks  (a),  it  was 
held  that  there  existed  in  the  guarantee  an  ambiguity  that 
might  be  explained  by  the  evidence,  so  as  to  make  the 
contract  valid.  The  words  there  were,  *'in  consideration 
of  your  being  in  advance.''  That  case  was  affirmed  in 
error  from  the  Queen's  Bench,  and  is  strictly  in  point. 
Butcher  v.  Steiuzrt  (jb)  is  also  a  parallel  case ;  there  the 
words  of  the  guarantee  were,  ''in  consideration  of  your 
having  released  the  above-named  defendant  from  custody, 
I  hereby  engage,"  &c. ;  and  it  was  held  that  this  agreement 
might  be  read  to  be,  as  it  really  was,  prospective.  Agiun, 
in  Payne  v.  Wilson  (c),  the  declaration  stated,  that  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  consent  to  suspend  proceedings  against  A.  on  a 
cognovit,  the  defendant  promised  to  pay  £30  on  account  of 
the  debt  for  which  the  cognovit  was  given,  on  the  1st  of 
April  then  next ;  and  it  averred  that  the  plaintiff  did  suspend 
proceedings  on  the  cognovit  accordingly.  The  plaintiff  at 
the  trial  proved  the  following  agreement  in  writing :  "  The 
plaintiff  having,  at  my  request,  consented  to  suspend  pro- 
ceedings against  A.,  I  do  hereby,  in  consideration  thereof, 
personally  promise  to  pay  £30  on  account  of  the  debt,  on 
the  1st  day  of  April."    It  was  objected  that  the  considcra- 


(o)  10  Ad.  &  EU.  a09.  (6)  11  M.  &  W.  857. 

(c)  7  B.  &  C.  423. 
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tion  appeared  by  this  document  to  have  been  executed^  and         1847, 
not,  as  stated  in  the  declaration^  to  be  executory ;  but  it  was     goldbhIdi 
held,  that  as  the  request  must  have  preceded  the  consent  ^• 

to  suspend  the  proceedings,  the  contract  might  be  declared  ^''^''' 
on  as  an  executory  contract,  and  that  therefore  the  ob- 
jection was  not  good.  Tanner  v.  Moore  {a)  is  also  in  favour 
of  the  plaintiff.  Here  the  words  ^'  this  day  "  may  mean  at  a 
future  period  of  this  day,  or  at  this  time ;  they  are  frequently 
used  by  many  persons  to  mean  ''now."  Bowen  v.  CampbeU{b) 
is  also  in  point.  There  the  plaintiff  having  shipped  goods  to 
R.  S.,  refused  to  deliver  the  bill  of  lading  to  him  without  a 
guarantee ;  upon  which  the  defendant  enclosed  a  bill  accept- 
ed by  R.  S.,  in  a  letter  to  the  defendant,  in  which  he  stated 
that  B.  S.  having  accepted  the  bill,  he  gave  his  guarantee 
for  the  payment  of  it  in  case  it  should  be  dishonoured:  and 
it  was  held,  that  the  instrument  sufficiently  disclosed  a  con- 
sideration. Pace  V.  Marsh  (c)  is  to  the  same  effect.  It  is 
therefore  submitted,  that  as  the  instrument  is  ambiguous, 
the  explanation  of  its  meaning  was  correctly  admitted. 
Lastly,  the  amendment  may  be  made.  [Per  Curiam. — 
The  amendment  is  clearly  permissible,  if  the  guarantee  is 
good.] 

IHgott  (with  whom  was  C.  Jones^  Serjt),  in  support  of 
the  rule. — The  guarantee  is  not  correctly  set  out  in  the 
declaration,  and  if  this  amendment  were  allowed,  the 
defendant  would  be  deprived  of  his  right  of  demurrer. 

The  guarantee  is,  it  is  submitted,  perfectly  free  from  am- 
biguity ;  there  is  nothing  in  it  which  is  to  be  done  by  the 
plaintiff  at  a  future  period.  This  is,  in  effect,  an  applica- 
tion to  the  court  to  repeal  the  Statute  of  Frauds,  which 
requires  the  consideration  to  appear  upon  the  face  of  the 
written  instrument     It  is  perfectly  clear  that  this  docu- 

(a)  15  Law.  J.,  N.  S.,  Q.  B.,  391.  {h)  8  Taunt.  679. 

(c)  1  Bing.  216. 


158  EXCHEQUER  REPORTS. 

1847.         ment  refers  to  a  past  eyent,  and  to  that  only.     And  parol 
GoLDSHBDB    ©vldence  is  not  admissible  to  vary  the  terms  of  a  written  in- 
^'  strument.  [Parke,  B. — Youcannotvary  the  terms  of  a  writ- 

ten instrmnent  by  parol  eyidence ;  that  is  a  regular  rule ; 
but  if  you  can  construe  an  instrument  by  parol  evidencey 
where  that  instrument  is  ambiguous^  in  such  a  manner  as 
not  to  contradict  it^  you  are  at  liberty  to  do  so.]  The  doc- 
trine laid  down  in  Wain  v.  Walters  {a\  that  the  considera^ 
tion  must  appear  upon  the  face  of  the  instrument  itself,  was 
fully  established  by  Saunders  y.  Wakefield  {b\  and  has  neyer 
since  been  disturbed.  Pace  v.  Marsh  (c)  was  decided  on 
the  authority  of  Boehm  y.  Campbell  (d),  and  there  cannot 
be  much  reliance  placed  on  either  of  those  cases,  for  In  the 
latter  of  them  the  authority  of  Wain  y.  Walters  was  ques- 
tioned. In  Payne  v.  Wilson  (e),  the  consideration  was  at 
the  defendant's  request.  Tanner  y.  Morse  (f)  was  the 
case  of  a  continuing  guarantee.  In  Butcher  y.  SteuaTt{g), 
the  contract  was  held  not  to  be  within  the  Statute  of 
Frauds. 

The  terms  of  the  instrument  must  be  such  as  to  enable 
-  the  Court,  distinctly  and  with  certainty,  to  gather  from 
them  what  the  consideration  is.  In  James  y.  Williams  (A) 
the  following  letter  was  held  insufficient:  "  As  you  have  a 
claim  on  my  brother  for  5/.  17^.  for  boots  and  shoes,  I 
hereby  undertake  to  pay  you  the  amount  within  six  weeks 
from  this  day."  And  Patteson,  J.,  there  says,  "If  any 
agreement  not  to  sue  the  principal  debtor  is  to  be  implied 
in  this  case,  it  ought  to  haye  been  implied  in  Wain  y. 
Walters ;  but  there  it  was  conceded,  that  the  consideration 
did  not  appear  on  the  face  of  the  writing ;  and  it  was  argued 
it  need  not  appear.     The  plaintiff's  counsel  there  did  not 

(a)  5  East,  10.  (0)  7  B.  &  C.  423. 

(h)  4  B.  &  Ad.  696.  (/)  6  B.  &  Ad.  1109. 

(c)  8  Taunt.  679.  {<g)  11  M.  &  W.  867. 

{d)  1  Biog.  216.  {h)  6  B.  &  Ad.  1109. 
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contend  that  it  was  neoeasarily  to  be  implied  from  the        1847. 
promise  of  the  surety  to  pay  at  a  future  time,  that  the  con-    q^]|J^J^, 
sideration  for  so  doing  was  forbearance  towards  the  principal  v. 

debtor  in  the  mean  time.  And  I  am  of  opinion,  that  no 
inference  is  necessarily  or  fairly  to  be  drawn  from  the  terms 
of  the  guarantee  in  this  case,  that  the  consideration  for  the 
defendant's  promise  was  forbearance  for  six  weeks  to  the 
principal  debtor.''  In  BtuheU  v.  Beavan  (a),  the  guarantee 
was  as  follows : — '^  Whereas  H.  S.  has  hired  your  ship  for 
six  months  from  the  12th  of  July,  1830,  and  such  longer 
time  as  his  intended  voyage  may  require,  and  has  paid  or 
secured  the  freight  for  six  months  from  the  20th  of 
August,  1830,  and  is  about  to  leave  England,  I  guarantee 
the  payment  of  freight  which  shall  accrue  for  any  portion 
of  the  voyage  afler  the  said  six  months ;"  and  the  Court  of 
Common  Fleas,  after  consideration,  held  that  no  considera- 
tion was  apparent  on  the  face  of  this  instrument,  and  that  it 
was  consequently  bad.  Clancy  v.  Piggott  (b)  and  Hawes 
V.  Armstrong  (e)  are  to  the  same  effect  It  is  therefore 
contended,  that  the  guarantee  is  bad.  In  order  to  support 
it,  it  would  be  necessary  to  rely  upon  parol  evidence,  which 
is  not  admisuble. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  In  the  first  place,  I  think  that  the 
Court  has  the  power  to  make  the  amendment,  if  it  be 
necessary,  as  it  is  a  mere  matter  of  fomu  No  amendment, 
however,  is  necessary  in  the  present  case.  The  real  question 
is»  whether  the  evidence  was  admissible,  that  is,  whether  it 
might  be  shewn  that  the  advance  was  not  a  past  advance. 
It  appears  to  me  that  the  evidence  was  properly  received. 
Where  any  written  instrument  is  ambiguous,  evidence  is 

(a)  1  Bing.  N.  C.  103.  (6)  2  Ad.  &  £U.  473. 

(c)  IBing.  N.C.  761. 
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1847.        receivable  to  construe  its  meaning,  but  not  to  alter  or  vary 
„^     "^"^      in  any  manner  the  terms  of  that  instrument.     Here  it  was 

GOLDSHIDB  •^ 

V-  proved,  that  the  guarantee  was  given^  and  that  the  money 

was  thereupon  advanced.  In  the  case  of  Butcher  v.  Steuart, 
the  memorandum  was  held  to  be  prospective,  and  judgment 
was  given  for  the  plaintiff.  That  case  is  very  similar  to  the 
present.  It  was  a  special  case,  and  was  very  recently  de- 
cided. The  present  case  also  falls  within  the  same  prin* 
ciple  as  that  of  Haiffh  v*  Brooks.  The  expression  ''this 
day  "  may  mean  something  which  has  been  done,  or  which  is 
to  be  done  this  day.  Evidence  may  therefore  be  properly 
admitted  to  explain  its  meaning,  though  not  to  contradict  it. 
The  words  are  not  to  have  that  grammatical  strictness  of 
construction  put  upon  them  for  which  the  defendant's  coun- 
sel contends ;  but  such  a  one  as  will  explain  the  meaning  of 
the  parties.  For  these  reasons,  and  upon  the  authority  of  the 
cases  of  Haiffh  v.  Brooks  and  Butcher  v.  Steuart,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  retain  his  verdict  with- 
out any  amendment,  and  that  this  rule  should  be  discharged. 

Parke,  B. — I  am  of  the  same  opinion.  I  entertained  some 
doubt  at  first,  whether  the  consideration  which  appears  on  the 
face  of  this  guarantee  was  sufficiently  ambiguous  to  let  in 
an  explanation.  But,  on  the  authority  of  the  cases  of  Haiffh 
V.  Brooks  and  Butcher  v.  Steuarty  I  think  it  is.  I  think  that 
the  evidence  was  properly  admitted,  not  for  the  purpose  of 
contradicting  the  instrument,  but  to  explain  the  meaning  of 
its  terms.  It  was  proved  that  no  money  had  been  advanced 
before  the  execution  of  the  instrument;  it  must,  therefore, 
be  read  as  pointing  to  future  advances :  and  there  is  nothing 
inconsistent  or  unnatural  in  this  construction.  Upon  this 
grotmd  the  Queen's  Bench  proceeded  in  Haiffh  v.  Brooks^ 
and  nobody  can  doubts  that,  in  that  case,  the  memorandum 
might  be  read  as  referring  to  a  past  event.  So,  in  Butcher 
V.  Steuarty  it  was  shewn  that  no  release  had  been  procured. 
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and  the  time  was  held  to  be  a  future  one.     Butcher  v. 
Steuart  waa  recognised  in  Tan^iwr  v.  Moore.     Now,  reading    ^ 
this  instrument  with  the  facts  given  in  evidence,  there  is  v. 

nothing  inconsistent  with  its  being  for  a  future  event  I, 
however,  foimd  my  opinion  upon  the  cases  of  Haigh  v. 
Brooks  and  Butcher  v.  Steuart.  This  declaration  super- 
adds another  term,  viz.  the  forbearance,  which  the  guarantee 
does  not  support  An  amendment  of  the  declaration  in 
that  particular  may  be  made,  if  thought  advisable. 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  that 
parol  evidence,  as  in  the  case  of  a  will,  is  admissible,  not  to 
alter  or  vary  the  meaning  of  this  written  instrument, 
but  merely  to  explain  the  meaning  of  expressions  contained 
in  it.  Thus,  it  has  been  permitted  to  shew,  that  by  the 
custom  of  a  particular  district^  the  words  ''a  thousand 
rabbits"  mean  1200  rabbits.  The  words  ''your  having 
this  day  advanced,'*  no  advance  having  been  made,  shew 
that  ihey  do  not  refer  to  a  past  event  If  the  words  had 
been  **  having  advanced  yesterday,^  the  evidence  would  not 
have  been  admissible,  as  it  would  have  been  a  contra- 
diction* In  Tanner  v.  Moore^  the  Court  adopted  such  a 
coDStxnction  as  explained  the  meaning  of  the  parties.  I 
diink  we  should  not  adhere  to  the  literal  meaning  of  words 
to  do  injustice ;  but  rather  that  we  should  permit  the  mean- 
ing of  the  parties  to  be  shewn,  that  justice  may  thereby 
be  done  between  them. 

BoLFE,  B. — ^The  question  is,  whether  the  declaration  is 
supported  by  the  production  of  this  guarantee.  If  that 
instrument  really  means  something  dome,  the  plaintiff  is  not 
entitled  to  succeed.  The  question  turns  upon  the  meaning 
of  the  words  ''your  having  this  day  advanced,"  which  may 
mean,  either,  in  consideration  that  you  have  this  day  ad- 
vanced, or  in  consideration  that  you  %hall  have  this  day 
advanced.     The  expression  may  mean  either.     How  then 

VOL.  f.  M  EXCH. 
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1847.         ^0^  we  to  arrive  at  the  real  meaning  ?    The  cases  of  Hcdgk 
GoLDSHBOB    ^'  ^^^^  *^^  Butcher  V.  Steuart  decide  that  parol  evidence 
V.  is  admissible  for  the  purpose  of  e^lanation.    These  cases 

are  in  point*-    The  expression  here  is  equivocal. 

Rule  discharged. 


June  2.  JUDSOX  V.    BoWDEN. 

Covenant.  De-  ii/OYENANT.  The  declaration  stated^  that  by  a  certain 
stating  that  indenture  made  on  the  4ih  of  March,  1845,  between  the 
d^nd^t^  plwntiff  and  the  defendant,  (profert),  the  plaintiff  and  de- 
agreed  to  enter  fendont  did  covenant  and  agree  with  each  other  in  manner 
as  surgeons  and  following,  tiiat  is  to  say,  that  the  plaintiff  and  die  defendant 
notii^aiurf  1,  would  be  and  become  partners  in  the  profession  or  business 
1846,  defendant  ^f  guweons  and  apothecaries,  for  ikt  term  of  one  year,  to 

agreeing  to  pay  o  r  »  j       ^ 

plaintiff  i^oo,  be  Commenced  and  be  computed  from  the  1st  of  January, 

titled  to  all  tiie  1845,  if  the  plaintiff  and  defendant  should  so  long  live ;  that 

£^!^^  ^  the  partnership  should  be  carried  on  at  the  house  situate  at 

proceeded  to  Water  Row,  Ware,  in  the  county  of  Hertford,  then  in  the 

state,  that  it  was  /»     i  •     •^v* 

agreed  that  occupation  of  the  plaintiff,  under  the  style  or  firm  of 

Srte^the  ist  *^  Judson  and  Bowden,"  to  be  printed  or  engraved  or  others 

fotr^Mfle.  ^^  conspicuously  posted  and  published  on  the  principal 

fendantas  hit  outer  door  of  the  said  house,  and  upon,  under,  and  subject 

raccessor  in  • 

the  business,  to  the  terms,  conditions,  and  agreements  following,  that  is  to 
bestradeaToors  '^7>  ^^^  ^^  defendant  should  pay,  and  he  did  thereby 
to  establish        covenant  to  pay,  to  the  plaintiff  the  sum  of  £800,  at  the 

him  in  it,  and  ,  .  . 

defendant  in      times  and  in  manner  thereinafter  mentioned,  viz.  the  sum 

eonaideration 
thereof  coTe- 

Banted  to  pay  plaintiff  the  farther  sum  of  j^O  on  the  25th  of  Mareh,  1846,  in  addition  to 
and  beyona  the  said  sam  of  j^OO,  &c.  Breach ,*'%n-pa7ment  of  the  snm  of  jf50.  Plea, 
that  after  the  Ist  of  January  and  before  the  said  25tJi  of  March  plaintiff  refused  and  neglected  to 
introduce  defendant  as  plaintiff's  successor  to&c,  and  would  not  use  his  best  endeavours  to 
establish  defendant  in  his  business;  wherefore  defendant  refused  to  pay  the  jf50.  Verification  :^ 
HM^  that  the  plea  was  bad,  as  the  introduction  ef  the  defendant  by  plaintiff  to  his  patients 
was  not  a  condition  precedent  to  the  payment  of  the  ;^0. 
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of  £400  upon  the  execution  of  the  said  indenture^  and  the         1847. 
several  sums  of  £100  on  the  25th  of  March^  in  the  years       jumoi/ 
1846-7-8-9  respectively,  the  said  sums  making  together  the  ^' 

Bom  of  £800 ;  that  the  defendant  should,  in  consideration 
of  such  payments,  be  entitled  to  the  entire  profits  of  the 
said  business  from  the  Ist  of  January,  1845,  the  defendant 
paying  all  expenses  of  carrying  on  the  said  business  [from 
the  said  last-mentioned  date;  that  the  plaintiff  should 
introduce  the  defendant  to  the  patients  and  friends  of  the 
plaintiff,  at  first  as  a  partner  and  ultimately  as  his  successor, 
with  the  view  and  for  the  express  purpose  of  securing  to 
the  defendant  the  confidence  of  the  siud  patients  and  friends, 
and  of  obtaining  for  the  defendant  their  future  employment 
in  the  said  business ;  that  the  business  of  the  said  partner- 
ship should  be  carried  on  at  the  then  residence  of  the 
plaintiff  at  Ware,  and  that  the  plaintiff  should  continue  to 
reside  and  to  practise  as  a  surgeon  and  apothecary  in  the 
same  residence  till  the  25th  of  June,  1845,  and  should  at 
all  reasonable  times  be  ready  and  willing  to  attend  and 
advise  and  prescribe  for  patients^  and  to  assist  the  defendant 
in  carrying  on  the  said  business  of  a  surgeon  and  apothecary 
tin  the  1st  of  January,  1846,  and  at  all  subsequent  times 
when  the  plaintiff  should  be  at  the  said  town  of  Ware  or 
in  its  immediate  vicinity;  that  the  plaintiff  should,  firom 
and  ailer  the  1st  of  January,' 1846,  introduce  the  defendant 
as  his  successor  in  the  said  business,  and  should  use  his 
best  endeavours  to  establish  him  in  his  practice  as  a  sur- 
geon and  apothecary  in  the  said  town  of  Ware;  in  con- 
ridemtion  whereof  the  defendant  thereby  covenanted  and 
agreed  to  pay  to  the  plaintiff  the  further  sum  of  £50  on 
the  25th  of  March,  1846,  in  addition  to  and  beyond  the 
said  sum  of  £800 ;  that  the  defendant  should  purchase  from 
the  plaintiff  all  the  medical  fixtures,  drugs,  and  instruments 
then  belonging  to  and  used  in  the  surgery  of  the  plaintiff 
at  Ware  aforesaid,  at  a  valuation  to  be  made  in  the  usual 

M  2 
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1847.  manner^  the  amount  of  such  valuation  to  be  paid  within 
J0D8ON  *^^  months  of  the  date  of  the  said  indenture. — Averment 
_   ^-  of  due  observance  and  performance  by  the  plidntiff  of  his 

BOWDBN.  r^  , 

part  of  the  covenant.     Second  breach,  non-payment  of  the 
said  sum  of  £50,  due  on  the  25  th  of  March,  1846. 

To  this  breach  the  defendant  pleaded,  that  after  the 
siud  1st  day  of  January,  1846,  to  wit,  on  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the 
25th  of  March,  1846,  being  proper  and  reasonable  times 
in  that  behalf,  he  the  defendant  requested  the  plaintiff 
to  introduce  him  as  his  the  plaintiff's  successor  in  the 
said  business,  to  divers  persons,  to  wit,  T.  C,  F.  E., 
W.  C,  and  W.  H.,  and  divers  other  persons  whose 
names  are  to  the  defendant  unknown,  and  which  said 
persons  had  been,  and  at  the  time  of  the  execution  of 
the  said  indenture,  and  up  to  the  time  when  the  plaintiff 
was  requested  by  the  defendant  as  aforesaid  to  intro- 
duce him,  were  respectively  patients  of  the  plaintiff.  Yet 
the  plaintiff  did  not  nor  would,  at  those  several  days  and 
times  when  he  was  so  requested  as  aforesaid,  or  at  any  or 
either  of  them,  or  at  any  other  time  hitherto,  introduce 
the  defendant  to  the  said  persons  or  any  or  either  of  them, 
but  on  the  contrary  the  plaintiff  then  wholly  refused 
and  neglected,  and  from  thence  hitherto  hath  refused  and 
neglected,  to  introduce  the  defendant  to  any  of  the  said  per- 
sons, nor  has  the  plaintiff,  from  the  said  Ist  day  of  January, 
1846,  hitherto,  introduced  the  defendant  at  all  to  any  person 
whomsoever,  as  his  the  plaintifi^s  successor  in  the  said  busi- 
ness, nor  has  the  plaintiff,  at  any  time  since  the  said  1st 
day  of  January,  1846,  used  any  endeavour  whatever  to  es- 
tablish the  defendant  in  the  practice  of  a  suigeon  and 
apothecary  in  the  said  town  of  Ware,  but  the  plaintiff  has 
wholly  neglected  and  refused  so  to  do.  And  the  defendant 
in  fact  saith,  that  the  plaintiff  hath  not  at  any  time  hitherto 
performed  any  part  whatever  of  the  said  allied  considera- 
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tion  for  his  the  defendant's  said  covenant  to  pay  the  plidntiff        1847. 

the  said  further  sum  of  £50,  contrary  to  the  terms  of  the 

said  indenture  in  that  behalf.    Wherefore  he  the  defendant 

did  refuse  to  pay  the  sdd  sum  of  £50,  so  by  him  covenanted 

to  be  paid  in  consideration  of  the  plaintiff's  introducing  him 

the  defendant,  and  using  his  endeavours  to  establish  him  the 

defendant  in  the  practice  of  a  surgeon  and  apothecary,  in 

the  sud  town  of  Ware,  as  in  the  said  indenture  and  in  the 

said  declaration  mentioned,  as  it  was  lawful  for  the  defendant 

to  do  for  the  cause  aforesaid. — Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  stated 
in  or  by  the  plea,  nor  does  it  appear  therefrom,  that  the 
plaintiff  could  or  might,  or  that  he  had  the  means  or 
opportunity  of  introducing  the  defendant  to  the  patients  in 
the  plea  mentioned,  nor  is  it  stated  in  or  by  the  plea  that 
a  reasonable  time  had  elapsed  for  the  plaintiff's  so  doing 
before  the  commencement  of  the  suit,  or  before  the  26th 
day  of  March,  1846 ;  and  that  the  plea  is  bad,  inasmuch  as 
the  covenant  on  the  part  of  the  plaintiff,  to  introduce  the 
defendant  to  the  plaintiff's  patients,  is  not  a  condition  pre- 
cedent to  the  payment  by  the  defendant  to  the  plaintiff  of 
the  said  sum  of  £50  in  the  declaration  mentioned,  but  on 
the  contrary  thereof,  the  said  covenant  on  the  part  of  the 
defendant  was  and  is  a  distinct  and  independent  covenant, 
and  in  no  way  contingent  on  the  performance  by  the  plaintiff 
of  his  said  covenant ;  and  also,  that  it  does  not  appear  by 
the  plea  that  the  defendant  was  ready  and  willing;  and  also 
that  the  plea  is  only  good  by  reason  of  being  an  argu* 
mentative  denial  of  plaintiff's  performance  of  the  condi- 
tion on  which  he  was  to  be  paid,  if  any  such  condition 
there  was ;  and  lastly,  that  the  plea  improperly  concludes 
with  a  verification  instead  of  to  the  country. — Joinder  in 
demurrer. 

WiSes,  in  support  of  the  demurrer. — The  plea  is  bad. 
The  introduction  by  the  plaintiff  of  the  defendant  to  his 


166  EXCHEQUER   REPORTS. 

1847*        patients  is  not  a  condition  precedent  to  bis  right  to  recover 
-    "     '      this  sum  of  £50.  If  it  were,  the  defendant  would  be  absolved 
V.  from  payment  of  this  som  if  the  plaintiff  had  neglected  to  do 

so  in  the  smallest  particular.  It  would  also  be  unfair  to  thede- 
fendant  if  the  covenant  were  to  be  considered  as  complete  on 
the  25th  of  March,  as  the  plaintiff  would  in  that  case  be  under 
no  necessity  of  introducing  him  to  any  patient  after  the  ex- 
piration of  that  time.  The  plaintiff  is  bound  to  use  his  best 
endeavours  to  introduce  the  defendant  after  the  time  fixed  for 
the  payment  of  the  £50.  Here  the  covenants  are  independent. 
The  rule  is  correctly  laid  down  in  Saunders  (a),  that  '^  If  a 
day  be  appointed  for  payment  of  money  or  part  of  it,  or  for 
doing  any  other  act,  uid  the  day  u  to  happen  or  may  happen 
hefore  the  thing  which  is  the  thing  which  is  the  considera- 
tion of  the  money  or  other  act  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other 
act,  before  performance ;  for  it  appears  that  the  party  rdied 
upon  his  remedy,  and  did  not  intend  to  make  his  performance 
a  condition  precedent ;  and  so  it  is  where  no  time  is  fixed  for 
performance  of  that  which  is  the  consideration  of  the  money 
or  other  act"  The  note  contains  the  report  of  Sir  Bichard 
PooTs  case,  which  is  in  point  The  plea  i$  also  bad,  as  it  is 
in  fact  a  traverse,  and  therefore  improperly  concludes  with 
9.  verification. 

Hawkins,  in  support  of  the  plea. — ^The  sum  of  £50  was 
added,  that  the  plaintiff  should  use  his  best  endeavours  to 
introduce  the  defendant  to  his  patients,  and  to  establish  him 
in  his  profession  as  an  apothecary,  before  the  25th  of  March; 
that  is  the  consideration  for  the  additional  sum  of  money. 
[Pollock,  C.  B. — ^It  seems  to  me  that  it  is  quite  consistent 
witii  this  plea,  that  the  plaintiff  did  use  his  best  endeavours 
to  introduce  the  defendant  to  other  patients,  thou^  not  the 
persons  mentioned  in  the  plea.]  He  cited  Collins  v.  Gtbbs  (ft). 

(a)  1  Wins.  Saund.  320  h,  n.  1.  (h)  2  Burr.  899. 
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Peb  Cubiam  ^a). — The  introduction  by  the  plaintiff  of 
the  defendant  to  his  patients  is  not  a  condition  precedent 
to  the  payment  of  the  £50.  The  plaintiff  would  be  under 
die  obligation  to  introduce  the  defendant  after  the  2dtii  of 
MarcL 

Judgmeftt  for  the  Plaintiff. 

(a)  Polloek^  C.  B.,  Aldersan,  B.,  Rolfe^  B.,  PlaU^  B. 


Ramuz  v.  Cbowe.  •^"^^• 

jLIEBT.     The  third  count  of  the  declaration  was  by  the  The  payee  of  a 
plaintiff,  as  the  drawer  of  a  bill  of  exchange  payable  to  his  ofexcbange, 
own  order,  and  accepted  by  tiie  defendant.  ^n^/S?thout 

Plea,  that  after  the  acceptance  of  the  bill  of  ezchanise  in  prodadng  it, 

^         *  ^  maintain  an  ac- 

the  third  count  mentioned,  and  before  the  commencement  Uon  for  the  re- 
of  this  suit,  to  wit,  on  &c.,  the  plaintiff  lost  the  bill  of  ex-  ^^t  againat 
change  in  the  third  count  mentioned  out  of  his  P^>sse88ion,^^^^^^_ 
and  that  the  same  at  the  commencement  of  tiiis  suit  re-  inc  at  maturity. 
mained  and  still  remains  lost  and  not  found,  and  the  plaintiff  bin  of  exchange 
was  not,  at  the  commencement  of  this  suit,  nor  is  he,  the  ^{^  order  v. ' 
holder  of  the  bill  of  exchange  in  the  third  count  mentioned,  ^^^^TZj^ 
or  poesessed  thereof,  nor  hath  the  defendant  found  the  same,  acceptance,  and 

,m  •      1  •  •  <    1  before  action, 

nor  18  the  same  m  his  possession,  custody,  or  power,  or  plaintiff  lost  the 

mider  his  control— Verification.  ^  S  ^^  ^' 

Beplication,  that  after  the  acceptance  of  the  said  bill  ^?»  ^  ^^ 

of  exchange  in  the  third  count  mentioned,  and  before  the  not  then,  nor 

commencement  of  this  suit,  to  wit,  on  the  day  and  in  the  holder  or  pos- 

lessor  of  it. 

Replication, 
that  the  bill  had  never  been  indorsed,  nor  was  it  transferable  by  delivery,  or  capable  of  being 
calbroed  or  pot  in  soit  against  defendant  by  any  other  person  than  plaintiff;  that  plaintiff 
«p  to  th0  oommeHcenent  of  the  soit,  was  alone  entitled  to  be  the  holder,  and  to  receive 
tbe  aaonnt  of  it  from  defendant,  of  which  defendant  at  the  commencement  of  the  snit  had 
noCifie: — Heldf  on  demnrrer  to  the  replication,  that  defendant  was  entitled  to  judgment. 
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1847.        year  in  the  said  plea  mentioned,  he  the  plaintiff  lost  the 
said  bill  of  exchange  in  the  third  count  mentioned  out  of 
his  possession,  and  the  same,  at  the  time  of  the  conmience^ 
ment  of  this  suit,  remained  lost  and  not  found,  in  manner 
and  form  as  in  the  said  plea  mentioned,  and  the  same 
still  remains  lost  and  not  found.     And  the  plaintiff  further 
says,  that  by  reason  merely  of  such  loss,  and  not  for  any 
other  reason,  cause,  or  matter,  or  upon  any  other  account 
whatsoeyer,  he  the  plaintiff  was  not  the  holder  of  the  said 
bill  or  possessed  thereof  as  in  the  said  plea  mentioned. 
And  the  plaintiff  further  says,  that  the  said  bill  had  not 
been  nor  was,  either  at  the  time  it  was  so  lost  by  him  the 
plaintiff  as  aforesaid,  or  at  the  time  of  the  conmiencement 
of  this  8uit»  or  at  any  other  time,  nor  hath  it  been,  nor  is  it 
either  indorsed  by  the  plaintiff,  or  transferable  by  delivery, 
or  capable  of  being  enforced  or  put  in  suit  against  the  de* 
fendant  by  any  other  person  but  the  plaintiff.     And  the 
plaintiff  further  says,  that  up  to  and  until  and  at  the  time 
when  he  the  plaintiff  so  lost  the  said  bill  as  aforesaid,  he 
the  plaintiff  was  always  the  holder  thereof,  and  at  the  time 
^f  the  commencement  of  this  suit  was,  and  from  thence 
hitherto  hath  been  and  still  is,  alone  entitled  to  be  the 
holder  thereof  and  to  receive  the  amount  thereof  from  the 
defendant     And  the  plaintiff  further  says,  that  at  the  time 
of  the  commencement  of  this  suit  the  defendant  had  due 
notice  that  the  plaintiff  was  not  the  holder  or  possessor 
of  the  said  bill   in   the  third  count  mentioned,   for  the 
reason  Aforesaid ;  that  up  to  and  until  and  at  the  time 
when  the  said  bill  was  lost  as  aforesaid,  the  plaintiff  had 
always  been  the  holder  thereof  as  aforesaid;  that  at  the 
time  when  the  said  bill  was  so  lost  as  aforesaid,  or  at  any 
other  time  before  the  commencement  of  this  suit,  the  said 
bill  had  not  been  either  indorsed  by  the  plaintifi^  or  trans- 
ferable by  delivery,  or  capable  of  being  enforced,  or  put 
in  suit  against  him  the  defendant,  by  any  other  person  but 
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the  plaintiff;  and  that  at  the  time  of  the  commencement  of        1847. 
this  eait,  the  plaintiff  was  alone  entitled  to  be  the  holder 
thereof,  and  to  receive  the  amount  thereof  from  the  de- 
fendant.— ^Verification. 

Demnrrer,  assigning  for  causes,  that  it  does  not  appear 
that  the  plaintiff  had  not  written  his  name  on  the  back  of 
the  ssdd  bill  at  the  time  of  the  said  loss,  and  that  it  does  not 
Buffidently  appear  that  the  bill  was  not  at  the  time  of  the 
loss  in  such  a  state  that  the  defendant  might  have  been  or 
may  be  compeUed  to  pay  the  same  to  a  bonft  fide  holder 
thereof,  or  that  the  defendant  had  notice  or  was  informed 
that  tiie  name  of  the  plaintiff  was  not  written  on  the  back 
of  the  bill;  and  that  it  does  not  appear  at  what  time  or  on 
what  day  the  defendant  had  the  notice  in  the  said  repli- 
cation mentioned ;  that  the  allegation  of  notice  is  not 
pleaded  with  sufficient  certainty  as  to  the  time ;  that  it  does 
not  appear  that  the  defendant  had  such  notice,  or  was 
requested  to  pay  the  bill,  before  the  commencement  of  this 
suit,  or  that  the  plaintiff  was  ready  or  willing,  or  offered 
to  give  or  gave  the  defendant  any  indemnity  against  being 
called  upon  to  pay  the  said  lost  bill  of  exchange. 

Joinder  in  demurrer.^ — One  of  the  defendant's  points 
was,  that  he  should  contend  that  the  replication  was  bad 
on  general  demurrer. 

UdaUf  in  support  of  the  demurrer. — The  substantial 
question  in  the  present  case  arises  upon  general  demurrer, 
and  is,  whether  a  person  who  loses  a  bill  of  exchange,  and 
consequently  is  unable  to  produce  it,  is  entitled  to  recover 
upon  it  in  an  action  against  the  acceptor.  It  is  contended 
that  he  cannot,  and  that  therefore  the  defendant  is  entitled 
to  judgment  upon  general  demurrer.  The  case  of  Hansard 
V.  Robinson  {a)  is  a  direct  authority  upon  this  point     The 

(a)  7  B.  &  C.  90. 
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1847.  various  cases  upon  the  subject  were  well  considered  in  that 
case,  and  are  collected  there;  and  the  judgment  of  the 
Court  was  given  after  time  taken  for  consideration.  The 
ground  of  that  decision  was,  that  the  acceptor,  on  paying 
the  bill,  had  a  right  to  the  possession  of  it  for  his  own 
security,  and  as  his  voucher  and  discharge  pro  tanto  in 
his  account  with  the  drawer.  And  Lord  Tenterden  there 
says,  '^  If  upon  an  offer  of  payment  the  holder  should 
refuse  to  deliver  up  the  bill,  can  it  be  doubted  that  the 
acceptor  might  retract  his  offer,  or  retain  his  money?" 
And  he  proceeds  thus,  in  a  succeeding  part  of  the  judg- 
ment of  the  Court,  which  was  delivered  by  him : — "  Has 
the  holder  a  right,  by  his  own  negligence  or  misfortune,  to 
cast  this  burthen  upon  the  acceptor,  even  as  a  punishment 
for  not  discharging  the  bill  on  the  day  it  became  due  ?  We 
think  the  custom  of  merchants  does  not  authorise  us  to  say 
that  this  is  the  law."  That  case  is  a  direct  authority  in  the 
defendant's  favour.  The  laches  of  the  holder  is  not  to  be 
encouraged  by  the  Court  It  may  be  added,  that  a  diffi- 
culty would  arise  in  case  it  were  necessary  to  take  an 
objection  to  the  stamp,  if  the  instrument  were  not  pro- 
duced. The  replication  is  also  bad,  for  the  causes  assigned 
by  the  spedal  demurrer.  It  does  not  shew  that  the  de- 
fendant is  wholly  out  of  jeopardy ;  nor  does  it  contain  any 
allegation  that  the  name  of  the  plaintiff  was  not  upon  the 
back  of  the  bill.  The  defendant  might  thecefore  be  liable 
to  an  action  from  a  bon&  fide  holder,  who  had  received 
the  bill  from  some  person  by  wham  it  had  been  found 
Marstan  v.  Allen  (a)  shews  that  the  writing  of  a  person's 
name  on  the  back  of  a  bill  or  note  does  not  per  se  constitute 
an  indorsement. 

Hawkins,  contra, — As  to  the  last  objection,  the  Ian- 

(a)  8  M.  &  W,  494. 
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gnage  of  the  replication  is  very  strong  It  is  suflScientlj 
alleged  that  there  was  no  indorsement  on  the  bill,  and  that 
nobody  could  sue  upon  it.  As  to  the  main  question^ 
the  case  of  Hansard  v.  RMnsan  is  distinguishable  from 
the  presents  That  was  an  action  by  an  indorsee  against  the 
acceptor,  and  not  by  the  dratoer,  as  it  is  in  the  present  case. 
It  also  appeared  that  the  bill  had  been  indorsed.  [Piatt,  B. — 
In  Woodford  v.  Whiteley  {a\  it  was  held  by  Parke,  B.,  that 
an  acceptance  of  a  bill  of  exchange  by  the  debtor,  taken  as 
payment  by  the  creditor,  must  be  taken  1U9  a  discharge,  if 
not  proved  by  the  creditor  to  be  discharged,  although  it  be 
proved  to  be  lost.]  It  did  not  appear  in  that  case  whether 
the  bill  was  indorsed  or  not.  Rolt  v.  Watson  (b)  is  on  all- 
fimrs  with  the  present  case.  It  was  there  held,  that  the 
aoeeptanee  of  a  bill  which  had  not  been  indorsed,  and  which 
had  been  lost,  was  no  defence  to  an  action  for  the  value  of 
certain  goods  for  which  the  bill  had  been  accepted.  Best, 
C.  J.,  there  says : — *^  There  is  no  dedsion  in  which  the  party 
has  been  held  to  be  responsible  in  respect  of  an  outstand- 
ing bin  unindorsed.  In  all  the  cases  in  which  a  defendant 
has  been  holden  to  be  discharged  in  respect  of  a  supposed 
liability  on  a  bill,  the  bill  has  been  in  such  a  state  as  to  be 
likely  to  be  used  against  him ;  as  in  Champion  v.  Terry  (c), 
where  the  defendant  paid  for  goods  by  a  bill  which  he  had 
indorsed  in  blank."  fFain  v.  Bailey  (d)  was  dedded  on  the 
same  principle  as  BoU  v.  Watson.  Cunliffe  v.  Whitehead  {e) 
is  also  in  pomt.  This  plea  does  not  state  that  the  bill  was 
indorsed ;  it  is  therefore  bad :  IMce  v.  IMce  (/).  In  Smith 
V.  JiPCbire{ff),  it  was  expressly  held  that  it  could  not  be 
presumed  that  a  bill  had  been  transferred  which  was  pay- 
able to  a  man's  own  order,  unless  it  appeared  that  such  an 

(a)  Moo.  &  M.  517.  {e)  3  Bing.  N.  C.  828 ;  6  Scott, 

(b)  4  BiDg.  273.  31. 
(e)  3  Brod.  &  Bing.  295.  (/)  16  M.  &  W.  232. 
(d)  10  Ad.  &  £11. 16.  (ff)  5  East,  477. 
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1947*         order  had  been  made.     It  is  therefore  not  necessary  to 
Ramus        make  that  allegation  in  the  replication. 


p. 
Crowb. 


Udall,  in  reply,  relied  upon  Hansard  v.  Sobinstm,  and 
the  authorities  referred  to  in  that  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  (July  3)  delivered  by 

■ 

Platt,  B. — In  this  action  the  plaintiff,  in  the  third  count, 
declared  as  the  drawer  of  a  bill  of  exchange,  payable  to 
his  own  order,  and  accepted  by  the  defendant.  The 
defendant  pleaded,  that  after  the  acceptance  of  the  bill, 
and  before  the  commencement  of  the  suit,  the  plaintiff 
lost  the  bill  out  of  his  possession ;  that  the  bill  remained 
lost  until  and  at  the  time  of  the  commencement  of  the 
suit ;  and  that  the  plaintiff  at  the  time  of  the  commence- 
ment of  the  suit  was  not,  nor  was  he  at  the  time  of  the 
defendant's  pleading,  the  holder  or  possessed  of  the  bill. 
The  plaintiff  replied,  that  by  reason  of  such  loss  alone 
he  was  not  the  holder  of  the  bill ;  that  the  bill,  at  the  time 
it  was  so  lost,  and  at  the  time  of  the  commencement  of  the 
suit,  had  not  been  nor  was  indorsed  by  him  or  transferable 
by  delivery,  or  capable  of  being  enforced  or  put  in  suit 
against  the  defendant  by  any  other  person  than  the  plain- 
tiff; that  until  the  loss  he  was  always  the  holder,  and 
from  thence  until  and  at  the  time  of  the  commencement  of 
the  suit,  was  alone  entitled  to  be  the  holder  thereof,  and 
to  receive  the  amount  thereof  from  the  defendant ;  and  that 
the  defendant  at  the  lime  of  the  commencement  of  the  suit 
had  due  notice  of  the  premises.  To  this  replication  the 
defendant  demurred;  and  the  question  was,  whether, 
upon  the  facts  stated  in  the  pleadings,  the  plaintiff  was 
entitled  to  recover;  in  other  words,  whether  the  payee  of 
a  negotiable  bill  of  exchange,  having  lost  it,  can,  on  its 
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arriying  at  maturity,  without  its  production,  Tnaintain  1847. 
an  action  agunst  the  acceptor  for  recovery  of  its  amount. 
On  the  part  of  the  defendant,  it  was  contended,  accord- 
ing to  the  doctrine  laid  down  hj  the  Court  of  King's 
Bench  in  Hansard  t.  Rdbimany  that  by  the  custom  of  mer- 
chants the  holder  of  a  bill  should  present  the  instrument 
at  its  maturity  to  the  acceptor,  demand  payment  of  its 
amount,  and  upon  receipt  of  the  money  deliver  up  the  bill ; 
that  the  acceptor  paying  the  bill  has  a  right  to  the  pos- 
session of  the  instrument  for  his  own  security,  and  as  his 
▼oudier  and  discharge,  pro  tanto,  in  his  account  with  the 
drawer ;  that  to  one  who  should  refuse  or  be  unable  to 
deliver  up  the  bill,  the  acceptor  is  not  bound  to  pay  the  sum 
theran  specified.  The  plaintifP,  admitting  the  general 
role  of  law,  sought  to  except  firom  its  operation  cases  in 
which  the  plaintiff's  inability  to  deliver  up  the  bill  resulted 
from  his  having  lost  it  while  it  remained  payable  to  his 
own  order,  and  cited  Wain  v.  Bailey^  Holt  v.  Watson^  and 
Cunliffe  V.  Whitehead.  The  first  and  third  of  these  cases, 
however,  do  not  appear  to  support  the  alleged  exception. 
The  note  in  Wain  v.  Bailey  was  not  negotiable ;  it  was 
not  made  payable  to  order,  or  to  the  bearer,  but  to  the 
plaintiff  only,  who  therefore  alone  could  enforce  the  payment 
In  Cwdifft  V.  WhiteJiead,  the  plaintiff  did  not  shew  in  his  de- 
claration that  he  was  indorsee  of  the  bill,  but  the  bailee  from 
a  third  person  to  whom  it  had  been  indorsed ;  and  the  Court 
held  that  as  such  mere  bailee  he  had  not  any  right  of  action. 
The  general  rule  is  supported  by  Lord  Eldon^s  observa- 
tions in  the  case  JS!r  parte  Greentoay  (a),  and  the  decisions 
mPiersan  v.  Hutchinson  {b)y  Bevan  v.  HiU{c)y  Mayor  v. 
Johnson  (rf),  Pook  v.  Smith  (e),  DangerJUld  v.   WUby  (/), 


{a)  6  Yes.,  Jan.,  812.  (d)  3  Camp.  324. 

{h)  2  Camp.  211.  \e)  Holt,  N.  P.  C.  144. 

(c)  2  Camp.  381.  (/)  4  Esp.  159. 
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1847.  Davis  V.  Dodd{a\  and  Champion  v.  Terry  {b).  On  the 
other  hand.  Long  t.  BaxOie  (c),  Glover  v.  Thomson  (d),  and 
2>ar^  V.  Hinckes  and  jRoft  v.  Watson^  quoted  respectively 
by  the  plaintiff's  counsel  in  Hansard  v.  Robinson,  are 
authorities  in  support  of  the  exception.  But  in  the  dis- 
cussion of  Hansard  t.  Robinsony  all  those  cases  were  brought 
before  the  Court  of  King's  Bench;  and  that  Court,  after 
taking  time  to  consider,  overruled  such  of  them  as  sup- 
ported the  exception,  and  decided,  as  we  think  properly, 
that,  according  to  the  custom  of  merchants,  the  acceptor  of  a 
negotiable  bill  was  not  bound  to  pay  unless  the  party  de^ 
manding  payment  produced,  and  ofiered  to  deliver  up,  the 
instrument  itsel£  This  decision  goyems  the  present  case. 
The  bill  accepted  by  the  defendant  was  negotiable ;  and  the 
plaintiff,  by  reason  of  his  loss  of  it,  being  imable  to  produce 
it  to  the  defendant,  cannot  by  the  law  of  merchants  compel 
him  to  pay  the  amount*  As  to  the  third  count,  therefore, 
the  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 

(a)  4  Taunt.  602.  {c)  2  Camp.  214,  n. 

\h)  7  Moore,  IdO ;  3  Brod.  &  \d)  Ryan  &  Moo.  40S. 

^        Bing.  2d5. 
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Bebboe  v.  Spittle.  June*!. 

JLIeBT. — ^The  declaration  commenced  thue: — ^"Walter  DecUndon, 
Berdoe,  the  plaintiff  in  this  suit,  by  John  Thomas  Saunders  S^comu, 
h     attorney,  complains  of  George  Spittle,  who  h     been  J?""?*^  . 
summoned,^  &c.   The  first  count  was  for  goods  sold  and  de-  h    attorney, 
livered.     The  second  count  stated,  ^Hhat  the  defendant  was  whoh  °been' 
mdebted  to  the  plaintiff  in  5/.  lOsAd.,  for  the  price  and  value  gnd^S  for 
of  work  then  done,  and  materials  for  the  same  provided  by  ^°r^  ""^  "*»- 

terials  "  pro* 

the  plaintiff  for  the  defendant,  at  h    request."    The  third  vlded  for  de- 

count  was  on  an  account  stated :  and  the  general  breach  j^uMt.'"* 

aUeged  therein  was,  «  yet  the  defendant  ha     not  paid  the  ^Z"^ 

same  or  any  part  thereof.'*  "  defendant  ha 

Special  demurrer,  assigning  for  causes,  that  the  declara-  same:"— 

tion  contained  divers  blanks  and  void  spaces,  and  that  it  ^^  demurrer* 

was  not  alleged  in  the  breach  that  the  defendant  had  not  J^*'  first  and 

^  ^  last  coanta  were 

paid  the  plaintifi^  but  only  that  he  '^ha    not"  paid  the  good;  second, 
same,  and  the  said  ^^ha  "  was  uncertain  and  unintelligible. 
— Joinder  in  demurrer. 

Hawkins,  in  support  of  the  demurrer. — The  second  count 
is  at  all  events  bad,  as  it  is  not  stated  at  whose  request 
the  work  was  done ;  and  the  blanks  render  the  first  and 
Ihird  counts  bad,  for  the  reasons  assigned  by  the  special 
demurrer  (a). 

Lushy  contr^ — The  last-  objection  is  frivolous.  In  Fer^ 
guson  V.  Mitcliell{b\  Parkcy  B.,  says,  "  The  recital  of  the 
writ  in  the  commencement  of  a  declaration  in  debt  was 
held  by  the  Court  of  King's  Bench,  in  Lord  v.  ffaustoun(c), 
to  be  surplusage,  and  that  the  words  *  of  a  plea  that  the 

(«)  Com.  Dig.  Pleader,  (C.  44).     '  C,  M.,  &  R.  687. 
(b)  4  Dowl.  P.  C.  613;  S.  C,  2  (c)  11  East,  62. 

VOU  I.  N  EXGH. 
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1847*        defendant  render/  &c.,  might  be  rejected  as  surplusage; 
and  that  was  decided  on  special  demurrer." 

The  second  count  is  good.  It  is  not  necessary  to  state 
a  request,  where  it  is  alleged  that  the  work  and  labour  were 
done  by  the  plaintiff  for  the  defendant.  [Rolfs,  B.-^It  is 
not  necessary  in  the  case  of  money  lent,  but  here  the  work 
might  have  been  done  at  the  request  of  a  third  party.] 
Then  the  defendant  would  not  be  indebted  to  the  pUdntiff. 
The  Court  should  hold  that  h  means  hiSf  by  reasonable  in- 
tendment. The  other  counts  are  clearly  good,  and  the 
demurrer  is  not  confined  to  the  second  county  but  is  to  the 
whole  declaration. 

Per  Curiam  (a). — There  must  be  judgment  for  the 
plaintiff  on  the  first  and  last  counts,  and  for  the  defendant 
on  the  second. 

Judgment  accordingly. 
(a)  Pollock,  C.  B.,  Alderson,  B.,  Bolfe,  B.,  and  PlaU,  B. 


L. 
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SiDEBOTTOH  V.  The  Commkuoners  of  the  Glossop         •^«««2. 

Beseevoib8» 

IRESPASS  for  breaking  and  entering  the  plaintiff^B  Trespass  for 
cotton  mill,  situated  at  Broadbottom,   in  the  parish  of  entering  ^in- 
Mottram  in  Longdendale,  in  the  county  of  Chester,  and  ?J."  ™j^  "^^ 
seizing  therein  certain  goods  of  the  plaintiff,  &c.  goods.    Plea, 

The  defendants  justified  under  stat.  1  Vict.  c.  Ixxix,  which  c.  Uxix,  (local), 
is  «  An  Act  for  making  and  maintaining  Reservoirs  upon  ^tl^t^'lf^. 
the  tributary  Streams  of  the  River  Etherow,  otherwise  the  m«nonf rs 

•       ,  .  •  *  •  under  the  act, 

Mersey,  in  the  parish  of  Glossop,  in  the  county  of  Derby,  completed  one 
for  more  effectually  and  regularly  supplying  with  Water  voirs'mcn- 
the  Mills,  Manufactories,  and  Works  on  the  said  tributary  ^^^^"^^ 
Streams  and  River."  mill  was  bcne- 

The  plea  stated,  that  the  defendants  were  commissioners  supply  of  water 
for  carrying  the  act  into  effect,  and  that  they  completed  thara*^ccrtein 
me  reservoir,  namely,  the  Hurst  reservoir,  upon  the  upper  "*f  T"?**^^' 

^^  anQ  uiac  me 

part  of  one  of  the  tributary  streams  of  the  river  Etherow ;  trespass  was 

committed  and 
tbe  foods  were  taken  as  a  distress  for  non-payment  of  the  rate.  Replication,  that  only  one 
nmrroir  had  been  completed.  The  act  was  for  making  and  maintaining  reaer? oirs  upon  the  tri- 
butary streams  of  the  river  Ktherow,  otherwise  the  Mersey,  in  the  parish  of  Glossop,  in  the  county 
of  Derby,  for  more  effectually  and  regularly  supplying  with  water  the  mills,  manufactories,  and 
works  on  the  said  tributary  streams  and  rivers.  The  preamble  of  the  act  recites  that  certain  manu- 
&etnring  trades  were  extensively  carried  on  along  the  tributary  streams  of  the  river  Etherow, 
otherwise  the  Mersey,  and  along  the  said  river,  and  that  great  inconvenience  was  felt  by  persons 
engaged  in  those  trades  from  the  supply  of  water  being  inadequate  to  propel  the  machinery  of  their 
mUls,  &c.,  situated  thereon ;  and  that  such  inconvenience  would  be  greatly  removed  by  the  con- 
tmction  of  proper  reservoirs  for  creating  a  regular  supply;  and  that  there  were  three  eligible  situa- 
tioos  for  such  reservoirs  in  three  narrow  valleys  in  the  township  of  Glossop,  Whitfield,  Sim- 
mondiey,  and  Chunal,  in  the  parish  of  Glossop,  through  which  the  said  tributary  streams,  called 
ftc,  ran,  by  which  the  mills,  &c.,  might  be  regularly  supplied  with  water ;  and  that  it  would  be 
of  great  advantage  to  the  occupiers  of  the  mills,  &g.,  and  of  the  lands  adjoining,  and  to  the  public, 
if  u«  object  were  accomplished.  The  style  of  the  corporation  to  be  "  The  Commissioners  of 
the  Gloisop  Reservoirs."  By  s.  18, 'the  persons  qualified  to  vote  at  meetings  are  the  occupiers 
rated,  or  who  would  be  liable  to  be  rated,  if  the  reservoirs  to  be  made  were  then  actually  made 
and  in  ose.  By  s.  33,  the  commissioners  are  empowered  to  levy  rates  yearly,  or  half  yearly,  upon 
all  persons  who  shall  occupy  any  part  of  the  said  tributary  streams  or  river  Etherow,  and  the 
falls,  within  certain  limits,  in  certain 'proportions.  By  s.  34,  separate  rates  are  to  be  levied  for 
each  reservoir,  and  separate  accounts  to  be  kept.  By  s.  39,  the  commissioners  are  to  appoint 
persons  to  survey  and  ascertain  the  height  of  falls,  and  degree  of  benefit  derived  by  the  said 
mills,  &c.  S.  38  enacts,  that  **  no  rate  shall  be  levied  or  assessed  under  the  provisions  herein- 
before contained  until  the  said  reservoirs  shall  be  actually  made  and  in  use,  and  water  supplied 
therefrom  : — Held,  that  the  completion  of  one  reservoir  entitled  the  commissioners  to  levy  a 
rate  on  the  persons  actually  benefited  by  it ;  and  therefore  that  the  plea  was  good. 

n2 
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1847.  that  they  constructed  the  necessary  works  as  required  by 
SiDEBOTTOM  ^^^  ^^  9  ^^^^  "  ^hc  sald  rcscrvoir  and  the  said  works 
CommUstoncrt  ^^^^^^^  therewith  were  used  by  the  defendants,  as 
of  Glossop  such  commissioners  as  aforesaid,  for  the  providing  a  more 
regular  supply  of  water  in  the  said  tributary  stream  and 
the  said  river  Etherow,  and  a  more  regular  supply  of 
water  was  during  all  that  time  provided  in  the  same  from 
the  said  reservoir  of  Hurst,  and  to  the  plaintiff's  mill;" 
that  the  defendants,  as  such  commissioners,  appointed  one 
T.  G.  as  inspector  and  surveyor,  to  inspect  and  survey 
the  whole  of  the  streams,  &c.,  the  supply  of  water  in  which 
might  be  regulated  and  affected  by  the  Hurst  resorvoir,  to 
measure  and  ascertain  the  height  of  the  faUs  existing 
therein  respectively,  &c;  and  that  the  said  T.  G.  was  to 
report  to  the  defendants  the  amount  of  the  falls,  and  to 
ascertain  and  determine  the  relative  degree  or  proportion 
of  the  benefit  which  such  mills,  &c.,  then  received."  The 
plea  then  proceeded  to  state,  that,  T.  G.  having  made  his 
report  of  the  benefit  derived  by  the  plaintiff  by  reason  of 
the  fall  of  water,  an  assessment  was  made,  and  a  rate;  and 
that  the  plaintiff  was  rated  to  pay  a  certain  sum  of  money 
for  the  expenses  of  this  reservoir.  The  plea  contained 
various  allegations,  in  order  to  satisfy  the  conditions  of  the 
act  of  Parliament,  and  concluded  by  alleging  that  the  de- 
fendants entered  the  mill  and  took  the  goods  as  a  distress 
for  non-payment  of  the  rate. 

BrCplication,  that  at  the  time  of  making  and  levying  the 
said  rate  in  the  plea  mentioned,  the  said  reservoirs  in  the 
said  act  mentioned  were  not  actually  made  nor  in  use,  nor 
was  water  supplied  therefrom;  and  at  the  said  time  of 
making  and  levying  the  said  xate,  one  only  of  such  reser- 
voirs was  actually  made  and  in  use,  and  water  supplied 
therefrom. — Verification. 

General  demurrer,  and  joinder. 

The  defendants'  point  was,  that  the  replication  attempts 
to  raise  an  immaterial  issue,  and  that  it  is  quite  sufficient 
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that  the  esud  one  reservoir  was  made,  under  the  circum- 
stances and  in  the  manner  set  forth  in  the  plea. 

The  plaintiff's  points  were,  that,  under  the  38  th  section 
of  the  act,  under  the  authority  of  which  the  rate  in  ques- 
tion purports  to  have  been  made,  it  is  a  condition  prece- 
dent to  the  levying  or  assessing  of  any  rate,  that  all  the 
three  reservoirs  mentioned  in  the  said  act  should  have  been 
actually  made  and  in  use,  and  water  be  supplied  therefrom, 
and  that  the  matter  alleged  in  the  replication  is  conse- 
quently material ;  and  also  that  the  plea  is  insufficient,  for 
want  of  an  express  allegation  that  the  reservoirs  were  ac- 
tually made  and  in  use  before  and  at  the  time  when  the 
rate  was  levied  and  assessed  (a). 


SiDB  BOTTOM 
V. 

Commissionen 

of  Glossop 

Rburvgirs. 


(a)  Tke  following  sections  of 
this  act  are  alone  material  to  the 
present  case : — 

Sect.  1.  The  preamble  recites, 
that  ^  Whereas  the  spinning  and 
manufacturing  of  cotton,  the  pro- 
oeas  of  calico  printing,  and  other 
manufacturing  trades,  are  exten- 
nvely  carried  on  along  the  course 
of  the  tributary  streams  of  the 
rirer  Etherow,  otherwise  the 
Mersey,  and  of  the  said  rirer : 
and  whereas  great  inconvenience 
is  felt  by  persons  engaged  in  such 
tndes  from  the  supply  of  the  wa- 
ter in  the  said  tributary  streams 
and  rirer  at  certain  seasons  of  the 
year  being  inadequate  to  the  pro- 
pelling of  the  machinery  in  the 
mills,  manufactories,  and  works 
thereon  ;  and  whereas  it  appears 
that  such  inconrenience  would  be 
greatly  leliered,  if  not  wholly  re- 
moved, by  the  construction  of 
proper  reserroirs  for  the  im- 
pounding of  water  therein  in 
times  of  flood  and  rainy  seasons, 
and  delirering  the  same  out  in  a 


regular  diurnal  supply  for  the 
use  of  the  mills,  manufactories, 
and  works  upon  the  said  tribu- 
tary streams  and  rirer,  and  that 
there  are  eligible  situations  for 
the  formation  of  such  reserroirs 
in  three  narrow  ralleys  in  the 
townships  of  Glossop,  Whitfield, 
Simmondley,  and  Chunal,  in 
the  parish  of  Glossop  aforesaid, 
through  which  the  said  tribu- 
tary streams  called  Shelf  Brook, 
Hurst  Brook,  and  Chunal  Brook, 
run,  and  which,  by  short  em- 
bankments, may  be  made  ca- 
pable of  containing  and  delirer- 
ing a  regular  supply  of  water  for 
the  use  of  the  said  mills,  manu- 
factories, and  works ;  and  where- 
as it  would  be  of  great  benefit  and 
adrantage  to  the  owners  and  oc* 
cupiers  of  the  several  mills,  ma- 
nufactories, and  works  on  the  said 
tributary  streams  and  rirer,  to 
the  occupiers  of  the  lands  adjoin- 
ing thereto,  and  to  the  public  at 
large,  if  the  said  objects  were  ac- 
complished."    Certain]  commis- 
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Watson  (with  whom  waa  Hoffgitts)    in  support  of  the 
demurrer.— The  question  which  is  raised  on  the  demurrer 


sioners  were  then  named,  the 
name  of  the  hody  corporate  to 
be,  ''  The  Commissioners  of  the 
Glossop  Reservoirs." 

Sect.  2  enacts,  "  That  in  case 
any  commissioner  hereby  ap- 
pointed, or  hereafter  to  be  ap- 
pointed, under  or  by  virtue  of 
this  act,  shall  die,  or  desire  to  be 
discharged,  or  refuse  or  decline 
or  become  incapable  to  act  as  a 
commissioner  under  this  act,  then 
and  in  every  such  case  a  new 
commissioner  shall  be  elected  in 
his  room  at  an  annual,  extraordi- 
nary, or  adjourned  general  meet- 
ing of  the  occupiers  of  the  said 
tributary  streams  and  river,  and 
of  the  falls  to  be  supplied  with 
water  therefrom,  to  be  consti- 
tuted and  convened  in  manner 
hereinafter  mentioned ;  and  every 
such  new  commissioner  shall  have 
the  like  powers  and  authorities  in 
all  respects  to  act  as  a  commis- 
sioner in  the  execution  of  tills 
act  as  if  he  had  been  originally 
appointed  a  commissioner  in  and 
by  this  act ;  but  none  of  the 
powers  hereby  given  to  the  said 
commissioners  shall  be  suspended 
or  aifected  by  reason  of  any  va- 
cancy which  may  occur  as  afore- 
said not  having  been  filled  up. 
Provided  always,  that  at  least 
one  half  of  the  number  of  the 
commissioners  for  the  time  being 
shall  be  owners  in  their  own 
right,  or  in  right  of  their  wives 
respectively,  of  some  part  or  parts 
of  the  said  tributary  streams  or 
river,  or  the  falb  supplied  there- 
from respectively." 


Sect.  10  enacts, ''  That  the  said 
commissioners  shall  and  they  are 
hereby  required  to  order  and  di- 
rect proper  books  to  be  provided 
and  kept  by  their  clerk  for  the 
time  being,  in  which  books  such 
clerk  shall  enter,  or  cause  to  be 
entered,  true  and  regular  ac- 
counts of  all  suras  of  money  re- 
ceived, paid,  laid  out,  and  ex- 
pended for  such  commissioners 
in  the  execution  and  by  virtue 
of  this  act,  and  of  the  several  ar- 
ticles, matters,  and  things  for 
which  sums  of  money  shall  have 
been  disbursed,  laid  out,  and  paid ; 
and  such  books  shall  at  all  times 
be  open,  without  fee  or  reward, 
to  the  inspection  of  every  person 
who  shall  for  the  time  being  be 
a  commissioner  under  this  act, 
and  of  every  such  occupier  of  the 
said  tributary  streams,  river,  or 
falls,  as  under  tlie  provisions 
hereinafter  contained  shall  for 
the  time  being  be  liable  to  be  as- 
sessed to  the  rates  hereinafter  au- 
thorised to  be  imposed,  or  would 
be  so  liable  if  the  said  reservoirs 
hereby  authorised  to  be  made 
were  then  actually  in  use,  and  of 
every  mortgagee  of  the  said  rates ; 
and  every  such  commissioner,  oc- 
cupier, and  mortgagee  shall  or  may 
take  copies  of  or  extracts  from 
the  said  books,  or  any  pai*t  there- 
of, without  paying  anything  for 
the  same;  and  in  case  the  said 
clerk  shall  refuse  to  permit,  or 
shall  not  permit  any  such  com- 
missioner, occupier,  or  mortga- 
gee to  inspect  any  such  books,  or 
take  such  copies  or  extracts  as 
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to  the  replication  arises  also  on  the  plea.    It  is  simply,         18^7* 
whether  or  not  the  commissioners,  upon  the  completion  of    gfosBorroM 


aforesaid,  such  clerk  shall  forfeit 
and  pay  any  sum  of  money  not 
exceeding  fiye  pounds,  to  be  leyied 
or  applied  in  the  same  manner  as 
other  penalties  are  hereinafter 
directed  to  be  levied  and  ap- 
plied." 

Sect.  18  enacts,  ^  That,  once 
at  least  in  trery  year,  the  said 
oommisrioners  shall  and  they  are 
hereby  required  to  make  a  just 
and  true  statement  and  account 
of  all  sums  of  money  by  them  re- 
ceived and  expended  in  the  exe- 
cution of  this  act,  and  shall  cause 
a  competent  number  of  copies  of 
erery  such  statement  or  account 
to  be  printed,  and  one  of  such 
copies  to  be  laid  before  the  an- 
nual general  meeting  of  the  oc- 
cupiers of  the  same  tributary 
streams,  rivers,  and  fiills,  and  also 
one  of  such  printed  copies  to  be 
sent  by  the  post  at  least  fourteen 
days  before  the  time  appointed 
for  the  holding  of  such  annual 
general  meeting,  to  every  occu- 
pier who  under  the  provisions 
hereinafter  contdned  shall  be 
qualified  to  attend  and  vote  at 
such  annual  general  meeting/' 

Sect.  18  enacts,  '<  That  the 
only  persons  who  shall  be  en- 
titled to  attend  and  vote  at  the 
said  annual,  extraordinary,  and 
adjourned  general  meetings  of 
occupiers  shall  be  the  persons 
who,  under  the  provisions  here- 
inafter contained,  shall  for  the 
time  being  be  liable  to  be  as- 
sessed to  the  rate  hereinafter  au- 
tliorised  to  be  imposed,  or  would 


be  so  liable  if  the  reservoirs  here- 
by authorised  to  be  made  were 
then  actually  made  and  in  use/* 

Sect.  10  enacts,  **  That,  after 
the  said  reservoirs  hereby  au- 
thorised to  be  made  shall  be  ac- 
tually in  use,  no  person  shall  be 
entitled  to  attend  and  vote  at  the 
said  annual,  extraordinary,  and 
adjourned  general  meetings  of 
occupiers,  unless  he  shall  have 
actually  paid  and  satisfied  all  the 
rates,  if  any,  which  shall  for  the 
time  being  have  been  assessed 
upon  him  under  or  by  virtue  of 
this  act,  if  payment  thereof  shall 
have  been  demanded  of  him  by 
the  collector  or  other  person  au- 
thorised by  the  said  commission- 
era  to  demand  and  receive  the 
same.'* 

Sect.  31  enacts,  **  That  the  said 
commisioners  may  and  they  ara 
hereby  authorised  and  empow- 
ered, upon  the  site  of  any  mes- 
suages or  tenements^  or  upon  any 
lands  or  hereditaments  which 
shall  have  been  purchased  and 
paid  for  by  them  under  the  au- 
thority of  this  act,  by  themselves, 
their  deputies,  agents,  officers, 
workmen,  and  servants,  to  make, 
complete,  and  maintain,  upon 
the  upper  part  of  the  said  tribu- 
tary streams  called  the  Shelf 
Brook,  tho  Hurst  Brook,  and  the 
Chanal  Brook,  three  competent 
and  sufficient  reservoirs,  to  be 
called  the  Shelf  Reservoir,  the 
Hurst  Reservoir,  and  the  Chnnal 
Reservoir,  with  proper  roads  and 
approaches  to  and  from  the  same, 
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one   reservoir   only,   are  entitled    to    make  a   rate,   the 
plaintiff  having  derived  benefit  from  the  supply  of  water 


SlDXBOTTOM 

"^G^   fo'  *e  purpose  of  providing  a 
Rbbb&voirs.    more  regular  supply  of  water  in 
the  aforesaid  tributary  streams 
and  river,  and  to  construct  pro- 
per   and    substantial    embank- 
ments, and  also  to  supply  the 
said  reservoirs  with  water   by 
means   of    the    said    tributary 
streams;    and    also    to    make, 
form,  erect,  and  construct,  in, 
upon,  or  near  the  said  reservoirs, 
such   flood   gates,  spill  waters, 
weirs,    dams,    banks,   embank- 
ments, drains,  sluices,  and  other 
works,  as  the  said  commissioners 
shall  think  necessary  for  provid- 
ing and  securing  a  regular  supply 
of  water  in  the  said  tributary 
streams  and  river,  and  for  al- 
lowing the  escape  of  the  waters, 
and  for  the  security,  repair,  and 
maintenance  of  the  said  reser- 
voirs and  other  works ;  and  also 
to  erect  and  build,  in  some  con- 
venient situations  near  the  said 
reservoirs  and  other  works,  and 
at  all  times  thereafter  to  keep  in 
good  repair,  a  house  or  houses 
and    other    necessary  buildings 
for  the  habitation  of  a  person  or 
persons  to  be  from  time  to  time 
appointed  by  the  said  commis- 
sioners as  superintendent  or  su- 
perintendents to  the  said  reser- 
voirs and  other  works,  and  such 
person  so  to  be  appointed  shall 
always  be  resident  close  to  the 
said  reservoirs  and  other  works, 
and  shall  have  full  power  and 
authority  (subject    nevertheless 
to  the  control  of  the  said  com- 
missioners) to  superintend  and 


regulate  the  supply  of  water  in 
the  said  streams  and  river,  and 
by  means  of  tlie  said  reservoirs, 
flood  gates,  and  other  works,  to 
keep  up  and  maintain  a  uniform 
supply  of  water  for  the  said 
streams  and  river," 

By  sect.  33,  <'  in  order  to  ndse 
money  for  carrying  the  several 
purposes  of  this  act  into  execu- 
tion," it  is  enacted,  *'  That  one  or 
more  rate  or  rates  shall  be  made, 
levied,  or  assessed  by  the  said 
commisioners  at  yearly  or  half- 
yearly  periods,  if  they  shall  think 
necessary,  upon  all  persons  who 
shall  occupy  as  hereinafter  men- 
tioned any  part  of  the  said  tribu- 
tary streams,  between  their  exit 
from  the  said  intended  reservoirs 
and  their  junction  with  the  said 
river  called  the  Etherow,  other- 
wise the  Mersey,  or  shall  occupy 
as    hereinafter   mentioned    any 
part  of  the  said  river  called  the 
Etherow  otherwise  the  Mersey 
between  the  place  of  its  junction 
with  the  said  tributary  streams 
as  aforesaid  and  its  junction  with 
a  certain  river  called  the  Groyt, 
or   shall  occupy  as   hereinafter 
mentioned  any  part  of  the  said 
river  called  the  Etherow  other- 
wise the    Mersey  between    the 
place  of  its  junction  with  the 
said  river  Groyt  and  its  junction 
with  another  certain  river  called 
the  Tame  at  or  near  the  Borough 
town  of  Stockport  in  the  county 
palatine  of  Chester,  or  shall  oc- 
cupy as  hereinafter  mentioned 
any  fall  which  shall  be  supplied 
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which  the  reservoir  had  aflfbrded  to  his  mill.     It  is  sub- 
mittcd,  on  the  part  of  the  defendants,  that,  according  to 


with  water  from  the  sud  tribu- 
tary streams  and  river,  or  any  of 
them ;  but  which  said  rates  shall 
nevertheleas  be  made,  levied,  and 
aasessed  upon  the  said  persons 
now  occupying  as  aforesaid  or 
hereafter  to  occupy  any  fall  of 
water  upon  the  said  tributary 
streams  and  river  in  the  manner 
and  according  to  the  proportions 
following;  (that  is  to  say,)  a  full 
rate  upon  ail  such  persons  now 
occupying  or  hereafter  to  occupy 
any  fall  upon  the  said  tributary 
streams ;  and  upon  all  persons 
now  occupying  or  hereafter  to 
occupy  any  fall  upon  the  said 
rifer  Eth^ow  or  Mersey,  from 
its  junction  with  the  said  tribu- 
tary streams  to  its  junction  with 
the  said  river  Goyt,  two  thirds 
of  a  full  rate ;  and  upon  all  per- 
sons now  occupying  or  hereafter 
to  occupy  any  fall  upon  the  said 
river  Mersey  or  Etherow,  be- 
tween its  junction  with  the  said 
river  Goyt  and  the  said  river 
Tame  at  or  near  the  borough 
town  of  Stockport  aforesaid,  one 
fourth  of  a  full  rate." 

By  s.  34  it  is  provided,  <<  That 
separate  rates  in  the  proportions 
hereinbefore  mentioned  shall  be 
made,  levied,  and  assessed  by  the 
said  commissioners  for  or  in  re- 
elect of  the  said  reservoirs  here- 
by authorised  to  be  made ;  and 
separate  and  distinct  accounts 
shall  be  kept  of  all  monies  se- 
cored,  paid  out,  and  expended 
by  the  said  commissioners  on  ac- 
ooont  of  each  of  the  said  reser- 


voirs ;  and  the  said  rates  so  made, 
levied,  and  assessed  shall  be  ap- 
plied towards  or  on  account  of 
the  expenses  attending  the  re- 
servoir, for  or  in  respect  of  whicli 
such  rates  are  or  shall  become 
payable." 

By  8.37  it  is  provided,  "That 
no  rate  or  rates  to  be  levied  or 
assessed  as  aforesaid  shall  exceed 
in  any  one  year  the  sum  of  fifty 
shillings  for  every  foot  of  fall 
hereby  made  liable  to  be  rated 
as  aforesaid,  except  when  neces- 
sary to  provide  for  the  interest 
of  any  sum  or  sums  of  money 
which  may  be  borrowed  for  any 
damages  arising  from  the  break- 
ingdownof  the  sud  embankments 
as  hereinafter  mentioned:  pro- 
vided also,  that  in  case  any  part 
of  the  said  tributary  streams  or 
river  or  fall  thereof,  or  any  water 
derived  therefrom,  shall  during 
any  part  of  the  year  be  so  em- 
ployed or  applied  as  to  become 
liable  to  be  assessed  to  the  rates 
hereby  authorised  to  be  imposed, 
then  and  in  every  such  case  the 
same  shall  continue  liable  to  be 
assessed  as  aforesaid  during  the 
whole  of  the  then  current  year, 
such  year  commencing  on  the 
first  day  of  August  and  ending 
on  the  thirty-first  day  of  July, 
it  not  being  intended  that  any 
allowance  should  be  made  for 
the  preceding  or  subsequent  frac- 
tion of  a  year  during  which  the 
same  shall  not  be  employed  or 
applied  as  aforesaid." 

By  s.  38  U  is  provided,  «  That 
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the  reasonablo  construction  of  this  act  of  Parliament,  the 
completion  of  one  reservoir,  where  benefit  is  derived  from 


SlDBDOTTOM 
V. 

Commiiilonen  ^     t    n  i    ^     •   «  « 

of  Gloisop      °^  ^^®  ^^l  be  levied  or  assessed 

Rbbsbvoirs.  under  the  provisions  hereinbefore 
contained,  until  the  said  reiervoin 
shall  be  actually  made  and  in  use, 
and  water  supplied  therefrom.'* 

Sect.  39  enacts,  **  That  the  said 
commissioners  shall  at  their  first 
meeting,  or  as  soon  after  as  con- 
veniently may  be,  and  also  after 
the  reservoirs  or  embankments,  or 
any  of  them,  or  any  part  thereof 
respectively,  shall  be  begun  or 
completed,  so  often  as  circum- 
stances may  render  it  necessary, 
from  time  to  time,  and  they  are 
hereby  authorised  and  required,  to 
appoint  some  person  or  persons, 
not  being  owner  or  owners  or 
occupier  or  occupiers  of  any  mill 
or  works  liable  to  be  rated  or  as- 
sessed by  virtue  of  this  act,  as 
inspector  or  inspectors,  surveyor 
or  surveyors,  to  inspect  and  sur- 
vey the  whole  or  any  part  of  the 
said  several  streams,  rivulets  or 
brooks,  and  rivers,  and  to  measure 
and  ascertain  the  height  of  the 
falls  existing  thereon  respectively, 
and  to  determine  the  levels  of  the 
said  several  streams,  rivulets  or 
brooks,  and  rivers  or  falls  re- 
spectively, and  to  inquire  into 
and  ascertain,  and  (according  to 
the  number,  power,  or  capacity 
of  any  engines,  wheels,  or  ma- 
chinery of  the  mills,  factories,  and 
premises  using  the  water  or  any 
such    falls,    streams,     rivulets, 
brooks,  and  rivers)  to  determine 
the  relative  degree  or  proportions 
of   the   benefit   and   advantage 
which  such  mUls,  factories,  and 


premises  receive  or  shall  at  any 
time  hereafter  receive  therefrom 
or  thereby,  and  also  to  ascertain 
and  determine,  in  cases  where 
two  or  more  mills  occupied  by 
difi^erent  persons  or  parties  are 
or  shall  be  situate  on  one  or  the 
same  fi&ll,  the  relative  value  of 
the  benefit  received  by  such  con- 
current occupiers,  to  the  end  that 
the  said  commissioners  may,  from 
the  report  of  such  inspector  or 
inspectors,  or  surveyor  or  sur- 
veyors, be  the  better  enabled 
fairly  and  equitably  to  make 
and  assess  the  said  rates  or  assess- 
ments in  proportion  to  the  height 
of  such  falls  respeotively,  and  to 
the  degree  or  proportion  of  be-' 
nefit  and  advantage  which  is  or 
sliall  at  any  time  hereafter  ac- 
tually be  received  by  the  oocu* 
piers  of  such  respective  mills, 
factories,  and  premises,  from  the 
use  of  such  waters  or  any  of 
them  ;  and  for  such  purposes  it 
shall  be  lawful  for  such  in- 
spectors, surveyors,  and  assist- 
ants from  time  to  time  to  enter 
into  and  upon  the  lands  and 
works  adjoining  or  near  the  said 
streams,  rivulets  or  brooks,  and 
rivers  respectively.*' 

Sect.  46  enacts,  **Thai  the 
sums  of  money  to  be  rated,  as- 
sessed, and  imposed,  raised,  le- 
vied, and  received  by  the  said 
commissioners,  by  virtue  of  this 
act,  shall  be  applied,  in  the  first 
place,  in  payment  of  all  the  costs, 
chaiges,  and  expenses  attending 
and  incident  to  the  applying  for 
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it,  will  entitle  the  oommissioners  to  make  a  rate;  and  it 
IB  not  a  condition  precedent  to  the  making  of  the  rate  that 


and  poifing  of  this  act,  and  in 
the  next  place  in  paying  from 
time  to  time  the  interest  of  the 
principal  money  to  he  borrowed 
hy  the  said  commissioners,  in 
Tirtue  of  the  powers  hereinafter 
contained,  and  in  carrying  into 
execution  the  seyeral  purposes 
of  this  aet,  and  the  residue 
thereof  shall  from  time  to  time 
be  applied  in  paying  off  the 
principal  money  so  to  he  bor- 
rowed by  the  said  commis- 
sioners." 

By  sect.  47,  "for  the  more 
speedily  raising  money  for  car- 
rying the  purposes  of  this  act 
into  execution,''  it  is  enacted, 
*<  That  it  shall  be  lawful  for  the 
said  commissioners  from  time  to 
time  to  borrow  and  take  up  at 
interest  upon  the  credit  of  the 
rates  to  be  raised  and  levied  by 
them  by  virtue  of  this  act,  in 
such  manner  as  they  shall  think 
proper,  any  sum  or  sums  of 
money  which  they  shall  think 
necessary  to  be  borrowed,  not 
exceeding  in  the  whole  the  sum 
of  15,000/.,  to  be  applied  in  or 
towards  making  or  muntaining 
the  said  intended  reservoirs  and 
works,  and  for  the  general  pur- 
poses of  this  act ;  and  the  said 
commissioners  are  hereby  em- 
powered from  time  to  time  to 
assign  by  way  of  mortgage  the 
said  rates  to  be  raised  and  levied 
by  them  under  or  by  virtue  of 
this  act,  or  any  part  or  propor- 
tion, parts  or  proportions  there- 
of, as  a  security  to  any  person  or 


1847. 


SiDBBOTTOM 
9. 

Commiasioners 
of  Glossop 


persons  who  shall  advance  such 
sum  or  sums  of  money,  or  to  his  Rasaavoias 
or  their  trustee  or  trustees,  and 
his  or  their  respective  executors, 
administrators,  and  assigns,  for 
the  principal  money  so  to  be 
advanced,  with  such  lawfdl  in- 
terest for  the  same  as  shall  be 
agreed  upon  In  that  behalf ;  and 
every  such  mortage  shall  be 
made  by  deed  in  writing  under 
the  common  seal  of  the  said  com- 
missioners duly  stamped,  in 
which  the  consideration  for  such 
mortgage  shall  he  truly  specified, 
and  the  same  may  be  in  the  fbim 
or  to  the  eflFect  following,"  &c. 

By  8  72,  after  reciting  '^that 
the  said  reservoirs,  embank* 
ments,  conduits,  and  other  works 
may  be  more  safely  and  securely 
made  and  completed  if  the  works 
hereby  authorised  to  be  carried 
into  execution  are  done  at  in- 
tervals of  time,  so  as  to  enable 
the  said  embankments  and  other 
works  to  settle  and  beoome  firm 
and  solid :"  and  that  **  it  has 
been  estimated  that  the  same 
works  may  be  safely  and  se- 
curely completed  within  the 
space  of  ten  years,"  it  is  enacted, 
**  That  if  the  said  reservoirs,  em- 
bankments, conduits,  and  other 
works  hereinbefore  described, 
and  intended  to  be  carried  into 
efifect  under  the  authority  of  this 
act,  shall  not  have  been  com- 
pleted within  the  space  of  ten 
years  from  the  passing  of  this 
act,  then  and  from  thenceforth 
all  the  powers  and  authorities 
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all  the  reserroirs  should  be  completed.  The  question 
turns  on  the  construction  to  be  put  on  the  38  th  section^  as 
taken  in  connection  with  the  other  parts  of  the  act.  By 
that  section  it  is  provided,  that  '*  no  rate  shall  be  levied  or 
assessed  under  the  provisions  hereinbefore  cont^unedi  until 
the  said  reservoirs  shall  be  actually  made  and  in  use,  and 
water  supplied  therefrom."  By  the  34th  section,  separate 
rates  are  to  be  made  for  each  reservoir,  and  separate  ac- 
counts to  be  kept.  The  39th  section  empowers  the  com- 
missioners to  appoint  persons  to  survey  and  ascertain  the 
height  of  falls,  and  the  degree  of  benefit  received  by  the 
different  occupiers  of  mills.  It  is  surely  not  necessary 
that  all  the  works  should  have  been  completed  before  the 
inspector  or  surveyor  can  be  appointed  to  ascert^n  the  be- 
nefit derived  by  the  mills.  It  must  be  after  the  reservoirs, 
or  any  of  tkem^  shall  have  been  completed.  There  are 
many  other  clauses  of  the  act  which  lead  to  the  same  in- 
ference. — He  was  then  stopped  by  the  Court. 


Webby y  contr^ — The  general  scope  of  this  act  of  Par- 
liament requires  the  38th  section  to  be  construed  according 
to  the  meaning  which  its  words  naturally  and  grammatically 
import.  It  is  therefore  contended,  that  the  commissioners 
have  no  power  to  make  any  rate  until  all  the  reservoirs 
shall  have  been  completed.  The  38th  section,  unless  it  be 
limited  or  qualified  by  some  other  clauses  of  the  act,  plainly 
provides  against  the  imposing  of  any  rate  until  all  the  works 


given  by  this  act  shall  cease  and 
determine  as  to  all  such  and  so 
mnch  of  such  works  as  shall  not 
have  been  completed  within  such 
time,  but  without  prejudice  to 
all  or  any  of  the  rights,  powers, 
and  privileges  as  to  such  and  so 
much  of  the  said  works  as  shall 
have  been  completed  within  such 
time,  and  also   saving  all  such 


matters  and  things  as  shall  have 
been  transacted,  and  such  con* 
tracts  and  agreements  as  shall 
hare  been  made,  in  pursuance  of 
the  powers  herein  contained,  and 
so  that  the  said  commissioners 
be  not  discharged  from  any  lia- 
bility or  obligation  to  any  per- 
son arising  out  of  the  provisions 
herein  contained." 
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contemplated  b}  the  act  shall  have  been  completed.  [Rolfe^  1847. 
B. — There  are  many  cases  where  from  the  context  the  word  Siobbottom 
"  respectively*'  must  of  necessity  be  implied.]  By  the  ^  ^/  .^ 
34th  section,  the  conmussioners  have  power  to  impose  rates  of  Glossop 
m  respect  oi  each  reservoir ;  but  that  may  be  alter  all  are 
completed ;  and  the  38th  section  would  be  nugatory,  if  it 
did  not  impose  a  further  limitation  on  the  commissioners. 
[Flatty  B. — ^By  your  construction  of  the  clause,  the  word 
'^  all "  must  be  imported  into  it.]  Not  so ;  the  term  '^  the 
said  reservoirs"  grammatically  means  the  three  reservoirs  to 
be  made  under  the  act  of  Parliament.  If  the  other  construc- 
tion had  been  intended,  the  words  would  have  been  *^  until 
any  of  the  said  reservoirs,*^  The  title  of  the  act  shews  that 
one  general  scheme  alone  for  making  three  reservoirs,  for 
the  general  benefit  of  an  entire  district,  was  contemplated. 
[Aldersony  B. — The  38th  section  states  that  no  rate  shall 
be  levied  or  assessed  under  the  provisions  hereinbefore  con- 
tained ;  by  the  33rd  section,  the  rate  is  to  be  levied  on  all 
persons.]  If  the  parties  are  rateable  upon  the  completion 
of  one  reservoir,  they  wiU  have  to  incur  the  expenses  of 
the  works,  although  many  of  them  may  have  received  no 
benefit  [Aldersony  B. — The  39th  section  provides  for  them, 
and  explains  the  33rd.  JPoUocky  C.  B. — According  to  your 
construction  of  the  act,  if  the  ten  years  limited  by  the  72nd 
section  have  elapsed,  and  only  one  or  two  of  the  reservoirs 
are  then  completed,  the  parties  who  have  advanced  money 
on  the  security  of  the  rates  have  all  lost  their  security.] 
The  act  gives  a  long  period,  which  the  legislature  contem- 
plates will  be  ''safely"  sufficient  for  the  construction  of  all 
the  works ;  the  parties  advance  their  money  on  the  faith  of 
that,  and  cannot  complain  of  their  own  bargain.  [^Alderson, 
B. — By  the  18th  section,  two  classes  of  persons  are  made 
by  the  legislature ;  the  position  now  contended  for  only 
contemplates  one.]  It  is  one  large  and  combined  scheme, 
and  it  is  submitted  that  no  rate  can  be  levied  until  all  the 
reservoirs  are  completed. 
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1847.  Ald£B8oN|  £. — I  should  agree  with  the  propofiition 

SiDBBOTTOM    contcnded  for  on  the  part  of  the  plaintiff,  if  the  rates  were 

V,  nreneral,  but  I  think  they  are  separate.     I  therefore  am  of 

Commissionen        ,   .         ,  ,  .  ,     . 

of  Globsop  opinion  that  the  rate  is  properly  levied  on  the  completion 
of  one  reservoir,  and  that  the  defendants  are  entitled  to 
judgment. 


RoLFE,  B. — I  am  of  the  same  opinion.  I  think  that  each 
separate  class  of  works  benefits  a  particular  class  of  indi- 
viduals, and  that  the  rate  was  properly  made  upon  the 
completion  of  one  reservoir. 

Pollock,  C.  B.,  and  PlaTt,  B.,  concurred. 


Judgment  for  the  defendants. 
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GooDE  and  Another  v.  Burton.  Jufy  2S. 


ETINUE   for  dceds^  described  In  the  declaration  as  A  vendor  of 
indentures  of  lease  and  release  of  certain  hereditaments.        conveyed  the 

Plea,  that  the  Bald  deeds  were  and  are  certain  title-deeds  J^^jj^  ^ 
of  and  exclusively  relatimr  to  certain  lands^  hereditaments,  no  lien  on  the 

.  ,  title-deeds  for 

and  premises  of  the  defendant,  in  the  same  indentures  re-  the  unpaid  pur- 
spectively  particularly  mentioned  and  described,  and  which  ^  *»«"™<>°<^y- 
said  lands,  hereditaments,  and  premises,  before  the  alleged 
detention  in  the  declaration  mentioned,  it  was  agreed  by 
and  between  the  defendant  and  the  plaintiffs  should  be 
sold^  transferred,  and  conveyed  by  the  defendant  to  the 
plaintiffs,  and  by  them  purchased  of  and  from  the  de- 
fendant, at  and  for  a  certain  price  or  sum  of  money,  to 
wit,  £1000,  and  which  lands,  hereditaments,  and  premises 
were  accordingly,  before  the  happening  or  accruing  of  the 
cause  of  action  in  the  declaration  mentioned,  sold  by  the 
defendant  to  the  plaintiffs;  that  is  to  say,  that  the  de- 
fendant executed  a  certain  conveyance  thereof  to  the 
plaintiffs,  but  no  part  of  the  purchase-money  was  ever  paid 
by  the  plaintiffs  to  the  defendant,  for,  upon,  or  in  respect 
of  the  said  purchase,  but  the  same  and  every  part  thereof 
remains  wholly  due  and  unpaid  to  the  defendant;  and 
which  said  deeds  in  the  declaration  mentioned  were,  and 
each  and  every  of  them  was,  the  title-deeds  and  deeds  of 
&C.  relating  to  the  said  lands,  hereditaments,  and  premises, 
and  not  otherwise;  that  the  defendant  hath  at  all  times 
been  ready  and  willing,  as  the  plaintiffs  well  know  and 
then  had  notice,  to  transfer  and  deliver  over  to  the  plain- 
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1847.  tiffs  the  said  deeds,  and  each  and  every  of  them,  and  the 
custody  or  possession  thereof,  upon  the  payment  of  the 
said  purchase-money  by  the  plaintiffs  to  the  defendant;  and 
that,  save  as  aforesaid,  the  plaintiffs  never  had  any  right  or 
title  to  the  said  deeds  or  either  of  them,  or  to  the  custody 
or  possession  thereof;  and  the  defendant  in  fact  ssdth, 
that  at  the  said  time  when  &c.  he  detained  and  still  de- 
tains the  said  deeds,  and  each  of  them,  for  and  as  and  by 
way  of  a  lien  for  the  said  purchase-money,  and  not  other- 
wise, as  it  was  and  is  lawful  for  him  to  do,  which  is  the 
detainer  in  the  declaration  mentioned.     Verification. 

To  this  plea  the  plaintiff  demurred  specially;  but  the 
general  ground  of  demurrer  was  alone  relied  on  in  the 
argument. 

Peacock  argued  in  support  of  the  demurrer  (May  28). — 
The  vendor  of  land,  who  has  conveyed  the  legal  estate  to 
the  vendee,  has  no  lien  on  the  title-deeds  by  reason  of  the 
purchase-money  remaining  unpaid.  He  may  perhaps  have  a 
lien  in  equity,  or  rather  an  equitable  charge, — but  he  has 
no  lien  at  law.  If  the  vendee  were  ousted,  and  brought  an 
action  of  ejectment  to  recover  possession  of  the  land,  it 
would  be  no  defence  to  say  that  he  had  not  paid  the  pur- 
chase-money. The  right  to  the  title-deeds  follows  the 
land ;  and  the  vendor  should  not  have  executed  the  con- 
veyance until  the  purchase-money  was  paid. 

The  Court  called  on 

Wliitehursty  contra. — The  vendor  would  clearly  have  a 
lien  on  these  deeds  in  equity ;  and  there  is  no  real  distinc- 
tion between  an  equitable  and  a  legal  lien.  In  Sugden's 
Vendors  and  Purchasers  (a),  it  is  said,  "  Where  a  vendor 
delivers  possession  of  an  estate  to  a  purchaser  without 
receiving  the  purchase-money,  equity,  whether  the  estate 

(o)  Vol.  2,  p.  C5G,  11th  ed. 
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be  or  be  not  conveyed,  and  although  there  was  not  any  1847. 
special  agreement  for  that  purpose,  and  whether  the  estate 
be  freehold  or  copyhold,  gives  the  vendor  a  lien  on  the 
land  for  the  money."  [Bolfej  B. — "Lien,"  in  a  court  of 
equity,  is  materially  different  from  the  meaning  which  is 
attached  to  that  term  in  a  court  of  law.  An  unpaid  vendor 
of  real  estate  would  be  entitled  to  file  a  bill  in  equity,  and 
get  die  land  sold.]  The  reason  why  equity  gives  a  lien 
upon  the  land  is,  that  there  is  an  implied  agreement  that 
the  vendor  shall  hold  the  deeds  until  the  purchase-money 
is  paid.  The  same  principle  will  apply  to  a  lien  at  law. 
The  unpaid  vendor  of  goods  has  clearly  a  lien  upon  them 
at  law,  and  it  is  difficult  to  see  any  distinction  between 
that  case  and  the  present ;  for  it  would  be  against  reason 
and  justice  to  allow  the  vendee  to  have  possession  of  the 
deeds  when  he  refuses  to  pay  for  the  land.  In  Brooke's 
Abridgment,  tit.  "  Charters  de  terre  et  detinue  de  euz," 
pL  67,  it  is  said,  *^  A  man  enfeoffs  another,  he  shall  not 
have  the  charters  unless  the  feoffor  gives  them  to  him." 
In  Esdcale  v.  Oxenham  (a),  the  plaintiff,  having  contracted 
to  purchase  an  estate,  had  the  deeds  of  conveyance  pre- 
pared at  his  own  expense,  and  sent  to  the  vendors,  who 
executed  them.  The  deeds  afterwards  came  into  the  pos- 
seemon  of  the  defendant,  who  was  the  attorney  of  the 
vendors,  and  who  claimed  to  have  a  lien  upon  them ;  and 
Bayleyy  J.,  says,  "  The  defendant  could  have  no  greater 
right  than  the  Brickdales  (the  vendors),  and  upon  pay- 
ment of  the  purchase-money  to  them,  they  could  not  have 
retained  the  deeds.  But  now  the  defence  set  up  is,  not 
a  title  in  the  defendant,  but  the  want  of  a  sufficient  title 
in  the  plaintiff;  and  it  is  argued,  that,  the  deeds  having 
been  executed,  the  plaintiff  cannot  demand  the  possession 
of  them;  that  is  setting  up  the  jus  tertii,  the  right  of  the 
Brickdales,  against  the  right  of  the  plaintiff.     If  the  ques« 

(a)  8  B.  &  C.  226. 

VOL.  I.  O  EXCH. 
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tion  were  to  be  considered  with  reference  to  these  docu- 
ments in  the  character  of  deeds^  there  might  be  considerable 
weight  in  the  argument,  particularly  if  it  had  been  shewn 
that  Messrs.  Brichdale  had  opposed  the  deUoering  up  of  the 
deeds.  But  these  deeds  were  prepared  at  the  expense 
of  the  plaintiff;  when  sent  to  be  executed  they  were  his 
property^  and  there  cannot  be  any  doubt  that  he  might 
have  claimed  to  have  them  back  if  they  had  never  been 
executed.  They  were  parted  with  by  the  plidntiff  that 
they  might  be  rendered  an  effectual  conveyance  to  him 
from  several  persons,  and  that  he  should  have  back  that 
conveyance  on  payment  of  the  purchase-money."  And 
Holroyd^  J.,  says,  ^'  This  appears  to  have  been  a  trans- 
action between  a  vendor  and  an  intended  vendee.  Now 
the  person  selling  is  bound  to  procure  the  execution  of  the 
conveyance  by  all  necessary  parties,  and  if  any  of  them 
refuse  to  execute,  the  contract  may  be  considered  as  re- 
scinded. Such  was  the  case  in  this  instance ;  the  execution 
by  the  Brickdales  cannot  therefore  put  the  plaintiff  in  a 
worse  situation  than  he  was  in  before.  The  instruments 
tiien  remained  the  property  of  the  plaintiff.  If  indeed  they 
had  been  executed  by  all  the  necessary  parties^  he  could  not 
have  claimed  them  toithout  tendering  the  residue  of  the  pwr^ 
chase-money;  but  that  was  not  done,  and,  on  the  contrary, 
the  bargain  was  abandoned."  The  parties  afterwards 
brought  the  case  before  the  equity  side  of  the  Ex- 
chequer (a),  and  the  Lord  Chief  Baron,  in  his  judgment. 
Bays,  ^*  there  is  no  distinction  between  a  lien  at  law  and 
a  lien  in  equity, — at  least  there  can  be  no  difference  in 
the  present  case."  That  case  was  aflewards  re-heaitl  (6), 
when  the  Lord  Chief  Baron  adhered  to  his  former  opinion. 
\Plattj  K,  referred  to  Winter  v.  Lord  Anson  (c)]. 

Peacock,  in  reply. — The  question  whether  the  unpaid 

(a)  Oxenham  y.  Esdaile,  2  Y.         (b)  3  Y.  &  J.  262. 
&  J.  403.  (c)  3  Russ.  488. 
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vendor  of  an  estate  has  a  lien  on  the  title-deeds  did  not 
arise  in  Esdaile  v.  Oxenham.  That  case  only  decided  that, 
the  contract  having  been  abandoned,  the  plaintiff,  at  whose 
expense  the  deeds  had  been  prepared,  was  entitled  to  have 
them,  as  so  much  stamps  and  parchment.  Holroyd^  J., 
says,  '*  From  the  nature  of  the  transaction,  it  would  be 
a  question  for  the  jury,  whether  it  was  not  intended  that 
the  deeds  should  operate  as  an  escrow  only."  The  lan- 
guage of  the  judges  must  therefore  be  understood  with 
reference  to  cases  where  the  deed  of  purchase  has  been 
delivered  as  an  escrow.  In  the  present  case  the  deed  of 
purchase  was  executed,  therefore  the  title-deeds  passed 
with  the  land.  In  Lord  Buckhitrsfs  c(ue(a)y  it  was  re- 
solved, secondly,  '^  if  a  man  seised  in  fee  simple  conveys  land 
to  another  and  his  heirs  without  warranty,  all  the  title- 
deeds  belong  to  the  purchaser,  as  incident  to  the  land, 
though  not  granted  by  express  words."  In  Athmsan  v. 
Baker (b).  Lord  Kenyan  says,  ''Here  the  heir-at-law  is 
entitled  to  the  estate  as  a  special  occupant,  and  has  con- 
sequently a  right  to  retain  the  possession  of  those  docu- 
ments which  belong  to  the  estate."  Title-deeds  are  so 
completely  parcel  of  the  realty,  that  at  oomm<m  law  no 
larceny  could  be  committed  of  them  (c).  The  possession 
of  die  title<^eeds  is  necessary  to  enable  the  purchaser  to 
defend  his  title,  and  if  he  has  not  paid  the  purchase-money, 
the  vendor  has  a  remedy  in  equity,  by  which  he  can  charge 

the  land  itself. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  (After  stating  the  pleadings). — There  is  no 
doubt  but  that  the  title-deeds  of  an  estate  prim&  facie 
belong  to  the  owner.  This  is  always  stated  and  admitted 
m  all  the  cases  and  text-books  as  dear  law; — see  par- 

(a)  1  Bep.  1.  (^)  4  T.  R.  229.  (c)  3  Inst.  109. 

o2 
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ticularly  Lard  BucKhursts  case  {a),  and  Com.  Dig.,  tit. 
"  Charters,"  (A.)  In  all  the  cases  where  any  question 
has  been  raised  on  this  subject,  the  argument  has  been, 
not  that  the  rule  does  not  exist,  but  that  on  some  special 
ground  it  is  not  applicable  in  the  particular  case ;  as,  for 
example,  where  the  feoffor  has  enfeoffed  with  warranty, 
there  it  is  said  he  shall  retain  the  title-deeds,  to  enable  him 
to  sustain  his  warranty.  It  was  on  this  point  mainly  that 
the  resolutions  in  Lord  Buckhursfs  case  proceeded;  and 
we  advert  to  them  only  for  the  purpose  of  shewing  that 
on  the  general  rule,  namely,  the  right  of  the  owner  to  have 
the  deeds,  as  something  annexed  to  his  estate  in  the  land, 
no  doubt  was  ever  raised. 

The  only  authority  cited  against  this  was  the  passage 
from  Brooke's  Abridgment,  (^^  Charters  de  terre  et  detinue 
de  eux,'*  pL  67),  on  which,  however,  we  can  only  say  that  it 
must  have  been  written  with  reference  to  something  spe- 
cial ;  for,  as  a  general  proposition  of  law,  it  is  clearly  not 
to  be  supported.  It  follows,  therefore,  that  the  plwitiff, 
appearing  as  he  does  on  these  pleadings  to  be  the  owner 
of  the  land,  is  certainly  also  entitled  to  the  title-deeds, 
unless  there  be  something  in  the  plea  to  cut  down  his 
prim&  facie  right. 

The  ground  on  which  the  defendant  rests  his  defence  is, 
that>  being  die  vendor  of  the  estate  to  which  the  title-deeds 
related,  he  conveyed  it  before  the  purchase-money  was  fully 
paid,  and  he  therefore  claims  a  lien  on  the  deeds,  by  way 
of  security  for  payment  of  the  balance  of  the  purchase- 
money  due  to  him.  It  will  be  observed,  that  he  does  not 
allege  that  the  conveyance  to  the  plaintiff  was  not  an 
absolute  and  complete  conveyance;  he  does  not  suggest 
that  it  was  merely  executed  as  an  escrow,  or  under  any 
special  contract  for  a  lien, — so  that  the  defendant's  right, 
if  it  exist  at  all,  must  exist  by  virtue  of  some  general 
principle  of  law,  which  in  every  case  where  a  vendor  has 

(a)  1  Rep.  1 . 
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conveyed  bis  estate  without  receiving  the  full  amount  of 
his  purchase-money,  creates  in  his  favour  a  lien  on  the 
title-deeds  for  the  balance  unpaid.  It  was  admitted  that 
no  decifflon  is  to  be  foimd  supporting  the  proposition  con- 
tended for,  and  the  only  dictum  relied  on  is  what  fell 
irom  Mr.  Justice  Hohoydy  in  the  case  of  Esdcale  v.  Oxen^ 
ham  (a).  But  that  was  altogether  extra-judicial,  and  may 
well  be  explained  on  the  supposition  that  Mr.  Justice 
Holrayd  was  looking  to  a  case  where  the  purchase-deed 
had  been  executed  merely  as  an  escrow,  to  be  handed  over 
on  payment  of  the  purchase-money,  in  which  case  the 
expresdons  attributed  to  that  learned  judge  would  be 
quite  accurate. 

The  main  argument  of  the  defendant  was  founded  on  a 
supposed  analogy  to  the  rule  of  equity,  which  gives  the 
vendor  a  lien  on  the  estate  for  purchase-money  remaining 
unpaid.  If  such  a  lien,  it  was  argued,  exists  in  equity, 
why  is  it  not  to  be  considered  as  also  existing  at  law? 
This  argument,  however,  is  rather  plausible  than  sound; 
there  is  no  resemblance  between  the  lien  contended  for  in 
this  case,  and  the  equitable  lien  of  a  vendor  for  his  unp^d 
purchase-money.  The  equitable  right  of  the  vendor  is 
inaccurately  described  by  the  word  ^^  lien,"  if  that  word  is 
to  be  understood  in  its  legal  acceptation,  which  always 
implies  possession  by  the  party  setting  up  the  lien  of  the 
thing  on  which  it  exists ;  the  legal  principle  in  such  case 
being,  that  tiie  party  having  rights  which  in  good  con- 
sdence  he  may  enforce,  and  which  are  more  or  less  con- 
nected with  the  thing  of  which  he  has  possession,  shall  not 
be  compelled  to  part  with  his  possession  till  those  rights 
are  satisfied.  But  the  vendor's  right  in  equity  is  alto- 
gether independent  of  his  possession  of  the  land,  or  of  the 
deeds.  He  has  what,  though  called  a  lien,  is  in  truth  an 
equitable  charge  on  the  land,  and  which  in  general  he  may 

(a)  3  B.  &  C.  220. 
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enforce  in  the  same  way  as  any  other  equitable  mortgage. 
It  is  not  necessary  to  pursue  this  part  of  the  subject  further, 
than  to  say  that  it  affords  no  analogy  which  would  warrant 
us  in  sustaining  the  legal  right  contended  for. 

On  these  grounds,  therefore,  considering  that  the  plaintiff 
is  the  legal  owner  of  the  land,  is  prim&  facie  entitled  to  the 
deeds,  and  that  no  legal  ground  is  stated  in  the  plea  which 
will  warrant  the  defendant  in  withholding  them,  we  think 
there  must  be 

Judgment  for  the  plaintiff. 


SouTHEE  t;.  Denny. 

io  LANDER. — The  declaration  stated,  that,  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant,  the 
plaintiff  was  and  still  is  a  surgeon  and  accoucheur,  at  Cam- 
bridge, and  the  plaintiff  hath  always  hitherto  exercised  and 


A  declaration 
itated  that  the 
plaintiff  was  a 
surgeon  and 
accoucheori 
and  in  that 

attended^oneR.  Carried  on,  and  Still  doth  exercise  and  carry  on,  the  profes- 
during  her  con-  gjQjj  j^q  J  business  of  a  surgeou  and  accoucheur  with  honesty, 

the  defendant, 
in  a  discourse 
which  he  had 


integrity,  skill,  credit,  and  reputation,  to  the  comfortable 
support  of  himself  and  his  family,  and  the  increase  of  hia 
OTMeraing^Ae^  riches  and  gains ;  that  before  the  committing  of  the  said 
plaintiff,  and  of  orrievances,  oue  Isabella  Reay,  being  the  wife  of  one  Edward 

and  concerning  ,   ,  ... 

the  plaintiff  in  Reay,  and  residing  and  living  at  Cambridge  aforesaid,  had 
said  profession  been  and  was  confined,  and  had  been  delivered  of  a  child, 

and  business, 
spoke  of  and 

concerning  &c.,  the  following  words  : — "I  wonder  you  had  him  to  attend  you.  Do  you  know 
him  ?  He  is  not  an  apothecary ;  he  has  not  passed  any  examination ;  he  is  a  bad  character ; 
none  of  the  medical  men  here  will  meet  him.  There  have  been  many  inquests  had  upon  persons 
who  have  died  because  he  attended  them."  The  defendant  pleaaed  not  guilty.  At  Uie  trial 
the  latter  words,  as  to  the  inquests,  were  not  proved,  but  the  words  proved  were,  '*  several 
have  died  that  the  plaintiff  had  attended,  and  there  have  been  inquests  held  on  them."  The 
judge  amended  the  declaration  accordingly,  and  a  verdict  was  found  for  the  plaintiff: — Held, 
on  motion  for  a  new  trial,  that  the  judge  was  justified  in  making  the  amendment ;  also,  that  the 
words  as  amended  were  actionable,  without  the  aid  of  any  innuendo  to  explain  them  by  reference 
to  extrinsic  circumstances. 

Sembie,  that  the  words,  '*  he  is  a  bad  character,  none  of  the  medical  men  here  will  meet  him," 
alone  were  actionable,  as  importing  the  wani  of  a  necessary  qualification  for  a  surgeon  in  the 
ordinary  discharge  of  his  professioniBd  duties. 
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and  the  plaintiff^  being  such  suTgeon  and  accoucheur  as  1847. 
aforesaid,  had  been  retained  and  employed  as  such  surgeon 
and  accoucheur,  to  attend,  and  had  attended,  as  such  sui^eon 
and  accoucheur,  the  said  IsabeUa  Reay  upon  the  occasion  of 
the  said  confinement,  and  had  delivered  the  said  IsabeUa 
Beay  of  the  said  child  with  skill,  credit,  and  reputation. 
Yet  the  defendant,  well  knowing  the  premises,  but  con- 
triying,  &c  to  injure  the  plaintiff  in  the  way  of  his  said 
profession  and  business  of  a  surgeon  and  an  accoucheur, 
heretofi>re,  to  wit,  on  &c.,  in  a  certain  discourse  which  the 
defendant  then  had  with  the  said  Isabella  Keay,  of  and 
conoenung  the  plaintiff,  and  of  and  concerning  the  plaintiff 
in  relation  to  his  said  profession  and  business,  in  the  presence 
and  hearing  of  the  said  Isabella  Beay,  and  of  one  Isabella 
Wilkinson,  and  of  divers  other  persons,  then,  in  the  presence 
and  hearing  of  the  said  Isabella  Keay  and  Isabella  Wilkin- 
son, and  of  the  said  other  persons,  falsely  and  maliciously 
spoke  and  published,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  plaintiff  in  relation  to  his  said  pro- 
fession and  business  of  a  sui^eon  and  accoucheur,  the  false, 
scandalous,  malicious,  and  defamatory  words  following: 
(that  is  to  say,)  I  (meaning  the  defendant)  wonder  that 
you  (meaning  the  said  Isabella  Reay)  had  him  (meaning  the 
plaintiff)  to  attend  you,  (meaning  the  said  IsabeUa  Keay,  and 
meaning  die  attendance  on  her,  the  said  IsabeUa  Keay,  in 
her  confinement).  Do  you  (meaning  the  said  Isabella  Seay) 
know  him  (meaning  the  plaintiff);  he  (meanii^  the  plaintiff) 
is  not  an  apothecary,  he  (meaning  the  plaintiff)  has  not 
passed  any  examination,  he  (meaning  the  plaintiff)  is  a  bad 
character,  none  of  the  medical  men  here  (meaning  the  said 
town  of  Cambridge)  wiU  meet  him,  (meaning  the  phdntiff ) ; 
[there  have  been  many  inquests  had  upon  persons  who  have 
died,  because  he  (meaning  the  pliuntiff )  had  attended  them, 
(meaning  the  phuntiff's  attendance  on  the  said  last*men- 
tioned  persons  in  the  way  of  his  said  profession  and  busi- 
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ness)  ].  By  means  of  the  committing  of  which  sud  several 
grieyances  the  plaintiff  hath  been  and  is  greatly  injured  in 
his  good  name^  fame,  credit^  and  reputation  as  such  surgeon 
and  accoucheur  as  aforesaid^  &c  (No  special  damage  was 
stated.) 

Plea,  not  guilty. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  Cam- 
bridge Spring  assizes,  1847,  the  part  of  the  declaration 
within  brackets  was  not  proved,  but  the  words  proved  to 
have  been  spoken  were :  '^  Several  persons  have  died  that 
Mr.  Southee  (the  plaintiff)  had  attended,  and  there  have 
been  inquests  held  on  them."  The  plaintifi^s  counsel  ap- 
plied to  the  learned  judge  to  amend  the  declaration,  by  sub- 
stituting the  latter  words.  The  defendant's  counsel  opposed 
the  application,  on  the  ground  that  the  proposed  amendment 
could  not  be  made  under  the  3  &  4  Will.  4,  c  42,  s.  23, 
since  it  was  not  ^'in  a  matter  not  material  to  the  merits  of 
the  case."  It  was  also  urged,  that,  if  the  amendment  were 
made,  the  words  would  not  be  actionable  without  proof  of 
special  damage.  The  Lord  Chief  Baron  made  the  amend- 
ment, reserving  the  propriety  of  it  for  the  consideration  ol 
the  Court,  and  he  ruled  that  the  words  amended  were 
actionable  without  proof  of  special  damage.  The  jury 
having  found  a  verdict  for  the  plaintiff,  with  £50  damages, 

,  Andrews^  in  last  Easter  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had ;  against  which 

Naylor  (JByleSy  Serjt.,  with  him)  shewed  cause  (June 
21). — If  the  amended  portion  of  the  declaration  were  alto- 
gether struck  out,  the  other  slanderous  expressions  would 
support  the  verdict.  It  is  actionable  to  say  of  a  surgeon 
and  accoucheur,  that  ^^  he  is  a  bad  character,  none  of  the 
medical  men  here  will  meet  him,"  for  those  words  necessarily 
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import  that  he  is  unfit  to  exercise  his  profession.  [Parke,  1847 
B. — ^There  was  formerly  a  notion,  that,  if  the  words  neces- 
sarily tended  to  injure  a  man  in  his  profession,  they  were 
actionable ;  but  in  the  case  of  Day  ley  v.  Roberts  (a),  the  Court 
of  Common  Pleas  held  that  the  slander  must  be  spoken  of 
the  plaintiff  in  relation  to  his  professional]  conduct  There 
was  a  similar  decision  by  the  Court  of  Queen's  Bench,  in 
the  case  oi  Ayre  v.  Craven  (&).]  The  statement  that  ^'no 
medical  man  would  meet "  the  plaintiff  directly  affects  his 
professional  practice,  for  it  follows  that  he  must  be  in  the 
judgment  of  other  professional  men  unfit  to  act  as  a  surgeon. 

Andrews,  in  support  of  the  rule. — The  learned  judge  had 
no  power  to  make  the  amendment.  The  object  of  the 
3  &  4  Will  4,  c.  42,  s.  16,  was  to  prevent  parties  from 
being  defeated  by  mere  technical  variances ;  and  that  statute 
only  empowers  the  judge  to  amend  in  matters  ^'  not  ma- 
terial to  the  merits  of  the  case,  and  by  which  the  opposite 
party  could  not  be  prejudiced."  This  amendment  was  both 
material  to  the  merits  of  the  case,  and  also  prejudiced  the 
defendant  in  the  conduct  of  his  defence.  [Parke,  B. — The 
real  merits  of  the  case  were,  whether  the  defendant  had  been 
guilty  of  slander.]  The  words  as  they  originally  stood 
could  not  have  been  justified,  but  the  defendant  might  have 
pleaded  a  justification  to  the  words  as  amended.  [Parke,  B. — 
If  the  amendment  was  calculated  to  prejudice  the  defendant, 
the  learned  judge  might  have  postponed  the  trial,  but  no 
Implication  was  made  to  him  for  that  purpose.  Suppose, 
however,  the  amended  words  struck  out  of  the  declaration ; 
do  not  the  remainder  import  such  a  defect  of  character  as 
to  support  the  verdict  ?]  The  words  ''  he  is  a  bad  character, 
no  medical  man  will  meet  him,"  do  not  necessarily  refer  to 
his  character  or  conduct  as  a  surgeon.  If  the  same  words 
were  spoken  of  a  clergyman,  could  it  be  said  that  they  im- 

(a)  3  Bing.,  N.  C,  836.  (6)  2  Ad.  &  £.  2. 
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puted  miscondact  in  his  office  ?  In  Lumby  v.  AUday  (a),  the 
declaration  stated,  that  the  plaintiff  was  clerk  of  a  gas  com- 
pany,  and  that  the  defendant  spoke  of  him  these  wcmxIs  : 
^'You  are  a  fellow  a  disgrace  to  the  town,  unfit  to  hold 
your  situation,  for  your  conduct  with  whores,"  and  it  was 
held  that  the  words  were  not  actionable.  [Parkey  B. — Here 
the  plaintiff  is  himself  a  medical  man,  and  it  is  said  others 
will  not  meet  him.  If  tiie  words  had  been,  no  medical  man 
will  meet  him  professwnaUyy  could  tiiere  have  been  any  doubt 
about  it?  Alderaony  B. — The  context  clearly  shews  tiiat 
the  words  impute  misconduct  in  his  professional  capodty.] 
In  Doyley  v.  Roberts  the  jury  expressly  found  that  the  words 
spoken  had  a  tendency  to  injure  the  plaintiff,  morally  and 
professionally.  [Parkey  B. — The  present  case  may  be  dis- 
tinguished from  that,  because  it  is  part  of  the  business  of  a 
medical  man  to  consult  with  other  medical  men  in  cases  of 
difficulty :  so  that,  if  a  medical  man  cannot  have  the  benefit 
of  the  advice  and  assistance  of  others,  no  one  will  employ 
him.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — On  the  trial  of  this  case,  which  was  an  ac- 
tion for  slander,  the  Lord  Chief  Baron  directed  an  amend- 
ment; and  a  rule  nisi  for  a  new  trial  having  been  granted, 
the  propriety  of  that  decision  has  been  discussed.  We 
think  that  the  amendment  was  proper,  under  the  circum- 
stances, and  that  the  rule  must  be  discharged. 

The  declaration  stated  that  the  plaintiff  was  a  surgeon 
and  accoucheur;  that,  in  that  character,  he  had  attended 
one  Mrs.  Beay  during  her  confinement,  and  that  the  de- 
fendant, in  a  discourse  which  he  had  with  her,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  plaintiff  in 

(a)  1  C.  &  J.  301. 


TRIMITY   VACATION,  11  VICT.  201 

relation  to  his  said  profession  and  business,  spoke  of  and  I847. 
concerning,  &g^,  certain  false,  scandalous,  and  defamatory 
words,  with  proper  innuendoes  to  connect  them  with  the 
plaintiff,  viz.  *^  I  wonder  you  had  him  to  attend  you.  Do 
you  know  him?  He  is  not  an  apothecary;  he  has  not 
passed  any  examination;  he  is  a  bad  character:  none  of 
the  medical  men  here  will  meet  him.  There  have  been 
many  inquests  had  upon  persons  who  have  died  because  he 
attended  them,"  (meaning  the  said  plaintiff's  attendance  in 
the  way  of  his  said  profession  and  business). 

On  the  trial,  the  latter  words,  as  to  the  coroner's  in- 
quests, were  not  proved,  but  the  words  used  appeared  to 
be,  **  Several  have  died  that  the  plaintiff  had  attended,  and 
there  have  been  inquests  held  upon  them." 

The  counsel  for  the  plaintiff  applied  to  the  Lord  Chief 
Baron  to  amend.  The  defendant's  counsel  objected,  on  the 
ground  that  the  variance  was  not  of  the  description  con- 
templated by  the  3  &  4  Will.  4,  c.  42,  since  it  was  not  ^'  in 
a  matter  not  material  to  the  merits  of  the  case,"  for  there 
was  a  substantial  difference  between  the  words  alleged  and 
those  proved  to  have  been  spoken ;  and  it  is  since  argued 
before  us  that  he  might  have  justified  tho  words  as  proved, 
though  he  could  not  those  contained  in  the  declaration. 

The  amendment  being  made,  Mr.  Andrews,  on  the  part 
of  the  defendant,  contended  before  us  that  the  words  were 
still  not  actionable,  and  that,  as  the -Lord  Chief  Baron  in 
his  summing  up  had  ruled  that  they  were  actionable,  the 
defendant  was  entitled  to  a  new  trial. 

It  was  doubted  whether  the  Lord  Chief  Baron  had  so 
summed  up ;  but  from  the  notes  of  counsel  it  would  appear 
that  he  was  understood  to  have  so  done,  and  that  the  jury 
probably  gave  damages  on  that  supposition. 

We  think  that  the  Chief  Baron  was  well  justified,  both 
in  making  the  amendment  and  treating  the  words  amended 
as  being  actionable. 

As  to  the  amendment,   the  variance  was  material,  no 
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1847.  doubt,  in  one  sense,  that  is,  it  prevented  the  plaintiff  from 
recovering  for  that  part,  of  the  words  spoken ;  but  it  was 
such  as  the  judge  might  properly  deem  to  be  immaterial  to 
the  merits  of  the  case,  that  is,  to  the  real  dispute  whether 
words  had  been  uttered  imputing  to  the  plaintiff  the  sort  of 
want  of  skill,  care,  and  professional  qualities  contained  in 
the  allegation  in  the  declaration — ^the  precise  words  being 
immaterial.  In  this  sense  the  variance  was  immaterial  to 
the  real  question,  for  the  words  spoken  did  really  imply 
the  same  sort  of  slander  as  there  alleged  and  positively  ex- 
pressed. And  we  also  think  it  was  one  which  the  Chief 
Baron  might  well  decide  to  be  such  as  could  not  prejudice 
the  defendant  in  the  conduct  of  the  defence,  and  therefore 
could  direct  to  be  amended  immediately;  for,  as  the  defend- 
ant did  not  plead  a  justification  to  the  words  alleged,  he 
might  be  reasonably  expected  not  to  be  able  to  justify  the 
words  as  amended ;  for,  in  truth,  they  import,  when  read  in 
connection  with  the  others  spoken,  the  same  slander,  or  at 
least  a  similar  case  differing  only  in  degree ;  and  as  we  are 
informed  by  the  Lord  Chief  Baron  that  no  request  was 
made  by  the  defendant's  counsel  to  postpone  the  cause,  to 
enable  him  to  plead  a  justification  to  the  words  actually 
used,  we  think  that  the  Chief  Baron  was  justified  in  making 
the  amendment  instanter. 

The  words  as  amended,  without  the  aid  of  any  innuendo 
to  explain  them,  by  reference  to  extrinsic  circumstances, 
are,  in  our  judgment,  actionable ;  for  their  plain  and  obvious 
meaning,  when  taken  together,  imputes  to  the  plaintiff  a 
want  of  proper  qualification  for  his  profession  or  business 
of  surgeon  and  accoucheur.  The  words,  which  are  to  be 
assumed  for  this  purpose  to  be  false  and  malicious,  begin 
with  an  expression  of  an  opinion  that  the  plaintiff  was  an 
unfit  person  to  attend  Mrs.  Reay.  The  defendant  then 
proceeds  to  state  that  the  plaintiff  is  a  bad  character,  in 
such  a  sense  as  to  render  him,  in  the  judgment  of  his  pro- 
fessional brethren,  unfit  to  meet  them,  so  that  he  is  a  per- 
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son  who,  in  a  case  of  necessity,  requiring  a  consultation 
with  others,  could  not  obtain  the  benefit  of  their  assistance 
for  his  patients ;  and  we  should  incline  to  think  that  these 
words  alone  are  actionable,  for  they  do  import  a  want  of  a 
necessary  qualification  for  a  surgeon  in  the  ordinary  dis- 
charge of  his  professional  duties.  But  the  remaining  words 
are,  in  our  opinion,  actionable ;  for,  according  to  their  ordi- 
nary sense,  and  when  used  as  a  reason  for  the  opinion  of 
the  speaker  that  the  plaintiff  was  unfit  to  be  employed, 
they  do  obviously  import  that  the  plaintiff  was  so  deficient 
in  skill  or  care,  as  that  he  had  either  caused  his  patients  to 
die,  or  at  least  that  coroner's  inquests  had  been  held,  in 
which  the  inquiry  had  been  whether  he  had  not  been  the 
cause  of  the  death  of  many  persons. 

We  follow  the  rule  laid  down  by  Lord  EUenborough  in 

Woobioth  v.  Meadows  (a),  in  which  words  as  little  definite, 

importing  a  charge  of  crime,  were  held  actionable,  because, 

without  the  aid  of  any  innuendo,  they  did  in  their  plain  and 

obvious  meaning  import  it. 

Rule  discharged, 
(a)  5  East,  463. 


Deb' 


Walus  v.  Swinbubme.  jftfy  3, 


iT  for  money  paid,  and  on  an  account  stated.     Pleas,  Where  the 
never  indebted,  and  defendant's  bankruptcy.  defendant,  and 

At  the  trial  of  the  cause,  before  Parhe,  B.,  at  the  last  "*!?!!;  P*~" 

'  '  were  co-sure- 

Spring  Assizes  at  Warwick,  the  following  facts  were  ad-  ties  for  A. 

by  a  joint  and 
several  promis- 
sory note  payable  on  denumd,  and  the  plaintiff  paid  less  than  his  share  before  the  defendant's 
haiJmiptcy,  bat  snbseqaently  more  than  his  proper  proportion  : — HM^  in  an  action  by  him 
for  one-third  of  the  sum  paid,  that  the  case  was  not  within  the  52nd  section  of  6  Geo.  4,  c.  16,  as 
the  plaintiff  was  not  a  "  person  liable  for''  the  bankrupt's  debt,  and  therefore  that  he  was  enti- 
tled to  itooter  the  lom  to  churned. 
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1847*        mitted^  for  the  purpose  of  ascertaining  whether  the  plaintiff 
Wallis       ^^  entitled  in  point  of  law  to  recover  his  demand. 

*•  The  phuntiff  and  defendant  were  co-sureties  with  another 

person  for  one  Antrobus,  by  a  joint  and  several  promissory 
note  for  £200,  payable  on  demand. 

The  defendant  became  bankrupt  on  the  8th  of  August^ 
1842,  and  the  note  was  then  due;  before  the  bankruptcy 
the  plaintiff  paid  £20,  not  being  his  share  of  the  debt ;  after 
it  he  paid  sums,  amounting,  witli  the  previous  payments,  to 
more  than  his  proportion,  and  he  sought  to  recover  in  this 
action  one-third  of  the  amount  so  paid  by  him. 

It  was  contended,  on  the  part  of  the  defendant,  that  the 
defendant  was  discharged  under  the  52nd  section  of  6  Geo.  4, 
c.  16,  which  enacts,  that  ''any  person  who,  at  the  issuing 
the  commission,  shall  be  surety  or  liable  for  any  debt  of  the 
bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff  or 
to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may 
have  paid  the  same  after  the  commission  issued),  if  the  cre- 
ditor shall  have  proved  his  debt  under  the  commission,  shall 
be  entitled  to  stand  in  the  place  of  such  creditor,  as  to  the 
dividends  and  all  other  rights  under  the  said  commission 
which  such  creditor  possessed  or  would  be  entitled  to  in  re- 
spect of  such  proof;  or,  if  the  creditor  shall  not  have  proved 
under  the  conunission,  such  surety  or  person  liable,  or  bail, 
shall  be  entitled  to  prove  his  demand  in  respect  of  such 
payment  as  a  debt  under  the  commission,  not  disturbing 
the  former  dividends,  and  may  receive  dividends  with  the 
other  creditors,  although  he  may  have  become  surety,  liable, 
or  bail,  as  aforesaid,  afler  an  act  of  bankruptcy  conunitted 
by  such  bankrupt;  provided  that  such  person  had  not, 
when  he  became  such  surety  or  baU,  or  so  liable  as  afore- 
said, notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed."  His  Lordship,  however,  was  of  opinion  that 
the  plaintiff  was  entitled  to  recover  the  amount  of  his  claim, 
and  directed  a  verdict  to  be  entered  for  him^  reserving  leave 
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to  the  defendant  to  move  to  enter  a  nonsuit,  if  tbe  Court         1847. 
should  be  of  a  contrary  opinion.  Wallis 


Waddington  haying  accordingly  obtained  a  rule, 

Mettor  shewed  cause  (June  18). — The  question  is,  whe- 
ther this  case  is  within  the  52nd  section  of  6  Geo.  4,  c  16. 
It  is  subnutted  that  it  is  not,  and  therefore  that  the  plain- 
tiff is  entitled  to  retain  the  verdict  entered  for  him.  K  a 
surety  pays  part  of  a  debt  only,  and  less  than  his  mmety, 
he  cannot  call  upon  his  coHsurety  for  re-payment;  for  no 
liability  arises  between  co-sureties  till  one  has  paid  more 
than  his  share :  Davies  v.  Humphreys  (a).  In  Clements  v. 
Lfmgley  {b\  the  defendant,  who  was  one  of  five  co-obligors 
in  a  bond  for  the  due  payment  of  principal  and  interest  for 
money  borrowed  by  C,  became  bankrupt  after  a  forfeiture 
had  accrued  by  non-payment  of  interest,  which,  however, 
was  subsequently  paid.  C.  afterwards  made  default  in  pay- 
ment of  the  principal,  and  payment  was  enforced  from  the 
four  solvent  co-obligors;  and  it  was  held,  that  the  bankruptcy 
of  the  defendant  was  no  answer  to  the  action.  In  that  case, 
Denman^  C.  J.,  says,  ^^  To  graft  upon  this  clause  *'  (namely, 
the  52nd  section)  '^  the  liability  of  one  co-surety  for  another, 
on  default  made  by  the  principal,  which  is  attempted  in  the 
present  case,  would  be  going  a  length  which,  in  my  opinion, 
10  not  warranted."  LUtledak,  J.,  also  says,  "  1  cannot  see 
bow  the  plaintiff  here  could  be  considered  a  surety,  or  liable 
for  the  debt  of  the  bankrupt.  The  co-sureties  were  not  so 
for  each  other,  but  for  the  principal ;  and  I  thlok  the  statute 
contemplates  the  case  where  the  bankrupt  is  the  principal 
dtbtar.^  And  he  also  proceeds,  ^'  The  decision  in  Wood  v. 
Dodgson  (c)  (that  solvent  partners  who  had  been  compelled, 
after  a  dissolution,  to  pay  the  debt  of  a  bankrupt  partner 

(a)  8  M.  &  W.  153.        (b)  6  B.  &  Ad.  372.        (c)  2  M.  &  Sel.  196. 


SWINBUBNB. 
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1847.  for  which  they  were  jointly  liable  at  law,  might  prove  for  it 
Wallxs  against  his  estate)  went  a  great  way,  but  the  doctrine  here 
contended  for  would  go  still  further."  Now  partners  and 
co-sureties  do  not  stand  upon  the  same  footing ;  the  liability 
in  the  case  of  co-suretyship  does  not  arise  until  one  has  paid 
more  than  his  share ;  in  that  of  partnership  there  is  a  liabi- 
lity when  any  payment  is  made.  In  Aflalo  y.  Fourdri- 
flier  {a)^  Tindal^  C.  J.,  says,  with  reference  to  the  case  of  a 
person  discharging  a  partnership  debt  after  a  commission  of 
bankrupt  issued  against  his  partner,  ^^  The  solvent  partner, 
if  not  properly  a  surety  for  his  partner's  share,  because  each 
is  originally  liable  for  the  whole,  yet  may,  with  strict  pro- 
priety, be  called,  as  to  the  share  belonging  to  his  partner, 
a  person  liable  for  the  debt  of  another,  and  in  that  charac- 
ter would  be  entitled  to  prove  imder  the  commission."  The 
question  now  before  the  Court  has  already  been  decided  in 
the  case  of  Ex  parte  Porter  {b) ;  that  case  is  expressly  in  the 
plaintiff's  favour.  The  case  of  co-suretyship  is  not  within 
the  machinery  of  the  act. 

Wdddirifftan,  in  support  of  the  rule. — This  is  a  case 
falling  within  the  principle  of  the  statute.  The  authority 
of  Davies  v.  Humphreys  (c)  is  not  disputed.  It  may  be 
admitted  that  the  plaintiff  is  not  a  surety  for  the  debt  of 
the  defendant ;  but  it  is  contended  that,  at  the  time  of  the 
bankruptcy,  he  was  a  '^  person  liable "  for  the  bankrupt's 
debt  This  52nd  section,  with  the  addition  of  the  case  of 
bail,  is  a  re-enactment  of  the  8th  section  of  the  49  Gea 
3,  c.  121.  Before  the  latter  statute,  a  party  liable  for  the 
debt  of  another  could  not  prove  for  the  debt,  unless  he 
had  paid  it  before  the  bankruptcy  of  the  principal.  That 
statute  was  passed  to  remedy  such  an  inconvenience.  If  a 
party  is  liable  for  the  debt  of  another  at  the  time  of  the 

(a)  6  Bing.  306.        (6)  2  Mont.  &  Ayr.  281.        (e)  6  M.  &  W.  153. 
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bankniptcy,  and  pays  the  debt  afterwards,  he  comes  within  s2^^1^ 
the  provisions  of  this  act.  In  Ex  parte  Porter  {a)^  it  does  Walus 
not  appear  that  the  note  was  due  before  the  bankruptcy ;  swimbu^ns. 
in  the  present  case  it  was.  In  Clements  v.  Langleyy  as 
reported  in  Nevile  &  Manning  (i),  Pattesan,  J.,  says,  "  I 
was,  in  the  course  of  the  argument,  struck  with  the  ana- 
logy to  Wood  V.  Dodffson{c);  and  I  still  think,  that  if 
the  whole  of  the  principal  had  been  due,  the  case  would 
have  been  within  the  52nd  section*"  That  case  does  not 
decide  the  point  as  to  co-sureties ;  that  was  not  the  ques- 
tion before  the  Court.  In  Aflalo  v.  Fourdrmier  (d)^  the 
parties  were  partners,  and  it  is  difficult  to  distinguish  any 
difference  between  partnership  and  co-suretyship ;  in  both 
cases  each  party  is  liable  for  the  debt  of  tiie  other.  In 
Bas»ett  V.  Dodgin  {e)y  it  was  held  that  an  accommodation 
acceptor  was  a  person  liable  for  the  debt  of  the  party 
accommodated ;  and  Tindaly  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  ^^  In  Ex  parte  Lloyd{^f\  Lord 
Chancellor  Eldan  holds  expressly,  tiiat  tiie  acceptor  for  the 
accommodation  of  tiie  drawer,  though  not  surety,  is  a  person 
liable  within  the  act.  And  Maule,  J.,  in  FUbey  v.  Law 
ford(ff\  says,  "  The  debt  must  be  a  debt  which  the  bank- 
rupt could  have  been  compelled  to  pay."  In  the  present 
case  the  plaintiff  was  liable  at  the  time  of  the  bankruptcy, 
and  therefore  the  case  &lls  within  the  statute. 

Cur.  adv.  vult. 

llie  judgment  of  the  Court  was  now  delivered  by 

Pabkjs,  B. — My  brothers  Alderson,  Piatt,  and  myself, 
before  whom  this  case  was  argued,  are  of  opinion  that  the 

(a)  2  Mont.  &  Ayr.  281.  (e)  9  Bing.  663. 

(h)  Vol.  2,  p.  279.  (/)  1  Rose,  6. 

(e)  2  M.  &  Sel.  196.  Qr)  3  Man.  &  Gr.  478. 

(d)  6  Bing.  309. 
VOL,  I.  P  EXCH, 
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1847.         rule  to  enter  a  nonsuit  must  be  discharged.     The  plaintiff 
Wallis       ^^^  ^^^  defendant  for  money  paid ;  to  which  the  defendant 
*'  pleaded  bankruptcy.     At  the  trial  before  me  at  Warwick^ 

all  the  facts  were  admitted.  The  plaintiff  and  defendant 
were  co-sureties,  with  another,  for  one  Antrobua,  by  a  joint 
and  several  note  for  £200,  The  defendant  became  bank- 
rupt on  the  8th  of  August,  1842,  and  the  note  was  then 
due;  before  the  bankruptcy,  the  plaintiff  paid  £20,  not 
being  his  share  of  the  debt ;  after  it,  he  paid  sums  amount- 
ing, with  the  previoufl  payments,  to  more  than  his  propor^ 
tion ;  and  he  sought  to  recover  one-third  in  this  action.  I 
was  of  opinion  that  he  was  entitled  to  recover,  thinking  that 
llie  case  of  coHsureties  is  not  within  the  meaning  of  the 
6  Geo.  4,  c.  16,  s.  52,  but  reserved  the  question,  which  has 
been  since  folly  argued ;  and  we  all,  after  considering  the 
arguments,  and  referring  to  the  authorities,  concur  in  that 
opinion. 

The  words  of  the  section  in  question,  which,  with  the 
addition  of  bail,  is  copied  from  49  Geo.  3,  c  121,  s.  8, 
apply  to  any  person  who  is  surety  or  liable  far  ike  debt  of 
the  bankrupt.  It  was  properly  adknitted,  on  the  argument, 
that  the  plaintiff  in  this  case  was  not  a  surety  for  the  debt 
of  the  bankrupt ;  but  it  was  contended,  that  he  was  a  per- 
son HaUe  for  the  bankrupt's  debt,  by  reason  of  the  promise 
sory  note  on  which  he,  as  well  as  the  bankrupt,  was  indebted 
to  the  creditors,  having  become  due  before  the  bankruptcy. 
But  the  cases  decided  on  the  former  statute  have  given  a 
construction  to  these  latter  words,  and  shew  that  they  were 
meant  to  apply  to  those  cases  in  which  there  subsisted,  at 
the  time  of  the  bankruptcy,  a  relation  analogous  to  that  of 
surety  and  principal  between  the  person  who  is  to  prove 
and  the  bankrupt,  and  which,  as  between  themselves,  made 
the  former  liable  for  the  debts  of  the  latter.  If  a  surety 
only  had  been  mentioned,  it  might  have  been  held  that  the 
statute  applied  only  to  those  cases  where  the  person  was  a 
surety  by  express  contract  witii  the  creditor,  but  the  words 
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"KaUe  for^  were  added  to  embrace  those  cases  where  a        1847. 
penon  was  the  principal  debtor,  with  respect  to  the  credi-       wallis 

tor,  bat  by  agreement  with  the  bankrupt  the  latter  was  to    ^ *- 

pay  the  debt,  and  eo  with  respect  to  him  he  became  a 
surety.  This  appears  to  be  the  explanation  ^ven  by  Lord 
Eldcn  of  the  intention  of  the  iramer  of  the  act,  from  his 
obiervaticHis  in  Ex  parte  Young{a\  and  Ex  parte  Ldbhon  (&) ; 
and  the  cases  in  which  proof  has  been  admitted  by  persons 
Kable,  and  consequently  such  persons  barred,  have  been  all 
of  tliat  description : — ^in  Stedman  v.  Martmnani  (e),  the  ac- 
eepioT  for  the  accommodation  of  the  drawer,  who  became  a 
bankrupt;  in  Wood  v.  Dodg9on[d),  a  retiring  partner  with 
whom  his  co-paitner,  the  bankrupt,  had  contracted  to  pay 
oS  the  partnership  debts;  m.  Ex  parte  Young{e)j  Sk  partner 
who  used  his  partner's  name  frandulenily  for  his  own  pur- 
poses ;  in  Ex  parte  Watson  (/*),  a  solvent  partner  paying 
the  whole  of  the  partnership  debts, — ^fall  under  the  descrip- 
tion of  persons  ^  UMefwr  "  the  bankrupt's  debt :  the  bank- 
rupt being  the  principal  debtor,  in  the  two  first  cases  by  his 
expreiB  contract;  in  the  third  by  his  implied  one^  for  the 
whole  amount  of  the  debt ;  and  in  the  last  for  the  bankrupt's 
diare ;  for,  as  the  Vice-chancellor  Leach  said, ''  each  partner 
18  a  primdpal  debtor  for  hia  own  share ;  and  they  are  mutual 
sureties  to  the  creditors  for  the  shares  of  each  other  (/)."  In 
Ex  parte  Watson,  m  re  Sheath  (g),  the  Vice^ChanoeUor  lays 
down  the  same  doctrine,  that  one  partner  is  a  surety  for  an- 
other; and  he  says  that  the  princijde  is,  that  the  surety  may 
prove  for  such  sum  as  the  principol  debtor  ouffht  at  the  time 
of  the  bankruptcy  to  provide ;  and  there&re  one  partner  may 
prove  for  the  amount  of  the  aliquot  share  of  another :  and 
npon  the  ground  of  each  partner  being  surety  for  the  other, 

(fl)  3  V.  &  B.  40.  (e)  2  Rose,  40. 

(*)  17  Ves.  336.  (/)  4  Madd.  477. 

(c)  13  East,  427.  (V)  Buck,  455. 

(d)  2  M.  &  Sel.  195. 

f2 
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1847.        rested  the  opinion  of  Lord  Chief  Justice  T^hidalf  in  Affhlo 

Wa'llis       "^'  Pourdrinier  (a).     In  all  these  cases,  the  party  is  liable  in 

*'  the  nature  of  a  surety  for  what  is,  as  between  himself  and 

SWINBURNS.  ^ 

the  bankrupt,  the  bankrupt's  debt,  and  for  which  he  at  the 
lime  of  the  bankruptcy  ought  to  provide,  by  express  or  im- 
plied contract.  But  no  case  has  gone  beyond  these,  and 
extended  the  construction  of  the  statute  so  as  to  include 
persons  who  are  co-sureties  for  a  debt  due,  not  from  the 
bankrupt,  but  from  a  third  person.  It  is  not  correct  to 
say  that  one  co-surety  is  liable  for  the  debt  of  another, 
inter  se,  at  the  time  of  the  bankruptcy;  the  bankrupt  at  that 
time  has  not  engaged  with  his  cosurety  to  provide  any 
part  of  the  money ;  but  the  third  party,  the  principal,  has 
engaged  with  both  to  do  so;  and  it  is  then  quite  a  con- 
tingency whether  the  co-surety  will  be  called  on  by  the 
creditor  to  pay,  or  will  pay  more  than  his  own  share,  and 
until  then  he  has  no  claim  on  the  bankrupt ;  and  accord- 
ingly it  has  been  so  held  by  Mr.  Justice  Erskine,  and  the 
other  members  of  the  Court  of  Review,  in  the  case  of  Ex 
parte  Porter  (&),  in  which  case  the  note,  in  which  all  joined, 
was  clearly  due  before  the  bankruptcy ;  but  if  it  was  not 
it  makes  no  difference,  as,  where  one  person  is  really  a 
surety  for  another  for  his  debt,  it  has  been  held  that  he  is 
within  the  clause,  though  the  debt  is  not  due,  if  it  be  de- 
bitum  in  preesenti  solvendum  in  futuro :  Ex  parte  Lobhcn  (c). 
In  the  previous  case  of  Clements  v.  Langley  (d),  there  are 
strong  dicta  to  the  same  effect,  though  the  case  itself  did 
not  decide  that  a  co-surety  was  not  within  the  meaning  of 
the  clause  in  question. 

Rule  discharged. 

(a)  6  BiDg.  d06.  (e)  17  Ves.  336. 

(b)  2  Mont.  &  Ayr.  281 .  (d)  3  B.  &  Adol.  372. 
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The  Attorney-General  v.  Hallett.  Jul^  3. 

InEORMATION  by  the  Attorney-General.    The  first  An  informa. 
oount  stated^  that  before  and  at  the  time  of  tl|p  committing  Attomey.Qe- 
of  the  offences  hereinafter  mentioned,  our  lady  the  Queen  ^^jlj^S^ 
was,  and  stall  is,  seised  in  her  demesne  as  of  fee,  in  right  of  was  and  gtiii  ia 
her  crown  of  England,  of  and  in  a  certain  forest  called  demesne  as  of 
Waltham  Forest,  within  the  counly  of  Essex;  and  that  hTrCTo!il?of' 
our  lady  the  Queen,  and  all  her  ancestors.  Kings  and  Queens  ^^  in  Wai- 
of  England,  and  their  assigns,  have  continually  held  and  and  that  she 
enjoyed  the  said  forest,  and  the  game  of  wild  beasts  and  oeston,  kin^* 
fowls  of  forest,  chase,  and  warren,  coming  and  arising  of  and  e Ajlnd "ha^e 
from  the  said  forest,  and  all  rights,  profits,  privileges,  liber-  continaaiiy 
lies,  and  fianchises  appertaining  thereto,  without  any  dis-  joyed  the  said 
turbance,  title,  or  daim^  made  or  pretended  thereunto,  until  ^IJ^of  wild  ^ 
the  time  of  the  committing  of  the  offences  hereinafter  men-  5*^*"  "1 

°  ^  ^  fowls  of  chsse 

tioned ;  and  that  our  lady  the  Queen  still  of  right  ought  to  and  warren 
have  and  enjoy  the  said  forest,  and  the  said  game,  and  the  arishig  of  and 
said  rights,  profits,  privileges,  liberties,  and  franchises,  in  ^^^^1^ 
as  full  and  ample  a  manner  as  hath  always  been  accustomed:  "^^^f'  profits, 

privil^ieSy 

That  B.  Hallett,  of  ftc,  on  the  1st  of  January,  a.d.  1845,  liberties,  and 
and  on  divers  other  days  and  times  afterwards,  and  before  j^^ainjng'^* 
the  day  of  exhibiting  this  information,  at  &c.,  without  any  ^*'^^'  J^?" 
lawful  warrant,  rights  or  title  in  that  behalf^  unkwfuUy  torbanoe,  title, 

_  _  _  or  claim  made 

erected  and  made,  and  caused  to  be  erected  and  made,  a  or  pretended 
high  and  wide  fence,  and  dug  and  made  a  deep  and  wide  thsrthe  de-' ' 

fendant,  on  di- 
vers days,  on- 
lawfollj  erected  a  high  fence,  and  dog  a  deep  ditch  in  and  upon  the  soil  of  the  said  forest,  to  wit, 
upon  and  aroond  100  acres  of  land,  oeing  parcel  of  and  within  the  said  forest,  and  therewith  in- 
ekMed  the  said  100  aeres  of  the  said  forest,  and  encroached  and  usurped  thereon,  and  separated  the 
lame  from  the  residue  of  the  said  forest,  and  kept  and  continued  the  said  fence,  &c.,  whereby  the 
Qneen  eoold  not  have  and  enjoy  the  said  forest  and  the  said  game,  and  the  said  rights,  profits,  &c., 
in  as  full  and  ample  a  manner  as  she  of  right  ought  to  have  and  enjoy  the  same,  to  the  great  injury 
sad  distorbanoe  of  the  Queen  in  the  said  forest,  to  the  great  damage  and  destruction  of  fiie  vert  and 
venison  of  and  in  the  said  forest,  to  the  disinherison  of  the  Queen  in  the  premises.  Plea,  that  the 
ssid  place  in  which,  &c.,  was  not,  nor  wss  any  part  thereof,  parcel  of,  or  within  the  supposed  forest, 
Bodo  etformi: — Heidj  on  demurrer,  that  the  plea  wss  good,  since  this  wss  not  an  information 
of  intrusion  into  Ismda  of  the  Crown,  but  an  information,  in  the  nature  of  an  action  of  trespass 
OB  the  case,  for  the  injury  to  the  incorporeal  right  of  forest,  by  interfering  with  the  game. 
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1847.         ditch^  in  and  upon  the  soil  of  the  said  forest,  to  wit>  upon 

Att.'gbn.     ^"^^  around  divers,  to  wit,  100  acres  of  land,  situate  and 

^'  being  &c,  and  being  parcel  of  and  within  the  ssdd  forest, 

IxALItXTT* 

to  wit,  a  fence  of  the  height,  to  wit,  of  8  feet,  and  of  the 
width,  to  wit,  of  6  feet,  and  a  ditch  of  the  depth,  to  wit,  of 
3  feet,  and  qf  the  width,  to  wit,  of  6  feet ;  and  thereby  and 
therewith  enclosed  a  great  part,  to  wit,  the  said  100  acres 
of  the  said  forest,  and  encroached  and  usurped  thereupon, 
and  separated  and  divided  the  same  from  the  residue  of  the 
said  forest,  and  wrongfully  and  unjustly  kept  and  continued 
the  said  fence  so  erected  and  made,  and  the  said  ditch  so 
dug  and  made  as  aforesaid,  and  the  said  part  of  the  said 
forest  so  separated  and  divided  and  encroached  and  usurped 
upon  as  aforesidd,  for  a  long  time,  to  wit,  from  thence 
hitherto,  whereby  and  by  reason  of  the  premises,  our  lady 
the  Queen  cannot  have  and  enjoy  the  said  forest,  and  the 
said  game,  and  the  said  rights,  profits,  privileges,  liberties, 
and  franchises  m  as  fuU  and  ample  a  mamier  as  she  of  right 
ought  to  have  and  enjoy  the  same,  to  the  great  injury  and 
disturbance  of  our  lady  the  Queen  in  the  said  forest,  to  the 
great  damage  and  destruction  of  the  vert  and  venison  of  and 
in  the  said  forest,  to  the  disinherison  of  our  lady  the  Queen 
in  the  premises,  and  contrary  to  the  laws  in  that  behalf. 

The  second  count  alleged,  that  the  defenoant  kept  and 
continued  upon  the  soil  of  the  said  forest  a  fence  and  ditch 
before  then  erected  and  made. 

There  were  two  other  counts,  which  only  varied  from  the 
former  in  stating  that  the  Queen  was  ''seised  as  of  fee  in 
right  of  her  crown  of  England,"  omitting  the  words** in 
her  demesne.*' 

The  defendant  pleaded  to  each  of  the  counts,  that  the  said 
place  in  which  &c  was  not,  nor  was  any  part  thereof,  parcel 
of  or  within  the  supposed  forest,  modo  et  formfi. 

General  demurrer,  and  joinder. 

The  Attorney-General  {Webby  with  him),  in  last  Michael^ 
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mas  Term  (November  24),  argued  in  rapport  of  the  de-        1847. 
murrer. — ^With  the  exception  of  the  case  of  the  Attorney'     xtt^Qev. 
Gtntral  v.  Brown  (a),  no  plea  like  the  present  can  be  f8und  *• 

in  any  book  of  entries,  or  in  any  record  of  this  Court  It 
is  necessary  to  consider  the  information,  and  what  is  the 
meaning  of  the  word  *^  forest,"  as  to  which  the  ancient 
writers  have  differed.  Lord  Coke  says  (A) :  '^  A  forest  doth 
conost  of  eight  things,  viz.  of  soil,  covert,  laws,  courts, 
judges  officers,  game,  and  certain  bounds:  foresta est  nomen 
coUectivum,  and  by  the  grant  thereof  the  soil,  game,  and  a 
free  chase  doth  pass."  Manwood  gives  a  different  defini- 
tion :  he  says  (e),  *'  And  therefore  a  forest  doth  chiefly  con- 
sist of  these  four  things,  that  is  to  say,  of  vert>  venison, 
particular  laws  and  privileges,  and  of  certain  meet  officers 
appointed  for  that  purpose,  to  the  end  that  the  same  may 
be  better  preserved  and  kept  for  a  place  of  recreation  and 
pastime,  meet  for  the  royal  dignity  of  a  prince."  Some 
difficulty  might  in  consequence  arise  as  to  the  allegation  of 
sdsin,  and  therefore  the  information  has  been  framed  in 
both  ways,  but  in  either  view  the  same  question  will  arise 
upon  the  plea.  This  information  is  in  effect  an  information 
of  intrusion ;  but,  at  all  events,  it  alleges  an  encroachment 
dther  on  an  incorporeid  hereditament,  or  on  the  soil  of  the 
Crown.  [Parhe^  B. — It  differs  from  the  old  form,  in  not 
statii^  that  the  title  of  the  Crown  is  by  record.  The  pre- 
cedents in  Lord  Coke's  Reports  (d)  allege  that  the  Crown 
is  possessed  by  record,  and  the  reason  there  assigned  for 
requiring  the  defendant  to  shew  title  is,  that  the  title  of 
the  Crown  appears  of  record,  and  is  stated  in  the  informa- 
tion to  be  of  record.]  This  case  must  be  considered  as  at 
common  law,  and  not  under  the  statute  21  Jac.  1,  c.  14, 
B.  1.  That  statute  enacts,  **  That  wheresoever  the  king,  his 
heirs  or  successors,  and  such  from  and  under  whom  the  king 


(a)  14  M.  &  W.  900.  (c)  Cap.  1,  8.  2,  p.  41. 

(5)  4  Inst.  289.  (d)  1  Rep.  16  b.,  26  b. 
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1847.        claimeth,  and  all  others  claiming  under  the  same  title  under 
2„Iq^^      which  the  king  cliumeth^  hath  been,  or  shall  be,  out  of  pos- 
c-  sesedbn  by  the  space  of  twenty  years,  or  hath  not  or  shall 

not  have  taken  the  profits  of  any  lands,  tenements,  or  here- 
ditaments!, witlun  the  space  of  twenty  years  before  any 
information  of  intrusion  brought,  or  to  be  brought,  to  re- 
coyer  the  same,  that  in  eyery  such  case  the  defendant  or 
defendants  may  plead  the  general  issue,  if  he  or  they  so  think 
fit,  and  shall  not  be  pressed  to  plead  speciaUy."  Under  that 
statute,  the  defendant  must  either  plead  the  general  issue, 
and  then  the  Crown  would  succeed  upon  proof  of  possession 
at  any  time  within  twenty  years,  or  else  the  defendant  must 
shew  title  in  himself.  This  plea  is  not  under  that  statute, 
but  is,  in  truth,  a  part  of  the  old  plea  of  not  guilty,  as  be- 
tween subject  and  subject,  viz.  a  plea  of  ^'  not  possessed.'' 
In  the  case  of  the  Attamey-General  t.  Ward  (a),  the  Attor- 
ney-General for  Ireland,  in  argument,  says,  '^  Before  the 
statute  the  defendant  was  obliged  to  plead  his  title  specially; 
4  Inst.  116.  The  case  in  Savile's  Beports  (&),  which 
Comyn8(c)  cites  as  an  authority  for  the  general  issue  being 
pleaded  before  the  statute,  was  not  an  information  at  the 
suit  of  the  Crown,  but  of  one  John  Heydon,  and  therefore 
does  not  apply.  By  the  statute,  the  prerogatiye  of  the 
Crown  has  been  remitted  in  only  one  case,  viz.  where  there 
was  a  reasonable  presumption  that  the  party  might  stand 
upon  his  possession  alone.  The  act  gives  a  title  by  adverse 
possession  alone,  and  in  such  case  the  party  is  not  put  to 
plead  specially  his  title,  which  might  prove  defective,  and 
thus  be  subjected  to  the  risk  of  defeat  on  the  very  plea 
which  the  statute  gave  him:  The  Attomey-Generai  of  the 
Prince  of  Wales  v.  St.  Avbin  (ef).  Assuming  the  general 
issue  to  be  a  good  plea,  what  does  it  put  in  issue  ?     Every 


(a)  Hayes's  Ir.  Rep.  665.  (D.  74). 

(6)  Say.  66.  (rf)  Wjghtw.    167,   236,   per 

(c)  Com.  Dig.,  «  Prerogative,"      Grahamy  B. 
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averment  in  the  information,  even  the  averment  of  a  posses-  1847- 
don  by  the  Crown  within  twenty  years.  If  the  Crown  have  att.-G«n. 
been  out  of  possession  for  twenty  years,  the  defendant, 
under  the  general  issue,  will  have  an  opportunity  of  shew- 
ing that  fact,  and  thereby  putting  the  Crown  upon  proof  of 
title  at  the  triaL  If  he  fail  in  that,  he  evidently  was  not 
entitled  to  the  benefit  of  the  statute,  and  must  therefore 
abide  all  the  consequences  of  his  pleading,  as  before  the 
act  passed."  The  learned  Attorney-General  is  in  error  in 
stating  that  *^  not  guilty  "  puts  in  issue  every  averment  in 
the  information.  At  common  kw  two  courses  were  open 
to  a  defendant :  he  might  either  have  set  up  a  monstrans  de 
droit  (a),  or  he  might  have  pleaded  *^  not  guilty,"  which 
was  in  effect  only  '^  non  intrusit."  This  plea  denies  the 
possession  of  the  locus  in  quo.  Its  object  is  to  raise  the 
question  whether  the  locus  in  quo  has  ceased  to  be  parcel 
of  the  forest  by  reason  of  its  indosure  by  a  subject.  Now 
Manwood  says,  that  all  within  the  metes  and  bounds  is  part 
of  the  forest  (&) ;  but  the  effect  of  tiiis  plea  is  to  put  in 
issue  the  title  of  the  Crown.  The  rule  of  prerogative  plead- 
ing differs  from  that  of  pleading  by  the  subject  Even  if  a 
defective  tiUe  be  stated,  the  Crown  may  abandon  it  and 
stand  on  its  prerogative  tide,  and  compel  the  defendant  to 
shew  titie :  Leigh  v.  Hudson  (c).  In  the  case  of  Bex  v.  The 
Bishop  of  Worcester {d)^  Vaughan^  C.  J.,  says,  ''But  it 
must  be  agreed  there  are  cases  in  which  the  king  may  desert 
his  own  title,  and  not  join  issue  upon  the  defendant's  tra- 
vermng  the  king's  title  or  avoiding  it,  but  traverse  the  titie 
made  by  the  defendant  in  his  bar,  which  is  directiy  taking 
a  traverse  upon  a  traverse,  which  regularly  a  conunon  per- 
son cannot  do ;  nor  I  think  in  any  case,  but  where  the  first 
traverse  tendered  by  the  defendant  is  not  material  to  the 
action  brought,  as  in  the  case  of  waste  in  Long.  5  E.  4, 


(a)  Co.  Ent.  372,  377.  (c)  2  Dyer,  238  b. 

(6)  Cap.  1,  8. 1,  p.  41.  \d)  Vaugh.  62. 
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1847-  Digby  v.  FUzherbert's  case,  and  Woodroffe  v.  Codford'a  ease, 
ATr.-GsK.  ^^  Eliz.,  Hob.  £  105."  Again  (a) : — "  If  the  king  be  once 
Hal*lbtt  ^i'^^l)  ^  highness  shall  retain  against  all  others  who  have 
not  title,  notwithstanding  it  be  found  also  that  the  king  had 
no  title,  but  that  the  other  had  possession  before  him,  as 
appeareth  in  37  Ass.  p.  35,  which  is  pL  11,  where  it  was 
found  that  ndther  the  king  nor  the  party  had  title,  and  jet 
adjudged  that  the  king  should  retain ;  for  the  office  that 
finds  the  king  to  have  a  right  or  title  to  enter,  makes  even 
the  king  a  good  title,  though  the  office  be  false,  &c.  And 
therefore  no  man  shall  traverse  the  office  unless  he  make 
himself  a  title ;  and  if  he  cannot  prove  his  title  to  be  true, 
although  he  be  able  to  prove  his  traverse  to  be  true,  yet 
this  traverse  will  not  save  him."  In  Norris  v.  Butler  (ft), 
Manwood  says,  that  an  information  of  intrusion  is  a  pro- 
ceeding  '^  to  prove  title  for  the  Crown,  and  is  in  the  nature 
of  an  inquisition,  and  not  to  try  the  right."  The  case  of 
Heydon  v.  Ware{c)  shews,  that  **  not  guilty"  before  the  sta- 
tute of  James  amounted  only  to  non  intrusit*  If  an  in- 
formation be  exhibited  in  the  Exchequer  by  a  common 
person  for  the  king,  and  the  defendant  pleads  in  bar  and 
traverses  the  information,  the  king  may  traverse  the  matter 
of  the  bar  if  he  pleases,  and  is  not  bound  to  maintain  the 
matter  contained  in  the  absque  hoc :  Rex  v.  Parker  (d). 
With  respect  to  the  difficulty  which  is  suggested  to  arise 
&om  its  not  appearing  that  the  title  of  the  Crown  is  by  matter 
of  record,  it  is  submitted  that  there  is  no  such  requimte  in 
the  case  of  a  forest,  for  it  can  exist  only  by  record.  The 
allegation,  that  the  Queen  claims  a  forest,  is  equivalent  to 
an  allegation  that  she  claims  it  of  record.  A  tatGBt  can 
only  be  held  by  royal  prerogative,  of  which  the  Court  will 
take  judicial  notice.  If  the  Crown  grants  a  forest  to  a  sub- 
ject, it  becomes  a  free  chase.  Forests  were  originally  formed 


(o)  Vaugh.  64.  (c)  Sav.  66. 

(b)  Sav.  4,  case  10.  (c^)  Cro.  Jao.  481. 
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by  penunbulatione  (a),  the  form  of  a  record  of  which  is         1^7* 
found  in  4  Inst.  302.     [Parke,  B. — In  what  way  do  you     att.-G*n. 
eay  the  defendant  ought  to  plead  ?]     That  he  did  not  en- 
<»roaefa ;  admittiDg  the  Queen's  title. 

fFUks,  oontriL — The  definition  of  a  '^forest,"  and  of 
the  purlieu  of  a  forest,  will  be  found  in  Com.  Dig.,  tit. 
^  ChaBe,"  (A.  1),  (A.  2),  (I.).  There  are  some  places  which, 
though  within  the  ancient  perambuktions,  may  be  no  part 
of  the  forest  as  against  the  owner  of  the  land ;  therefore, 
as  against  him,  the  Crown  must  shew  not  only  an  intrusion, 
but  a  ^^purpresture."    This  information  is  ambiguous,  and 
would  subject  the  defendant  to  great  difficulty,  if  he  is 
compelled  to  plead  otherwise  than  he  has  done.    The  old 
form  of  an  information  of  intrusion  appears  from  the  case 
oi  Altan  Woods  {b).    The  present  information  differs  from 
that  in  two  respects;  firsts  it  does  not  shew  title  in  the 
Crown ;  secondly,  it  does  not  in  terms  sSlege  an  intrusion. 
This  information  is  for  the  disturbance  of  an  incorporeal 
hereditament,  which  precludes  the  defendant  from  pleading 
Ids  title.     It  is  altogether  different  from  an  intrusion  on 
knds,  for  if  in  this  case  the  defendant  shewed  his  title  to 
the  land,  it  would  be  no  answer  to  the  c<Hnplaint  in  this  in- 
formatiosi,  which  might  be  consistent  with  such  title.    The 
dicta  of  Vauffhan,  C.  J.,  in  the  case  of  Bex  y.  The  Bishop 
of  fFarcester,  are  in  favour  of  this  view.     As  this  informa- 
tion is  framed,  the  defendant  would,  upon  plea  of  not 
goilty,  be  put  out  of  possession,  as  such  plea  would  admit 
the  title  of  the  Crown.     In  Burton's  Exchequer  Prac- 
tice (c)  it  is  said,  '^  The  ancient  course  of  the  Exchequer 
hath  been,  that  if,  in  an  information  of  intrusion  into  lands 
or  tenements^  the  defendant  pleads  '  not  guilty,'  he  shall 
lose  the  possession.     And  it  is  said  that  the  reason  of  this 
ooum  is,  first,  that  the  King's  title  appeareth  of  the  record, 

{a)  MBAwooi,  88.  (b)  1  Rep.  26  b.  (e)  P.  401. 
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1847.         and  therefore  the  defendant  may  take  knowledge  thereof, 
Arr  -Gen       *°^  ^^  rather  for  that,  in  every  information  of  intrusion,  it 
V.  18  specified  of  whose  possession  the  lands  &c.  were :  but  if 

the  defendant  plead  '  not  guilty,'  the  King's  learned  coun- 
sel cannot  know  the  defendant's  title,  to  provide  to  answer 
the  same,  as  the  defendant  may  do  to  the  King's  title: 
4  Inst.  116;  Dyer,  7  Eliz.  238."  Upon  the  plea  of  not 
guilty,  either  at  common  law  or  under  the  statute,  the  de- 
fendant would  be  precluded  firom  giving  evidence  of  title, 
if  the  Crown  could  shew  a  possession  within  twenty  years. 
This  therefore  is  the  only  mode  in  which  the  defendant 
could  raise  the  question  without  setting  out  title,  which 
he  is  not  bound  to  do.  There  is  a  distinction  between  the 
title  of  the  Crown  to  land  and  to  such  a  possession  as  that 
of  a  forest.  Of  land  the  Crown  has  the  ultimate  reversion, 
in  default  of  title  in  a  subject ;  but  the  right  of  the  Crown 
to  a  forest  depends  on  statutes  and  charters.  The  reason 
why  no  precedent  of  such  a  plea  can  be  found  is,  because 
the  form  of  the  information  is  novel. 

The  Attorney' General,  in  reply. — Under  this  plea  it  is 
impossible  to  say  whether  the  defendant  relies  upon  the  de^ 
fence  ot  his  title,  or  that  the  locus  in  quo  is  not  within  the 
purlieu  of  the  forest,  or  that  it  has  been  disafForestered. 
Either  of  those  defences  the  Crown  would  have  a  right  to 
traverse.  The  plea  is  calculated  to  mislead,  and  is  also 
argumentative.  Assuming  that  the  defendant  admits  the 
title  of  the  Crown  to  this  part  of  the  forest,  he  does  so  in 
such  a  way  as  to  compel  the  Crown  to  prove  the  whole 
title,  in  order  to  shew  the  ambit  of  the  forest  That  the 
rule  of  law  is  the  same  as  to  land  and  incorporeal  hereditar 
ments,  is  evident  from  the  recital  in  the  statute  of  James, 
and  the  case  of  Norris  v.  Butler,  which  was  an  information 
for  intrusion  on  tithes.  The  reason  why  an  intruder  is 
bound  to  shew  title  is,  not  that  the  Crown  has  a  title  as 
lord  paramount,  but  because  its  title  is  of  record,  and  so 
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known  to  alL     The  precedents  in  Coke's  Reports  are  not        1847. 
for  intrusion  upon  royal  franchises.  Att.-Gen. 

Cur.  adv.  vult.  Hal«tt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — (After  stating  the  pleadings).  The  ques- 
tion which  arises  upon  each  of  these  four  counts  is  the 
same.  If  this  were  an  information  of  intrusion  into  the 
lands  of  the  Crown,  there  b  no  doubt  that  aU  these  pleas 
would  be  bad,  for  it  is  clear  that  a  defendant  in  such  an  in- 
formation cannot  deny  the  title  of  the  Crown ;  and  he  must 
shew  title  in  himself  if  he  pleads  specially.  On  such  an 
information,  a  defendant  is  supposed  to  be  in  possession  of 
the  lands  claimed  by  the  Crown,  and  he  must  maintain  his 
possession,  and  shew  it  to  be  legal.  But  we  cannot  infer 
from  any  allegation  in  this  information,  that  the  Crown 
claims  the  soil  of  the  locus  in  quo.  The  cause  of  action 
is  ambiguously  stated,  and  the  information  may  be  sup- 
ported by  evidence  shewing  the  title  to  the  soil  itself^  or 
that  the  encroachment  was  within  the  limits  of  the  Queen's 
forestal  rights.  We  have  searched  in  vain  for  authorities 
in  point  upon  this  subject ;  nor  can  we  find  precedents  for 
information  of  intrusion  into  a  forest.  It  seems  to  us,  afler 
much  consideration,  that  we  cannot  look  upon  this  in  any 
other  light  than  as  an  information  in  the  nature  of  an  ac- 
tion of  trespass  on  the  case  for  tiie  injury  to  the  incorporeal 
right  of  forest,  by  interfering  with  the  game;  and  if  so, 
we  find  no  authority  for  holding  that  the  defendant  is 
bound  to  plead  titie  to  the  land  which  he  uses  in  such  a 
way  as  to  be  injurious  to  the  game.  We  therefore  think 
that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant 
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Julys.  Cooke  v.  Blake. 

To  tregpaM  1 RESP  ASS.— The  declaration  stated,  that  the  defendant, 

and  entering  OTi  &c.,  broke  and  entered  a  certain  close  and  yard  of  the 

doJ^^e*A^!  plaintiff,  situate  in  Liverpool  &c,  that  is  to  say,  a  certain 

fendant  plead-  yard  or  closc  adjoining  and  belonging  to  a  certain  dwell- 

nser  of  a  right  ing-house  of  the  plaintiff,  and  communicating  by  a  gateway 

twrnty  y4ra ;  with  a  Street  called  Wood-street,  in  Liverpool  aforesaid, 

2iidiy.  a  nacr  of  ^ J  cjjled  and  known  as  the  Common-yard ;  and  then,  to 

the  way  for  forty       ^  ^  •  j  j 

years.  Replica,  wit,  at  the  said  several  days  and  times,  passed  and  repassed 

mer  plea,  that'  into,  out  of,  ovcr,  and  along  the  said  close  or  yard,  and  ob- 

%^j^h^m^^^  structed  and  encumbered  the  said  close  and  yard,  and  then 

seised  in  fee  of  ejected  and  expelled  the  plaintiff  from  the  use,  occupation, 

the  locus  in  ,  • 

quo,  by  inden-   and  possession  of  the  said  close  and  yard,  &c. 

tare  of  feoff 
ment  demised 

it  to  H.  for  three  Ixres  and  twenty-one  years;  that  the  corporation  ddivered  seisin  to  H.,  who 
became  and  was  seised  of  the  said  close  during  the  period  of  twenty  years  in  the  said  plea  men- 
tioned, and  the  said  term  so  demised  was  existing  in  full  force,  and  not  expired,  surrendered,  or 
otherwise  become  Toid.  The  replicitioD  to  the  other  plea  stated,  in  similur  terms,  the  desiise  of 
the  locns  in  qno  by  the  corporation  of  L.  to  H.,  and  then  alleged  that  H.,  being  so  seised  of  the 
locus  in  quo,  by  indenture  between  C.  of  the  first  part,  H.  of  the  second  rart,  and  M.  and  W.  of 
the  third  part,  granted  to  M.  and  W.  a  right  of  way  over  the  locus  in  quo.  Reioioder  to  replioalioii 
to  first  plea,  that  the  said  term  so  demised  was  not  existing  during  Uie  period  of  twenty  years  in 
that  plea  mentioned,  modo  et  form&.  Rq^oiuder  to  repbotion  to  second  plea,  that  H.  did  not 
grant  to  M.  and  W.  the  right  of  way,  modo  et  formft.  At  the  trial,  it  appeared  that  the  cor- 
poration of  L.,  being  seised  in  fee  of  the  locus  in  quo,  by  indenture  of  the  17th  February, 
1800,  demised  it  to  H.  for  three  lives  and  twenty-one  years.  By  indenture  of  the  23rd  July, 
1803,  after  reciting  the  above  indenture,  H.  assigned  to  C.  the  demised  premises  for  securing 
payment  of  jf  1200,  lent  by  C.  to  H.  By  indenture  of  the  9th  February,  1804,  after  reoitiog 
the  demise  to  H.  by  the  corporation,  the  assignment  by  H.  to  C,  and  also  reciting  that  H.  had 
agreed  to  sell  part  of  the  land  to  M.  and  W.  for  a  sum  out  of  which  the  sum  due  frosa  H.  slionld 
be  paid  to  C. ;  C,  at  the  request  of  H.,  bargained,  sold,  assigned,  and  trausferred,  and  H. 
granted^  bargained,  sold,  assigned,  and  transferred  to  M.  and  W.  port  of  the  demised  premises, 
together  with  the  right  of  way  in  question.  In  1812,  H.  died,  having  made  his  will,  whereby, 
after  bequeathing  his  estates  to  his  wife  for  life,  he  devised  the  same,  after  her  death,  to  J.  and 
M.,  in  manner  following,  **  upon  trust  to  pay  and  apply  the  lents,  Ivues^  and  proftts  of  the  siune 
to  and  for  the  life  and  benefit  of  my  daughter  Mary,  and  her  assigns,  during  her  life,  and  inde- 
pendent of  her  present  or  any  ftiture  husband ;  and  from  and  after  the  decease  of  my  siid 
daughter,  I  give,  devise,  and  bequeath  my  real  and  leasehold  estates  as  aforesaid  unto  and 
equally  among  all  and  every  the  children  of  my  said  daughter  Mary,  share  and  share  alike,  as 
tenants  in  common ;  and  if  the  said  Mary  shall  die  without  leaving  lawful  issue  her  surviving, 
then  I  give  &c.  the  same  to  my  i^rand-daughter  Ann."  In  1816,  the  wife  of  H.  died,  and,  by 
indenture  of  the  11th  December,  1817,  tfce  corporation  of  L.  assigned  to  the  trwtoss  the  reier* 
sion  in  fiee-simple  of  the  locus  in  quo. 

Heldf  first,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  rejoinder  to  the  replication  to 
the  first  plea,  since  the  trustees  under  the  will  of  H.  took  only  an  estate  during  the  life  of  the 
testator's  daughter,  and  therefore  the  lease  for  lives  did  not  merge  in  the  grant  of  the  reversion. 

Secondly,  that  the  rejoinder,  "  ne  granta  pas,"  only  put  in  issue  the  fact  of  a  grant,  and  that 
the  seisin  of  H.  was  admitted. 
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The  defendant  pleaded]  (with  other  pleas),  thirdly,  that         1H47. 
for  the  fill!  period  of  twenty  years  next  before  the  com- ' 
mencement  of  this  suit,  the  respeotlve  occupiers  for  the 
time  being  of  a  certain  messuage,  situate  in  the  said  parish 
of  Liverpool  &c.,  and  adjoining  the  said  dose  and  yard,  in 
which  &C.,  actually  had  used  and  enjoyed,  and  were  re- 
spectively accustomed  to  use  and  enjoy,  as  of  right  and 
without  interruption,  and  still  as  of  right  and  without  in- 
terruption ought  to  have,  use,  and  enjoy,  a  certain  way  for 
themselves  and  their  servants  to  go,  return,  pass,  and  repass 
on  foot  from  the  said  messuage  towards,   into,  through, 
over,  and  along  the  ssdd  close  and  yard,  in  which  &c.,  and 
from  thence  through  the  said  gateway  unto  and  into  the 
said  street,  called  Wood*street,  in  llie  said  declaration  men- 
tioned, and  so  from  thence  back  again  from  the  said  street, 
thiou^  the  said  gateway,  towards,  and  unto»  and  into,  and 
duroi^h  the  said  dose  and  yard,  in  which  &c.,  unto  and 
into  the  said  messuage  at  all  times  of  the  year,  at  his  and 
their  free  will  and' pleasure,  as  to  the  said  messuage  belong- 
ing and  appertaining.   And  the  defendant  says,  that  during 
part  of  the  said  period  of  twenty  years,  to  wit,  at  the  said 
several  times  when  &c.,  he  was  the  occupier  of  the  sMd 
messuage,  and  being  such  occupier,  and  having  occasion, 
and  being  so  entitied,  to  use  the  said  way,  did  at  the  sMd 
times  when  Ac,  pass  and  repass  in,  by,  through,  and  along 
the  and  way  from  the  said  messuage,  into,  through,  over, 
and  along  the  said  close  and  yard  in  which  &c.,  through 
the  said  gateway,  towards  and  unto  and  into  the  said  street, 
and  so  from  thence  back  again,  in,  by,  through,  and  along 
the  said  way,  through  the  said  gateway,  unto  and  into  the 
said  measuage,  using  the  said  way  there  for  the  purpose  and 
upon  the  occasion  aforesaid,  as  he  might  for  the  cause  afore- 
said, and  in  so  doing  the  defendant,  at  the  said  times  when 
&C.,  a  little  obstructed  the  said  close  and  yard  &a,  quse  sunt 
eadem.     Verification. 

The  defendant  pleaded  also,  fourthly,  a  shnilar  plea  of  a 
user  of  the  way  for  forty  years. 
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1847.  RepBcation  to  third  plea. — That  before  the  commence- 

ment of  the  said  period  of  twenty  years  in  the  said  third 
plea  mentioned,  and  before  any  user  of  the  said  supposed 
right  of  way  in  that  plea  mentioned,  and  before  and  at  the 
time  of  the  making  of  the  indenture  next  hereinafter  men- 
tioned, the  mayor,  bailiffs,  and  burgesses  of  the  borough  of 
Liverpool  &c.  were  seised  in  their  demesne  as  of  fee  of 
and  in  the  said  close  and  yard  in  which  &c.,  and  being  so 
seised,  heretofore,  and  before  any  user  of  the  said  supposed 
right  of  way  in  the  said  third  plea  mentioned,  to  wit,  on 
the  17th  February,  a.d.  1800,  by  a  certain  indenture  then 
made  between  the  said  mayor,  bailiffs,  and  burgesses  of  the 
one  part,  and  Thomas  Herbert  of  the  other  part,  (which 
said  indenture  having  been  lost  by  lapse  of  time,  the  de- 
fendant cannot  produce  the  same  to  the  Court  here),  the 
said  mayor,  bailifis,  and  burgesses  did  demise,  grant,  let, 
and  to  farm  let  unto  the  said  T.  Herbert,  his  executors, 
&c.   (amongst  and  with   other    hereditaments    and  pre- 
mises), the  said  close  and  yard  in  which  &c.,  to  have  and 
to  hold  the  same,  with  the  appurtenances,  unto  the  said  T. 
Herbert,  his  executors,  &c.,  for  the  term  of  the  several 
and  natural  life  and  lives  of  Mary  Herbert,  (daughter  of 
the  said  T.  Herbert),  John  Cukit,  and  John  Audley  Jee, 
and  the  life  of  the  survivor  of  them,  and  for  the  further 
term  of  twenty-one  years  next  after  such  survivor's  de- 
cease, under  the  yearly  rent  and  subject  to  the  covenants 
and  provisoes  in  the  said  indenture  contuned ;  and  the  said 
mayor,  bailiffs,  and  burgesses  then,  to  wit,  on  &c.,  delivered 
seisin  of  the  said  close  and  yard  in  which  &c,  to  the  said 
T.  Herbert;  by  virtue  of  which  said  demise  the  said  T. 
Herbert  then  became  and  was  seised  and  possessed  of  the 
said  close  and  yard  in  which  &c.,  with  the  appurtenances, 
for  the  said  term  so  to  him  thereof  granted  as  aforesdd ; 
that  for  and  during  the  whole  of  the  said  period  of  twenty 
years  in  the  said  third  plea  mentioned,  and  at  the  said  se- 
veral times  in  the.  said  declaration  and  third  plea  respect- 
ively mentioned,  the  said  J.  A.  Jee,  one  of  the  lives  men- 
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tioned  in  the  said  lease,  was  living,  and  the  said  tenu  so 
demised  and  granted  by  the  said  mayor,  bfuliffs,  and  bur- 
gesses of  and  in  the  said  close  and  yard  in  which  &c,  was 
existing,  in  full  force,  and  undetermined,  and  not  expired, 
surrendered,  forfeited,  or  otherwise  become  void. — Yerifi- 
catioiL 

The  replication  to  the  fourth  plea  stated  the  grant  of  the 
locus  in  quo  by  the  mayor,  bailiffs,  and  burgesses  to  T. 
Herbert,  as  in  the  above  replication,  and  proceeded  thus: 
ihat  T.  Herbert)  being  so  seised  of  the  said  dose  and  yard 
in  whidi,  &c.,  and  during  the  continuance  of  the  said  de- 
mise, to  wit,  on  the  9th  of  February,  1804,  by  a  certain  in- 
denture then  made  between  one  John  Cukit  of  the  one  part, 
the  said  T.  Herbert  of  the  second  part,  and  Thomas  Mor- 
land  and  Josiah  Williamson  of  the  third  part,  (which  said 
indenture  being  in  the  possession  of  the  defendant,  the  plain- 
tiff cannot  produce  the  same  to  the  Court  here),  the  said  T. 
Herbert  did  grant  unto  the  said  T.  Morland  and  J.  William- 
son, their  executors,  &c.,  liberty  of  ingress,  egress,  and  re- 
gress in,  to,  and  out  of  the  said  dose  and  yard  in  which  &c., 
for  and  during  the  residue  of  the  said  term  by  the  said  last- 
mentioned  indenture  created  and  granted;  that  during  a 
part  of  the  s^d  period  of  forty  years  in  the  said  fourth  plea 
mentioned,  to  wit,  during  ten  years  thereof^  the  respective 
occuinerB  of  the  said  messuages  in  the  said  fourth  plea  men- 
tioned had  used  and  enjoyed  the  said  liberty  of  ingress, 
^ress,  and  r^ress,  or  right  of  way,  for  themselves  and  their 
servants  to  go,  return,  pass  and  repass  on  foot  from  the  said 
messuage,  towards,  into,  through,  over  and  along  the  said 
dose  and  yard  in  which  &c.,  and  from  thence  through  the 
said  gateway,  unto  and  into  the  said  street  called  Wood- 
street,  and  so  from  thence  back  again  from  the  said  street 
through  the  said  gateway,  towards  and  unto  the  said  dose 
and  yard  in  which  &c.,  unto  and  into  the  said  messuage,  at 
all  times  of  the  year,  at  his  and  their  free  will  and  pleasure, 
as  in  the  said  fourth  plea  is  in  that  behalf  alleged,  (being 
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1847.        the  said  Kberty  of  ingress,  egress,  and  regress,  or  right  of 

Ck>oKK        ^*y  aforesaid),  under  and  by  virtue  of  the  said  grant  thereof 

^-  by  the  said  T.  Herbert,  and  not  otherwise. — Verification. 

Rejoinder  to  replication  to  third  plea. — That  the  said 
term  so  demised  and  granted  by  the  said  mayor,  bailiffs  and 
burgesses  of  and  in  the  said  close  and  yard,  in  which  &c, 
was  not  so  existing  in  manner  and  form  as  in  the  said  repli- 
cation mentioned,  for  and  during  the  whole  or  any  part  of 
the  said  period  of  twenty  years  in  the  said  third  plea  men- 
tioned, modo  et  fomuL 

Bejoinder  to  replication  to  fourth  plea. — That  the  said 
T.  Herbert  did  not  grant  unto  the  said  T.  Morland  and  J. 
Williamson,  their  executors,  &c.,  liberty  of  ingress,  egress, 
and  regress  into,  through,  and  out  of  the  said  close  and  yard, 
in  which  &c,  for  and  during  the  residue  of  the  said  term 
in  the  said  indenture,  in  the  sidd  replication  mentioned  and 
granted,  modo  et  formfi. 

At  the  trial,  before  Eolfe,  B.,  at  the  Liverpool  Spring 
assizes,  1847,  the  following  facts  appeared : — By  indenture 
of  feofiment,  dated  the  17th  February,  1800,  the  mayor, 
bailifisy  and  burgesses  of  Liverpool,  being  seised  in  fee,  de- 
mised certain  premises,  including  the  locus  in  quo»  to  T. 
Herbert^  for  the  several  lives  of  Mary  Herbert,  J.  Cukit, 
and  J.  A.  Jee,  and  the  survivor  of  them,  and  for  twenty- 
one  years  after  the  survivor's  decease.  Herbert  took  pos- 
session of  the  premises,  and  on  the  23rd  July,  1803,  by  an 
indenture  between  Herbert  of  tiie  first  part,  and  J.  Cukit 
of  the  other  part»  after  reciting  the  above  indenture  of  the 
17th  February,  1800,  Herbert  '^granted,  bargained,  sold, 
assigned,  transferred,  and  set  over "  the  demised  premises 
to  Cukit  for  the  several  lives  of  the  said  Mary  Herbert,  J. 
Cukit,  and  J.  A.  Jee,  and  for  the  life  of  the  survivor,  and 
for  the  term  of  twenty-one  years  from  the  death  of  such 
survivor,  upon  trust  at  any  time  to  sell  and  absolutely  dis-* 
pose  of  the  same  for  the  purpose  of  raising  and  securing 
payment  to  Cukit  of  the  sum  of  £1200,  lent  by  Cukit  to 
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Herbert,  with  interest.  No  memorandum  of  livery  of 
sdsin  was  indorsed  on  this  deed,  and  it  was  proved  that 
Herbert  had  always  been  in  possession  of  the  premises.  By 
indenture  of  the  9th  February,  1804,  between  J.  Cukit  of 
the  first  part,  T.  Herbert  of  the  second  part,  and  T.  Mor- 
land  and  J.  Williamson  of  the  third  part,  after  reciting  the 
indenture  of  the  17  th  February,  1800,  and  the  indenture  of 
the  23rd  July,  1803,  and  also  redting  '^  that  there  was  then 
due  to  J.  Cukit  the  principal  sum  of  £1200,  and  that  T. 
Herbert,  with  the  consent  of  J.  Cukit,  had  come  to  an 
agreement  with  the  said  T.  Morland  and  J.  Williamson,  for 
the  absolute  sale  and  disposal  to  them  of  part  of  the  pre- 
mises demised  to  T.  Herbert  by  the  indenture  of  the  17th 
February,  1800,  for  the  sum  of  £1500,  out  of  which  sum 
it  had  been  agreed  that  the  sum  of  £1200  should  be  p^  to 
the  said  J.  Cukit,  and  the  residue  to  the  said  T.  Herbert,  it 
was  witnessed,  that  in  consideration  of  £1200  paid  by  the 
said  T.  Morland  and  J.  Williamson  to  the  said  J.  Cukit, 
by  and  with  the  direction  and  consent  of  the  said  T.  Her- 
bert, testified  by  his  being  made  a  party  to  and  executing 
those  presents,  and  also  in  consideration  of  the  sum  of  £300 
by  the  said  T.  Morland  and  J.  Williamson  paid  to  T.  Her- 
bert, he  the  said  J.  Cukit,  at  ihe  request  and  by  the  direc- 
tion and  appointment  of  T.  Herbert,  testified  as  aforesaid, 
hath  bargained,  sold,  assigned,  transferred  and  set  over,  and 
by  these  presents  doth  bargain,  sell,  assign,  transfer  and  set 
over,  and  the  said  T.  Herbert  hath  granted,  bargained,  sold, 
assigned,  transferred  and  set  over,  ratified  and  confirmed, 
and  by  these  presents  doth  grant,  bargain,  sell,  assign, 
transfer  and  set  over,  ratify  and  confirm  unto  the  said  T. 
Morland  and  J.  Williamson,  all  that  piece  or  parcel  of  land, 
&c,  (being  part  of  the  premises  demised  to  T.  Herbert  by 
the  said  recited  indenture  of  lease),  together  with  liberty  of 
ingress,  egress,  and  regress,  in  and  through  a  gateway  to  the 
front  of  Wood-street,  and  a  common  yard  behind  the  same, 
&c.     To  have  and  to  hold  the  said  piece  or  parcel  of  land, 

Q  2 
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1847*  &C9  with  the  appurtenanceB,  unto  the  said  T.  Morland  and  J. 
Williamson,  their  executors,  &c.,  as  tenants  in  conunon,  and 
not  as  joint  tenants,  from  the  day  of  the  date  hereof,  for 
and  during  the  term  of  the  natural  and  seyeral  life  and 
lives  of  the  said  Mary  Herbert,  J.  Cukit,  and  J.  A.  Jee, 
and  for  the  life  of  the  survivor  of  them,  and  for  the  further 
term  of  twenty-one  years  next  after  such  survivor's  decease. 
In  the  year  1812  T.  Herbert  died,  having  on  the  28th 
March,  1812,  duly  made  his  last  will  and  testament^ 
whereby,  after  bequeathing  all  his  freehold  and  leasehold 
estates  to  his  wife  for  her  life,  with  a  devise  over  of  part, 
he  devised  the  premises  in  question  as  follows : — *'  And  I 
give,  devise,  and  bequeath  all  the  rest,  residue,  and  remainder 
of  my  real  and  leasehold  estates,  from  and  aft;er  the  decease 
of  my  said  wife,  unto  William  Field  and  William  Moss,  of 
&C.,  to  hold  to  them  and  the  survivor  of  lliem,  his  exe- 
cutors, administrators,  and  assigns,  according  to  the  respect- 
ive estates,  rights^  and  interests  whereof  I  ihay  be  possessed 
of,  in,  and  to  the  same  respectively ;  upon  trust  to  pay  and 
apply  the  rents,  issues,  and  profits  of  the  same  residue  and 
remainder  of  my  real  and  leasehold  estates  to  and  for  the 
use  and  benefit  of  my  said  daughter  Mary  Jee,  and  her 
assigns^  during  her  life,  independent  of  her  present  or  any 
her  future  husband ;  and  from  and  aft;er  the  decease  of  my 
said  daughter  Mary  Jee,  I  give,  devise,  and  bequeath  all  the 
said  residue  and  remainder  of  my  real  and  leasehold  estates  as 
last  aforesaid,  unto  and  equally  among  all  and  every  the  chil- 
dren of  my  said  daughter  Mary  Jee,  lawfully  to  be  begotten, 
share  and  share  alike,  to  take  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  if  the  said  Mary  Jee  shall  die  without 
leaving  lawful  issue  her  surviving,  then  I  give,  devise,  and 
bequeath  such  residue  and  remainder  as  aforesaid  unto  my 
grand-daughter,  Mary  Ann  Shaw,  her  heirs,  executors,'* 
&c  In  the  year  1816  T.  Herbert's  wife  died.  By  inden- 
ture of  the  11th  December,  1817,  between  the  mayor, 
bailiffs,  and  burgesses  of  Liverpool  of  the  one  part,  and 
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William  Field  and  William  Moes^  (the  trustees  named  and  1847. 
appointed  in  and  by  the  will  of  T.  Herbert),  of  the  other 
part,  after  reciting  the  indenture  of  the  17  th  February, 
1800,  also  reciting  that  « the  said  W.  Field  and  W.  Moss, 
as  trustees  of  the  said  late  T.  Herbert,  were  entitled  to  the 
said  piece  of  land,  &c.,  for  the  remainder  of  the  said  several 
terms  of  lives  and  years  granted  by  the  said  indenture  of 
lease,  and  that  they  had  agreed  with  the  said  mayor,  bailifi, 
and  btu^gesses,  for  the  purchase  of  the  reversion  and  inherit- 
ance in  fee  simple  of  and  in  the  same,  expectant  on  the  de- 
termination of  the  siud  indenture  of  lease,  it  was  witnessed, 
that  in  consideration  of  £532  to  the  said  mayor,  bailiffs, 
and  burgesses,  paid  by  the  said  W.  Field  and  W.  Moss,  the 
said  mayor,  bailiffs,  and  burgesses  granted,  bargained,  sold, 
aliened,  released,  and  confirmed  unto  the  said  W.  Field  and 
W.  Moss,  as  trustees  as  aforesaid,  their  heirs  and  assigns, 
all  that  the  reversion  in  fee  simple  expectant,  and  to  take 
effect  in  possession  immediately  from  and  after  the  deter- 
mination of  the  several  estates  and  terms  for  lives  and  years 
granted  by  the  said  recited  indenture  of  lease,  of  and  in  all 
fliat  piece  or  parcel  of  land,**  &c. ;  '^  to  have  and  to  hold  the 
said  reversion  in  fee  simple  so  expectant  as  aforesaid,  thereby 
granted  and  released,  of  and  in  the  said  hereditaments  and 
premises,  &a,  unto  the  said  W.  Field  and  W.  Moss,  their 
heiiB  and  assigns,  to  the  only  proper  use  and  behoof  of  them 
the  said  W.  Field  and  W.  Moss,  their  heirs  and  assigns 
for  ever,  to  the  uses,  upon  the  trusts,  and  to  and  for  the 
several  ends,  intents,  and  purposes  mentioned,  expressed  and 
declared  in  and  by  the  last  will  and  testament  of  the  said 
T.  Herbert,  deceased,  and  for  no  other  use,  trust,  intent,  or 
purpose  whatsoever."  In  the  year  1830,  Mary  Jee,  the 
daughter  of  T.  Herbert,  died. 

It  was  submitted  on  behalf  of  the  defendant,  that  the 
issue  raised  on  the  third  plea  ought  to  be  found  for  him, 
because  under  the  will  of  T.  Herbert  the  trustees  took  the 
absolute  l^al  estate  in  the  premises  demised,  and  conse- 
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1847.  quently  the  lease  for  lives  merged  in  the  grant  of  the  reyer- 
sion.  It  was  answered  by  the  plaintiff's  counsel,  that  the 
legal  estate  in  the  premises  was  limited  to  the  trustees  during 
the  life  of  Mary  Jee,  and  that  upon  her  death  the  remainder 
took  effect  in  her  children.  It  was  also  urged  by  the  de- 
fendant's counsel,  that  the  issue  raised  on  the  fourth  plea 
ought  to  be  found  for  the  defendant;  first,  because  at  the 
time  of  the  supposed  grant  by  Herbert  to  Morland  and 
Williamson,  Herbert  had  no  estate  in  the  premises;  secondly, 
that  on  the  face  of  the  indenture  of  the  9th  February,  1804, 
it  was  evident  that  Herbert  did  not  purport  to  grant  the 
right  of  way.  On  behalf  of  the  plaintiff,  it  was  contended 
that  the  replication  admitted  the  seisin  of  Herbert,  and  that 
the  fact  of  the  grant  was  alone  in  issue.  The  learned  judge 
directed  a  verdict  for  the  defendant  on  both  issues,  reserv- 
ing leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  hioL 

Knawksy  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff  on  those  issues,  or  for  a  new  trial. 
On  the  fijTst  point,  he  cited  Doe  v.  Simpson  (a),  Edwards  v. 
Simo7is{b)y  AcUand  v.  Lutley{c\  Adams  v.  Adams  (d), 

Crompton  shewed  cause  (June  22). — The  issue  on  the 
third  plea  was  properly  found  for  the  defendant.  The  ques- 
tion raised  by  the  rejoinder  to  the  replication  to  that  plea 
is,  whether  the  term  granted  by  the  mayor,  bailiffs,  and 
burgesses,  to  Herbert,  by  the  indenture  of  feoffment  of  the 
17th  February,  1800,  existed  during  the  twenty  years 
mentioned  in  the  plea.  That  will  depend  upon  whether 
the  trustees  under  the  will  of  Herbert  took  the  absolute 
legal  estate  in  the  premises.  If  so,  the  term  for  lives  created 
by  the  indenture  of  the  17  th  February,  1800,  merged  in 
the  grant  of  the  reversion  to  the  trustees  by  the  indenture 


(a)  6  East,  162.  (c)  9  Adoi.  &  E.  879. 

(b)  0  Taunt.  213.  (d)  6  Q.  B.  860. 
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of  the  nth  December,  1817.  The  langunge  of  the  will  is 
clearly  sufficient  to  vest  the  absolute  legal  estate  in  the 
trustees.  The  testator  devises  ^^all  the  rest,  residue,  and 
remainder  of  his  real  and  leasehold  estates,"  Those  words 
pass  the  fee  simple.  It  is  true  that  the  devise  is  to  the 
trustees  and  their  executors;  but  it  would  have  been  im* 
proper  to  use  the  word  ^' heirs  "  in  the  will,  as  that  word  is 
not  found  in  the  grant  to  Herbert.  The  purposes  of  the 
trust  require  that  the  trustees  should  take  the  absolute 
legal  estate,  and  the  true  construction  of  the  will  is,  that 
the  children  of  Mary  Jee  took  an  equitable  interest  only. 

The  issue  raised  on  the  fourth  plea  was  properly  found 
for  the  defendant  The  deed  of  the  9th  February,  1804,  did 
not  operate  as  the  grant  of  Herbert,  for  he  had  no  estate  in 
the  premises,  having  conveyed  all  his  interest  to  Cukit  by 
the  indenture  of  the  23rd  July,  1803.  IParke,  B.— If  the 
title  of  Herbert  is  admitted  by  the  rejoinder,  the  deed  of 
9th  February,  1804,  is  the  grant  of  Herbert.  The  question 
is^  what  is  put  in  issue  by  non  concessit?]  It  puts  in  issue 
not  only  the  fact  of  a  grant,  but  also  the  capacity  of  the 
party  to  make  such  a  grant  In  Buddeley  v.  Leppingfwell  (a), 
Wibnot,  J.,  says, ''  Non  concessit  puts  the  operation  of  the 
grant  in  question.  If  a  man  pleads  a  grant  fr<5m  the  Crown 
under  the  great  seal,  and  the  other  pleads  non  concessit,  in 
this  case  the  letters  patent  are  confessed,  but  the  effect 
and  operation  of  them  is  denied :  the  effect  of  that  issue  of 
non  concessit  is,  that  the  Crown  had  nothing  in  the  land,  or 
tliat  the  tenements  did  not  pass  by  the  letters  patent  So 
in  Hynd£s  case^  in  4  Co.  71  b,  and  Eden's  case^  in  6  Co. 
15  b,  expressly."  In  Taylor  v.  Needham  (J),  the  question  was, 
whether  the  assignee  of  a  lease  could  plead  non  demisit ; 
and  the  Court  distinguished  the  ease  of  a  stranger  from 
that  of  a  party  or  privy  to  the  deed.  MansfieJdy  C  J.,  there 
says,  ''  It  is  truly  stated  for  the  defendant,  that,  in  cases  of 

(a)  3  Burr.  1546.  (b)  2  Taunt.  278. 
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1847.  a  grant  or  feoffment^  a  stranger  may  plead  '^  did  not  grant/' 
or  ^^  did  not  enfeoff/'  and  that  plea  denies  not  onlj  the  exist- 
ence>  but  the  efficacy  of  the  supposed  grant  or  feoffment  It 
brings  in  issue,  therefore,  the  title  of  the  grantor,  as  well  as 
the  operation  of  the  deed,  and  that  plea  would  be  a  proper 
plea  to  bring  in  issue  the  execution,  construction,  and  effi- 
cacy, of  any  deed  of  demise."  The  law  is  correctly  stated 
in  a  note  to  the  case  of  Rex  v.  The  Inhabitants  of  Great 
Wakering  (a),  where  it  is  said,  ^'  Parties  and  privies  to  deeds 
indented  are  estopped  from  denying  the  operation  of  the 
instruments  which  they  have  thus  solemnly  authenticated. 
They  can  get  rid  of  the  effect  of  such  instruments  only  by 
at  once  denying  their  legal  existence  by  a  plea  of  non  est 
factum.  Strangers,  on  the  other  hand,  who  are  not  bound 
by  the  estoppel,  and  are  not  presumed  to  be  conversant  of 
the  operation  .of  the  deeds  pleaded  against  them,  are  not 
bound,  and  are  not  even  allowed  to  plead  non  est  &ctum, 
but  must  plead  according  to  the  case— non  concessit,  H.  24 
E.  3,  foL  37,  pi.  2 ;  P.  20  E.  4,  fol.  1,  pi.  4 ;  Hynde's  case, 
4  Co.  Rep.  71b. ; — ^non  feoffavit.  Basset  v.  Prior  of  St  John 
of  Jerusalem,  18  E.  4,  fol.  28,  29,  pi.  27 ;  M.  2  H.  6,  fol.  2, 
pi.  1 ;  MoinelTs  case,  M.  10  H.  6,  fol.  7,  pi.  23 ;  P.  28  H.  6, 
foL  6,  pi.  3 ;  P.  12  E.  4,  fol.  4,  pi.  9 ;— non  dedit,  Reme's 
case,  T.  38  E.  3,  fol.  20 ;  P.  2  H.  4,  foL  21,  pL  19 ;  Dyer, 
1 22  b; — non  demisit,  Co.  Litt  47 .  b.  This  mode  of  pleading 
opens  to  both  the  litigant  parties  a  wider  field  of  inquiry 
than  the  precise  issue  raised  upon  non  est  factum.  Thus 
the  plea  of  non  demisit  puts  in  issue,  not  only  the  fact  of 
the  demise,  but  the  capacity  of  the  alleged  lessor  to  make 
such  a  demise :  Co.  Litt.  47.  b.,  Taylor  v.  Needham.  So 
where  the  grant  of  a  reversion  or  of  a  remainder  is  alleged, 
the  adverse  party  pleading  non  concessit  might  (before  4 
Anne,  c.  16,  ss.  7,  8)  have  shewn  that  the  tenant  for  life 
had  not  attorned,  though  he  might  have  traversed  the  at- 

(a)  3  N.  &  M.  50. 
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tomment:  Dyer,  31  a.;  Gtmrney  y.  Sir  Edward  Ckere,  Id. 
31  b,  in  maig. ;  (but  in  Hudson  v.  Janes  (a),  it  appears  to 
have  been  held  that  the  attornment  is  admitted,  unless  it 
be  spedall J  traversed) ;  or  that  the  grantor  had  nothing,  or 
that  nothing  passed  by  the  grant :  Edevis  ccae  (ft).  So  under 
non  dedit  pleaded  to  a  gift  in  tail  by  deed,  it  may  be  shewn 
that  the  alleged  donor  had  nothing  in  the  land  at  the  time 
of  the  supposed  gift :  Martaine  y .  Hardy  (c).    On  the  other 
hand,  if  an  adyowson  be  stated  in  pleading  to  have  been 
granted  by  deed,  and  issue  is  taken  upon  the  grant  by  a 
stranger  to  the  deed,  who  pleads  non  concessit  per  factum, 
if  it  can  be  shewn  that  the  grantor  granted  without  deed, 
or  by  a  different  deed,  it  will  be  sufficient ;  per  Finchden^ 
J.,  H.  43  E.  3,  foL  1,  pL  4 ;  Heath,  Max.  80."     The  seisin 
of  Herbert  could  not  have  been  directly  traversed,  for  where 
the  words  "  virtute  prsetextu  per  quod,"  and  the  like,  intro- 
duce a  consequence  or  inference  from  the  preceding  matter, 
they  are  not  traversable :  1  Wms.  Saund,  23,  n.  5.     But 
the  operation  and  effect  of  this  rejoinder  is,  to  raise  an  issue 
upon  the  fact  of  Herbert  having  done  by  the  deed  what  he 
professed  to  do,  which  necessarily  involves  the  question  of 
his  seisin.  In  Eden^s  case,  which  was  an  action  of  ^'  trespass 
qnare  dausum  fregit  apud  Marham  in  com'  Norf ',  &c., 
the  defendant  pleaded,  that  the  Queen  was  seised  in  fee  in 
right  of  her  crown,  and  by  her  letters  patent  under  the  great 
seal,  bearing  date  at  Weldhall,  in  com'  Essex,"  &c.,  concesdt 
tenemenf  pr»d'  in  quibus,  &c.,  cuidam  A.  B.  &c.  The  plain- 
tiff took  issue,  quod  non  concessit  tenement'  pr»d'  per  prsB- 
dictas  litems  patentes.     And  this  issue  was  tried  in  the 
county  of  Norfolk,  where  the  land  lay,  and  not  where  the 
letters  patent  bore  date,  and  the  jury  found  for  the  plaintiff; 
and  it  was  moved  in  arrest  of  judgment,  that  it  ought  to 
have  been  tried  where  the  letters  patent  bore  date ;  and  non 
allocatur  per  Curiam,  for  the  letters  patent  being  matter  of 

(a)  1  Salk.  90.  (b)  6  Rep.  15,  b.  (c)  Dyer,  122,  b. 
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1847.  record,  shewed  to  the  Court  under  the  great  seal,  cannot  be 
denied,  nor  can  the  party  plead  nul  tiel  record  against  them, 
being  shewed  under  the  great  seal ;  and,  therefore,  the  effect 
of  the  issue  of  nan  concessit  is,  that  the  Queen  had  nothing 
in  the  lands,  or  that  the  tenements  did  not  pass  by  the 
letters  patent,  in  which  cases  it  shall  be  tried  where  the 
land  lies,  and  so  it  was  adjudged.''  Also  in  Hyndis  case  (a), 
the  Court  say,  '^  So  against  the  king's  letters  patent  under 
the  great  seal,  shewed  in  Court,  none  can  deny  them ;  but 
non  concessit  per  prssd'  literas  patented  is  a  good  plea,  for 
although  there  be  such  letters  patent^  yet  perhaps  nothing 
passed  by  them,  and  so  per  consequence  non  concessit.'' 
The  different  mode  of  pleading  in  a  case  like  the  present, 
and  that  of  one  claiming  a  lease  for  years  by  an  elder  grant, 
is  pointed  out  in  Helyer*s  case  (&),  where  it  was  adjudged, 
that  he  who  claims  a  lease  for  years  by  an  elder  grant, 
ought  not  to  traverse  the  later  grant,  but  the  other  party 
ought  to  traverse  the  elder  grant,  or  shew  how  the  grantor 
was  enabled  to  make  the  second  grant ;  otherwise  in  the 
case  of  a  feofiment  In  Co.  Litt.  47.  b.,  the  same  law  is 
stated  as  to  the  effect  of  non  demisit  The  same  doc-^ 
trine  is  laid  down  in  similar  terms  in  Stephen  on  Plead- 
ing, 228  (c).  \Parkey  B.,  referred  to  Morris  v.  Dimes  (rf).] 
The  only  authority  against  the  position  now  contended  for 
is  that  of  CowKshaw  v.  Cheslyn  («),  where,  to  an  action  of 
trespass  quare  clausum  fregit,  the  defendant  pleaded  that 
A.  was  seised  in  fee,  and  being  so  seised,  granted  a  right  of 
way  by  non-existing  grant  The  plaintiff  replied  traversing 
the  grant,  and  the  Court  held,  that  on  those  pleadings  it 
was  not  competent  for  the  plaintiff  to  give  evidence  to  shew 
that  A.  was  not  seised  in  fee,  for  the  purpose  of  rebutting 
the  presumption  of  the  grant;  but  in  that  case,  the  old 


(a)  4  Rep.  71.  {d)  3  N.  &  M.  671. 

(6)  6  Rep.  24,  a.  (e)  1  C.  &  J,  68. 

(c)  5ih  edit. 
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authorities  on  this  subject  were  not  brought  before  the  1847. 
Court,  and  the  judgment  proceeded  entirely  on  the  question 
as  to  the  adndssQnHty  of  evidence  to  shew  that  the  party 
had  no  power  to  make  the  grant.  Here,  however,  the  deed 
speaks  for  itself,  and  it  is  evident  on  the  face  of  it  that 
Herbert  does  not  purport  to  make  the  graut.  The  deed 
recites  the  indenture  of  the  23rd  July,  1803,  by  which 
Herbert  assigned  the  premises  to  Cukit,  thereby  shewing 
that  Herbert  intended  to  convey  his  equitable  interest  only. 
Both  the  recitals,  and  the  I^al  effect  and  operation  of  the 
deed,  clearly  point  out  that  the  grant  was  by  Cakit  and 
not  by  Herbert 

Knowks  and  AspinaU,  in  support  of  the  rule. — First,  the 
estate  for  lives  did  not  merge  in  the  grant  of  the  reversion 
to  Herbert's  trustees.  The  general  rule  is,  that  trustees 
take  only  such  an  estate  as  the  nature  of  the  trust  requires. 
The  object  of  the  testator  was  to  create  a  trust  for  the  sole 
and  separate  use  of  Mary  Jee.  It  was  therefore  necessary 
that  the  trustees  should  take  the  legal  estate  during  her 
life,  in  order  to  enable  them  to  pay  to  her  the  rents  and 
profits  of  the  estates  'devised.  But  upon  the  death  of  Mary 
Jee  the  trust  altogether  ceased,  and  the  legal  estate  passed 
to  the  children.  [Rolfe^  B. — It  would  seem  necessary  that 
the  trustees  should  have  the  legal  estate  for  some  time  after 
the  death  of  Mary  Jee.  Suppose,  for  instance,  that  rent 
became  due  on  the  29th  September,  and  Mary  Jee  died 
the  day  after,  how  is  the  rent  to  be  recovered  ?]  The  same 
difficulty  would  have  arisen  in  the  case  of  Edwards  v. 
Sjfmans  (a).  There  the  testator  devised  a  fee  simple  estate, 
expectant  on  the  decease  of  B.,  to  trustees,  and  their  exe- 
cutors, to  receive  and  apply  the  rents  to  the  maintenance 
and  advancement  of  six  of  the  testator's  children,  till  the 
youngest  was  twenty-one;  and  then  to  his  said  six  children, 

(a)  6  Taont.  213. 
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1847.  and  the  survivors  and  survivor  of  them,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common ;  and  it  was  held 
that  all  such  devisees  as  survived  the  testator,  took,  on  his 
decease,  a  vested  estate  in  fee  in  common.  Doed.  Budden  v. 
Harris  (a)  is  also  in  point.  There  the  testator  devised  his 
freehold  estates  to  trustees,  in  trust  to  secure  an  annuity  of 
£60  per  annum  to  his  wife  for  life ;  and  then  in  trust  for 
his  two  younger  sons,  and  his  two  daughters,  and  all  chil- 
dren to  be  begotten  on  the  body  of  his  wife,  until  they 
should  severally  attain  the  age  of  twenty-one  years,  and 
then  unto  and  among  them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants.  The  will  then  granted 
a  power  to  the  trustees  to  receive  the  rents,  and  to  lay  out 
the  surplus  beyond  the  wife's  annuity,  and  other  charges 
thereon,  in  good  securities,  to  grant  leases  of  the  estates  for 
a  term  not  exceeding  seven  years,  and  ^*  if  they  should 
think  it  advisable,  to  sell  any  part  thereof  at  any  time  after 
my  death;"  and  it  was  held,  that  this  latter  clause  did  not 
control  the  express  gift  of  the  estates  to  the  children  in  fee, 
when  they  should  severally  attain  the  age  of  twenty-one 
years.  [They  were  then  stopped  by  the  Court  upon  this 
point] 

The  next  question  is,  whether  the  deed  of  the  9th  Feb- 
ruary, 1804,  was  the  grant  of  Cukit  or  of  Herbert.  If  the 
case  of  Cowlishaw  v.  Cheslyn  (b)  be  law,  it  was  the  grant 
of  Herbert)  for  the  rejoinder  admits  his  seisin,  and  the  fact 
of  the  grant  only  is  in  issue.  Cukit  had  no  interest  in  the 
servient  tenement,  but  only  in  the  dominant  tenement. 
The  word  ''grant,"  which  is  essential  to  create  an  incor- 
poreal hereditament,  is  used  by  Herbert  alone.  Unless, 
therefore,  the  deed  operated  as  the  grant  of  Herbert^  no 
right  of  way  was  creat-ed  by  it.  All  that  Cukit  does  is  by 
way  of  bargain  and  sale,  which  is  ineffectual  to  create  an 
incorporeal  right     The  words  ''  bargained,  sold,  assigned, 

(a)  2  D.  &  R.  36.  (b)  1  C.  &  J.  68. 
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transferred,  and  set  over,''  must  operate  on  something  then  1847. 
existing.  By  bargain  and  sale  of  land  with  a  way  to  it,  no 
way  passes,  for  the  bargain  and  sale  conyeys  a  use  only,  and 
tliere  cannot  be  a  nse  of  what  does  not  exist ;  but  if  a  way 
be  appurtenant  to  land  by  a  lease  of  the  land,  the  way  passes 
to  the  lessee  without  any  express  grant:  Baudeley  v. 
Brook  (a).  It  does  not  appear  that  Cukit  took  any  estate 
under  the  indenture  of  the  17th  February,  1800.  That  was 
a  feoffinent  upon  which  no  livery  of  seisin  was  indorsed,  and 
it  was  proved  that  Herbert  had  always  continued  in  posses- 
sion. [Parke,  B. — The  question  resolves  itself  into  this, 
whether,  upon  a  traverse  of  the  grant  of  Herbert,  it  can  be 
shewn  that  he  had  a  defective  title.]  Cowlishaw  v.  Ches^ 
fyn  (Jb)  is  expressly  in  point.  That  case  does  not  conflict 
with  the  cases  cited  on  the  other  side.  In  Baddeley  v. 
Leppinffwell  (c)  the  replication  traversed  the  alleged  grant 
of  the  locus  in  quo  by  the  lord  of  the  manor,  who  was 
stated  in  the  replication  to  be  seised  in  fee ;  and  upon  that 
traverse  the  seisin  in  fee  was  not  in  issue,  the  matter  in  dis- 
pute being,  whether  the  lord  had  admitted  the  proper  per- 
son, which  necessarily  involved  both  the  question  of  admit- 
tance and  the  right  to  admit.  EderCe  case  (d)  was  decided 
on  the  ground  that  letters  patent  are  matter  of  record,  so 
that  th^e  could  be  no  denial  of  the  Queen's  grant,  unless 
she  had  no  title  to  grant,  and  therefore  in  such  case  the 
^ect  of  non  concessit  is,  that  the  Queen  had  nothing  in  the 
land,  or  that  the  tenements  did  not  pass  by  the  letters  patent 
Hynd£s  case  (e)  proceeded  on  the  same  ground.  Those 
authorities  are  for  that  reason  distinguishable  from  the  case 
of  a  traverse  of  a  grant  by  an  ordinary  person.  In  Morris  v. 
Dimes  (J),  the  Court  did  not  decide  upon  the  present  point. 
It  is  a  rule  of  pleading,  that  every  material  allegation  which 
is  not  traversed  is  so  far  admitted,  that  it  is  not  competent 

(a)  Cro.  Jac.  189.  (d)  6  Rep.  15. 

(ft)  I  C.  &  J.  68.  (e)  4  Rep.  71,  b. 

(c)  3  Burr.  1634.  (/)  3  N.  &  M.  671. 
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for  the  other  party  to  disproye  it :  Banzi  t.  Stewart  (a). 
Here  the  replication  alleges  the  seiflin  of  Herbert,  and  no 
traverse  is  taken  upon  it. 

Parke,  B. — With  regard  to  the  first  question,  we  are  all 
of  opinion  that  the  estate  of  the  trustees  ceased  on  the 
death  of  Mary  Jee.  The  gift  over  is  by  words  as  strong 
as  those  by  which  the  property  is  given  to  the  trustees.  It 
is  as  if  the  testator  had  said,  **  I  direct  that  the  estate  of 
the  trustees  shall  cease  on  the  death  of  Mary  Jee,  and  I 
then  give  the  corpus  of  the  property  to  my  children."  The 
result  is,  that  the  issue  on  the  rejoinder  to  the  replication  to 
the  third  plea  must  be  found  for  the  phuntiff.  With  respect 
to  the  other  point,  we  will  take  time  to  consider. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  only  question  which  remained  for  con- 
sideration in  this  case  was,  how  the  issue  ought  to  have  been 
found  on  the  rejoinder  to  the  replication  to  the  fourth  plea. 

That  replication  states,  that  the  corporation  of  Liverpool 
were  seised  in  their  demesne  as  of  fee  of  the  locus  in  quo, 
and  being  so  seised,  by  indenture  between  the  corporation 
and  Herbert,  demised  it  to  Herbert,  and  his  executors,  ad- 
ministrators, and  assigns,  for  three  lives  and  twenty-one 
years ;  that  the  corporation  delivered  seisin  to  Herbert,  who 
thereby  became  and  was  seised  and  possessed  of  the  locus 
in  quo,  and  that  Herbert,  being  so  seised  of  the  locus  in 
quo,  and  during  the  continuance  of  the  scisia,  by  indenture 
between  Cukit  of  the  first  part,  Herbert  of  the  second  part, 
and  Morland  and  Williams  of  the  third  part,  granted  to 
Morland  and  Williams  a  right  of  way  over  the  locus  in  quo. 

The  rejoinder  to  this  replication  is,  that  Herbert  did  not 
grant  the  right  of  way,  modo  et  form&. 

(a)  4  M.  &  G.  295. 
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On  the  tiial,  the  indenture  was  produced,  which  recited  1847. 
the  demise  to  Herbert  bj  the  corporation ;  the  assignment 
of  the  lease  by  Herbert  to  Cukit,  by  way  of  mortgage,  to 
secure  £1200 ;  that  Herbert  had  agreed  to  sell  part  of  the 
land  comprised  in  the  lease  to  Morland  and  Williamson, 
for  a  sum,  out  of  which  the  sum  due  from  Herbert  shoidd 
be  pdd  to  Cnkit;  and,  by  the  same  indenture^  Cukit, 
at  the  request  of  Herbert,  bargained,  sold,  assigned,  and 
transferred,  and  Herbert  granted^  bargained,  sold,  as^ 
fflgned,  and  transferred  to  Morland  and  Williamson  part 
of  the  demised  premises,  together  with  the  right  of  way  in 
question* 

Two  objections  were  made  by  the  defendant ;  first,  that, 
at  the  time  of  the  supposed  grant,  Herbert  had  no  estate  in 
the  locus  in  quo,  and  therefore  the  grant  did  not  operate  as 
his  grant ;  and,  secondly,  that  on  the  face  of  the  instrument 
itself,  considering  the  recitals,  Herbert  did  not  purport  to 
grant  the  right  of  way. 

To  this  it  was  answered  by  the  plaintiff,  that  the  seisin 
of  Herbert  was  admitted  by  the  rejoinder,  and  tiie  fact  of 
the  grant  only  was  in  issue,  and  that  the  indenture  did 
prove,  if  the  seisin  was  admitted,  a  grant  by  Herbert 

We  intimated  our  opinion  that,  if  the  tide  of  Herbert 
to  make  the  grant  was  not  in  issue  on  the  rejoinder  of  ^^  ne 
gftcaUa  pas^  the  grant  in  fact  was  proved  by  the  indenture. 
So  that  the  only  question  is,  whether  the  titie  was  in  issue 
upon  tiie  replication  denying  the  grant 

When,  in  a  pleading,  one  of  several  material  and  tra^ 
versable  averments  is  denied,  the  others  are  admitted  in 
that  suit,  (and  indeed  in  others  between  the  same  parties,  if 
the  issue  be  found  against  the  party  traversing);  and  there- 
fore^ in  a  case  in  which  it  is  averred  that  one  was  seised  in 
fee  at  the  time  of  the  grant,  and  being  so  seised  granted, 
the  denial  of  the  grant  would  seem  to  admit  the  seisin  in 
fee;  and  this  is  the  case  of  CawKshaw  v.  Che8bfn(a\  which 

{a)  1  C.  &  J.  48. 
VOL.  I.  *  Q  8  EXCIL 
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was  rightly  decided,  unless  there  be  some  technical  rule 
that,  tn  all  ccLses^  the  traverse  of  a  grant  puts  in  issue  the 
power  to  grant.  Mr.  Crompton  contended  that  it  did ;  but 
the  authorities  cited  do  not  support  that  position.  In  EderCs 
case  (a),  the  averment  was  that  the  Queen  was  seised,  and 
granted  by  her  letters  patent  under  the  great  seal ;  and  the 
traverse  was,  that  she  did  not  grant  the  tenements  by  the 
sud  letters  patent;  and  it  is  stated  by  Lord  Coke^  that  the 
letters  patent  being  of  record  and  shewn  to  the  Court, 
cannot  be  denied;  and  therefore  the  effect  of  the  issue 
non  concessit  is,  that  the  Queen  had  nothing  in  the  land, 
or  that  the  tenements  did  not  pass  by  the  letters  patent ; 
and  the  same  point  was  decided  in  Hyndis  case  (&).  This 
is  a  peculiarity  belonging  to  grants  from  the  Crown,  by 
reason  of  their  being  made  by  matter  of  record.  In  Bad" 
deley  v.  Leppingwell  (c),  the  denial  of  the  grant  of  the  lord 
of  the  manor,  in  the  rejoinder,  where  the  replication  stated 
that  he  was  seised  in  fee  and  granted  to  the  plaintiff  and 
another,  was  held  not  to  traverse  the  admittance  only,  but 
the  power  to  admit,  from  the  nature  of  the  copyhold  tenure, 
for  the  admission  is  nothing  without  title.  The  traverse 
there  admitted  the  seisin  in  fee  of  the  manor,  and  put  in 
issue  the  admittance,  and  the  right  of  the  lord  so  seised  in 
fee  to  admit.  Supposing  the  pleading  had  been  of  a  sur^ 
render  to  the  lord  to  the  use  of  A.  B.,  and  a  grant  by  him 
•to  A.  B.,  the  traverse  of  the  grant  would  have  put  in 
issue  the  admittance  only.  Again,  in  Taylor  v.  Need- 
ham{d)y  where  Lord  Chief  Justice  Mansfield  says,  that  the 
plea  of  non  demisit  puts  in  issue  the  title,  the  declaration 
was  on  a  quod  cum  demisisset ;  it  did  not  state  the  seisin  or 
title  as  a  distinct  fact.  So  it  would  be  in  an  ejectment,  if^ 
instead  of  not  guilty,  non  demisit  were  pleaded ;  the  issue 
would  include  the  title  of  the  lessor.  In  Mostane  v. 
Hardy  {e\  it  is  said,  that  on  a  traverse  of  a  lease  for  years 

(a)  6  Rep.  16  b.  {d)  2  Taunt.  283. 

{h)  4  Rep.  71  b.  («)  Dyer,  122  b. 

(c)  3  Burr.  1636. 
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by  parol,  it  was  held,  that  the  defendant  might  shew  that 
the  lessor  had  nothing  in  the  land  at  the  time  of  the  de- 
mise. No  doubt  this  was  between  lessor  and  lessee ;  and 
thus  Litt.,  sect.  58,  applies,  where  it  is  said  the  lessee  may 
say  that  the  lessor  had  nothing  at  the  time  of  the  lease, 
unless  the  lease  be  made  by  deed  indented ;  and  Lord  Coke 
says  (a),  in  his  comment  on  this  passage,  he  may  plead  that 
the  lessor,  '^  non  demisit,"  and  give  in  evidence  the  other 
matter.  That  the  case  in  Dyer  was  a  case  between  lessor 
and  lessee  may  be  collected  from  the  comparison  to  a 
formedon,  in  which  the  tenant  must  plead  non  dedit, 
which  puts  in  issue  the  title  as  well  as  the  gift;  and  in 
dedaratdons  in  formedon  the  seisin  is  not  (commonly  at 
least)  averred:  Bastall,  Formedon,  362,  &c.  In  the  case 
there  referred  to  in  the  Year  Book,  43  Edw.  3,  19,  pi.  3,  in 
a  writ  of  intru^on,  where  the  seisin  and  lease  of  the  an- 
cestor were  averred,  the  traverse  allowed  to  be  good  was  of 
the  seisin,  so  that  the  case  does  not  shew  that,  under  the 
traverse  of  the  lease,  the  title  to  the  lease  would  have  been 
in  question.  There  is  another  case  which  has  a  most  im- 
portant bearing  on  this  question.  It  is  that  of  Hudson  v. 
Jones  {by.  In  replevin,  the  avowant  made  title  by  grant  of 
a  reversion  expectant  on  an  estate  for  life  to  the  plaintiff, 
to  which  reversion  the  rent  was  incident,  to  which  grant 
the  plaintiff  attorned:  upon  non  concessit,  it  was  a  question 
whether  the  want  of  attornment  could  be  proved ;  and  it 
was  urged,  that,  on  that  plea,  the  effect  and  operation  of 
the  grant  was  put  in  issue,  and  that  the  grant  if  ineffectual 
was  void.  But  it  was  held  that  the  attornment  need  not 
be  proved;  and  the  reason  of  the  opinion  was,  because  it 
was  traversable,  and  what  is  not  traversed  is  admitted,  and 
the  grant  is  perfect  as  far  as  the  grantor  can  perfect  it. 
Upon  the  whole,  therefore,  we  think  that  the  case  of 

(a)  Page  47  b.  (h)  Salk.  90. 
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1847.  CowUshaw  v.  Cheslyn  was  rightly  decided,  and  that,  when 
the  pleading  states  a  title  to  demise  or  grant,  and  so  gives 
an  opportunity  to  the  opposite  party  to  traverse  it,  the  tra- 
verse of  the  demise  or  grant  does  not  include  the  title,  but 
only  the  fact  of  the  grant. 

The  case  cited,  however,  does  not  precisely  agree  with 
that  now  under  consideration,  for  there  is  no  positive  aver- 
ment here  that  Herbert  was  seised  in  fee  at  the  time  of  the 
grant  His  title  is  derivative ;  it  is  deduced  to  him  from 
the  corporation  of  Liverpool,  and  he  is  said  to  have  been 
thereby  seised  and  possessed ;  and  being  so  seised,  and  dur- 
ing the  continuance  of  the  demise  by  indenture,  granted 
the  right  of  way.  The  question  therefore  arises  which  the 
Court,  in  Morris  v.  Dimes  (a),  refused  to  decide. 

We  think,  however,  that  the  same  reason  applies  to  this 
case  as  to  the  supposed  case  of  a  positive  averment  of  a  sei- 
sin in  fee  at  the  time  of  the  grant.  By  the  traverse  of  the 
grant,  the  previous  steps  of  the  derivative  title  not  being 
traversed  are  admitted,  and  supposing  that  the  statement 
of  Herbert's  being  so  seised  is  not  an  averment  that  he  was 
actually  seised  at  the  time  of  the  grant,  so  as  to  be  tra- 
versable, it  is  clear  that  he  must  be  presumed  to  be  so,  the 
term  continuing  until  the  contrary  is  shewn  by  the  defend* 
ant,  by  shewing  that  his  interest  had  ceased  in  some  way : 
Bishop  ofMeath  v.  Marquis  of  Winchester  (J>) ;  and  as  there 
is  no  plea  shewing  this,  the  seisin  of  Herbert  must  be  taken 
to  continue  to  the  time  of  the  grant ;  and  then  the  only- 
matter  in  issue  on  the  traverse  of  the  grant  is  the  grant 
itself.  And,  if  this  were  not  so,  the  effect  of  denying  a 
grant,  where  it  was  made  by  a  person  having  a  derivative 
title  shewn  on  the  pleadings,  from  the  owner  in  fee,  would 
be  the  same  as  a  denial  of  every  previous  step  by  which 
the  title  to  lease  is  shewn. 

(a)  3  N.  &  M.  671.  {h)  10  Bligh,  330  ;  4  CI.  &  Fin.  446. 
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For  these  reasonfi  we  are  of  opinion  that  the  issue  on 
the  rejoinder  to  this  replication  ought  to  be  found  for  the 
plaintiff;  and  there  must  be  a  new  trial,  unless  the  counsel 
on  both  sides  agree  to  have  the  verdict  so  entered  to  avoid 
further  expense. 

Rule  accordingly. 


Mabset,  surviving  Executor  of  Ames,  deceased,  v.  Johnson       Jufy  8. 
and  Another,  Executors  of  Fotson,  deceased. 

UEBT. — The  first  count  of  the  declaration  stated,  that  In  an  action  of 
by  an  indenture  made  between  Foyson  of  the  one  part,  and  indentares, 
Ames  of  the  other  part,  Foyson,  for  the  considerations  jS'^^t*^* 

testator  cove- 
nanted to  pay  the  plaintiff  the  respective  sams  of  J^1300  and  £700,  with  interest,  the  defendant 
pleaded,  in  sabstance,  that  the  plaintiff  was  a  mort^;agee,  by  two  mortgages,  of  an  estate  which 
was  insafficient,  upon  an  estimate  of  its  value,  to  pay  the  mortgage  money  due  from  the  tes- 
tator; that  three  other  mortgagees  were  in  the  same  situation,  the  estate  realised  to  each  being 
less  in  estimated  value  than  the  charge  upon  it ;  that  the  defendants  were  devisees  of  the  real 
estate,  and  executors  of  the  deceased  mortgagor ;  that  they  bad  received  assets,  whidi,  after 
deducting  the  costs  and  expenses  payable  by  them  in  the  first  instance,  and  in  preference  to 
the  debts  due  from  the  testator,  and  also  excepting  some  furniture,  amounted  to  the  deficiency 
on  each  mortgage ;  and  tbereopon  it  was  agreed  between  the  plaintiff  and  defendant,  and  each 
of  the  mortgagees,  as  the  common  consent  of  all,  and  at  the  request  of  each,  that  no  suit  should 
be  instituted  for  the  administration  of  assets,  and  that  the  said  balance  of  the  assets,  after 
deducting  the  furniture,  which  should  be  given  to  the  widow,  should  be  divided  rateably  be- 
tween the  different  mortgagees,  and  paid  to  them  in  satisfaction  of  the  sums  due  to  them  over 
and  above  the  estimated  value  of  the  estates ;  and  that  all  the  respective  righU  and  eguitie$  of 
redemption,  or  other  rights  of  the  defendants,  as  executors  and  trustees  to  the  mortgaged  pro- 
perty, 9houId  ihenerforth  he  wholly  barred,  exiinguiehed,  wti^fied,  and  discharg^,  and  the 
morigoffeeM  should  thenceforth  become  abeolute  otcnere,  both  at  law  and  in  equity,  qf  the  mort- 
gaged eetatee,  and  that  the  covenants  in  the  declaration  should  be  satisfied  and  discharged  in 
consideration  of  the  premises.    The  plea  then  averred  payment  to  each  of  his  share  of  the 
assets,  and  that  the  several  rights  and  equities  qf  redemption  were  barred  and  extinguished, 
Rcplicatioo,  that  it  was  not  agreed,  nor  did  the  defendants  pay  to  the  plaintiff  the  sum  of 
money  in  the  plea  mentioned,  upon  which  issue  was  joined.    The  judge  at  the  trial  having 
ruled  that  the  plea  could  not  be  proved,  except  by  an  agreement  in  writing.     On  motion  for  a 
new  trial,  and  assuming,  for  the  disposal  of  that  question,  that  the  plea,  if  proved,  would  be  a 
good  bar : — Held,  that,  though  an  agreement  to  convey  an  equity  of  redemption  is  not  binding 
unless  in  writing,  yet  this  plea  would  have  been  held  good  on  demurrer,  even  if  it  had  ex- 
pressly stated  that  the  contract  was  by  parol ;  for  the  agreement  by  the  plaintiff  to  forego  the 
balance  of  his  mortgage  above  the  value  of  the  estate,  on  receiving  his  share  of  the  assets,  was 
obligatory  on  him,  and  the  receipt  of  that  share  a  satisfaction  for  the  estate,  though  there  was  no 
binding  agreement  on  the  defendants  to  convey  the  equity  of  redemption,  for  the  agreement  of 
the  other  mortgagees  to  take  their  shares  also  was  a  good  consideration  for  giving  up  the  claim 
for  the  residue  of  the  debt  against  the  defendants.    Whether  the  plea,  if  proved,  would  be  a 
good  bar,  qu^re. 

r2 
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1847.  therein  mentioned^  covenanted  with  Ames  to  pay  him 
MA88BT  £1300,  with  interest  at  6  per  cent,  on  the  27th  August, 
,    »•  1823.     Breach,  non-payment 

Johnson.  *  "^ 

The  second  count  alleged,  that  by  an  indenture  made 
between  Foyson,  of  the  first  part ;  Lawes,  Parkinson,  both 
deceased,  and  the  plaintiff,  as  executors  of  Ames,  of  the 
second  part ;  and  Staff,  of  the  third  part ;  Foyson,  for  the 
considerations  therein  mentioned,  covenanted  with  Lawes, 
Parkinson,  and  the  plaintiff,  as  such  executors  as  aforesaid, 
to  pay  them  £700,  with  interest  at  4  per  cent.,  on  the  9th 
October,  1825.     Breach,  non-payment. 

Plea. — That  at  the  time  of  the  making  of  the  indenture 
in  the  first  count  mentioned,  Foyson  had  a  certain  interest 
in  certain  hereditaments,  that  is  to  say,  a  power  of  appoint- 
ment of  the  said  hereditaments,  and  the  fee-simple  thereof^ 
was  vested  in  Foyson ;  and  the  sud  hereditaments,  and  the 
fee*simple  thereof,  were  limited  and  assured  to  such  uses  as 
Foyson  should  by  any  deed  executed  by  him  direct,  limit, 
or  appoint ;  and  in  default  of  such  direction,  limitation,  or 
appointment,  and  subject  thereto  to  the  ultimate  use  of 
Foyson:  that  the  indenture  in  the  first  count  mentioned 
was  an  indenture  of  mortgage,  whereby  in  consideration  of 
the  sum  of  £1300  in  the  first  count  mentioned,  lent   by 
Ames  to  Foyson,  at  or  before  the  making  of  the  same  in- 
denture, Foyson,  by  virtue  of  and  in  exercise  and  execution 
of  the  power  then  vested  in  him  in  that  behalf,  did,  by  the 
said  indenture  by  him  duly  executed  as  aforesud,  direct, 
limit)  and  appoint,  that  the  s^d  hereditaments  should  thence- 
forth go,  remain,  continue,  and  be  unto  the  scud  Ames,  his 
executors,  &c,  for  the  term  of  1000  years,  to  be  computed 
&C.,  subject,  nevertheless,  to  a  proviso  or  condition  in  the 
indenture  cont^ned,  whereby  it  was  provided,  that  if  Foy- 
son, his  heirs,  executors,  &c,  did  pay  or  cause  to  be  paid 
unto  Ames  the  sum  of  £1300,  with  interest  at  5  per  cent» 
on  the  27  th  August  then  next,  without  any  deduction, 
&C.,  then^  and  in  such  case,  the  said  term  of  1000  years, 
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and  the  said  appointment  thereof,  should  cease  and  deter-        1847. 
mine.     (The  plea  then  alleged,  that  Foyson  made  default       mambt 
in  the  payment  of  the  sum  of  £1300,  and  interest)     That  ^- 

after  the  death  of  Foyson,  and  at  the  time  of  the  making  of 
the  indenture  in  the  last  count  mentioned,  Foyson  continued 
to  have  such  interest  as  aforesaid  in  the  said  hereditaments, 
and  such  power  of  appointment  as  aforesaid,  subject  to  the 
said  term  of  1000  years,  and  had  a  certidn  interest  in  the 
equity  of  redemption  of  the  s^d  hereditaments  from  the 
said  mortgage.  That  the  indenture  in  the  last  count  men- 
tioned was  an  indenture  of  further  mortgage,  whereby  in 
consideration  of  the  further  sum  of  £700  also  lent  by  the 
said  Lawes,  Parkinson,  and  the  plaintiff,  as  such  executors 
as  aforesaid,  to  the  said  Foyson,  at  or  before  the  making  of 
the  lasVmentioned  indenture,  and  also  in  consideration  of 
the  sum  of  10«.  paid  by  the  said  Staff  to  Foyson,  at  or  be- 
fore the  making  of  the  indenture,  Foyson,  by  virtue  and  in 
execution  of  the  power  then  vested  in  him  in  that  behalf, 
at  the  request  and  by  the  direction  of  Lawes,  Parkinson, 
and  the  plaintiff,  as  such  executors  as  aforesaid,  did  by  the 
last-mentioned  indenture,  duly  executed  as  aforesaid,  direct, 
limit,  and  appoint  the  said  hereditaments ;  and  the  reversion 
thereof  expectant  on  the  determination  of  the  said  term  of 
1000  years  should  thenceforth  go,  remain,  continue,  and 
be  to  the  use  of  Staff,  his  heirs  and  assigns,  upon  certain 
trusts  in  the  said  indenture  contained ;  and  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  Staff,  his  executors,  &c, 
certain  goods,  chattels,  fixtures,  and  effects,  of  the  said 
Foyson,  and  all  the  right,  title,  and  interest,  property, 
chum,  and  demand,  both  legal  and  equitable,  of  him  the 
said  Foyson,  therein  and  thereto,  to  have,  hold,  receive, 
take,  and  enjoy,  the  said  goods,  chattels,  fixtures,  and  effects, 
unto  the  s^d  Staff,  his  executors,  &c.,  as  his  and  their  own 
absolute  chattels  and  effects,  upon  the  said  last-mentioned 
trusts.  (The  plea  here  set  out  a  power  of  sale  upon  trust, 
to  retain  expenses,  and  pay  off  the  prior  mortgage  and 
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interest,    and  afterwards  to  pay  Lawes,    Parkinson,  and 
j^  the  plaintiff,  the  sum  of  £700,  and  interest.)     That  the 

V.  covenant  in  the  last  count  was  a  covenant  in  the  last-men- 

tioned indenture  contained,  to  secure  the  payment  to  Lawes, 
Parkinson,  and  the  plaintiff,  as  such  executors,  by  Foyson, 
his  heirs,  executors,  &c.,  of  the  sum  of  £700,  and  interest, 
so  lent  on  the  said  last-mentioned  mortgage  security,  on 
the  9th  October  then  next.  That  from  the  time  of  the 
making  of  the  last-mentioned  indenture,  until  and  at  the 
time  of  the  making  of  the  accord  and  satisfaction  herein- 
after mentioned,  Poyson  during  his  life,  and  the  defendants 
after  his  death,  had  a  certain  equitable  interest  in  the  equity 
of  redemption  of  the  said  hereditaments,  and  of  the  said 
goods,  chattels,  and  effects,  subject  to  the  s^d  two  several 
mortgage  securities,  and  in  any  such  surplus  monies  (if  any} 
as  aforesaid,  as  might  arise  fix)m  the  sale  by  Staff,  of  the 
said  hereditaments,  and  of  the  said  goods,  chattels,  fixtures, 
and  effects.  That  Poyson,  in  his  Kfetime,  had  a  certain 
interest  in  certain  other  hereditaments,  that  is  to  say,  that 
Poyson  was  seised  in  his  demesne  as  of  fee,  of  and  in  the 
8(ud  last-mentioned  hereditaments ;  and  Poyson,  having  the 
said  interest  in  the  said  last-mentioned  hereditaments,  did 
by  a  certain  indenture,  sealed,  &c.,  convey  and  assure  unto 
one  Aufrere,  a  certain  estate  or  interest  of  and  in  the  said 
last-mentioned  hereditaments,  by  way  of  mortgage,  for  the 
purpose  of  securing  to  Aufrere  the  repayment  of  £900, 
with  interest  thereon.  (The  plea  then  set  out  a  mortgage 
to  one  Wiley  for  £400,  with  covenant  for  payment;  a 
mortgage  to  Lawes  for  £200,  with  the  like  covenant :  it 
then  stated,  that  Poyson  was  indebted  to  Johnson  in  £200, 
on  a  promissory  note ;  and  to  Prancis  in  £25,  on  an  account 
stated  for  goods  sold,  and  proceeded  thus) :  That  Poyson, 
at  the  time  of  his  decease,  was  indebted  to  certain  other 
persons  in  certain  simple  contract  debts,  and  the  defendants, 
as  such  executors,  had  incurred  certain  necessary  and  un- 
avoidable debts  and  expenses  in  and  about  obtaining  probate 
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of  the  said  will,  and  in  and  about  the  funeral  of  the  said         1847. 
Foyson,  which  said  last-mentioned  debts  and  expenses  the      massky 
defendants,  as  such  executors,  were  lawfully  entitled  and      ,    ^- 

•'  Johnson. 

bound  to  satisfy  and  discharge  out  of  the  goods,  chattels, 
and  effects  of  Foyson,  at  the  time  of  his  death  in  the  hands 
of  the  defendants,  as  such  executors,  to  be  administered 
before  the  said  mortgage  debts,  and  before  any  other  debts 
of  Foyson  ;  and  after  setting  apart  a  sufficient  sum  out  of 
the  goods,  chattels,  and  effects  of  Foyson,  at  the  time  of 
his  death  in  the  hands  of  the  defendants,  as  such  executors, 
to  be  administered,  and  applying  the  same  in  payment  and 
satisfaction  of  the  said  necessary  and  unavoidable  debts  and 
expenses,  there  remained  in  the  hands  of  the  defendants, 
as  such  executors,  at  the  time  of  the  making  of  the  accord 
and  satisfaction  hereinafter  mentioned,  goods,  chattels,  and 
effects,  which  were  of  the  sidd  Foyson  deceased  at  the  time 
of  his  death,  of  such  a  value  as  was  sufficient  to  satisfy  and 
discharge  the  said  several  mortgage  debts  due  in  respect  of 
the  said  several  covenants  and  indentures,  to  wit,  of  the 
yalue  of  £1042,  and  no  more;  and  there  were  no  other 
goods,  chattels,  and  effects  of  Foyson  at  the  time  of  his  de- 
cease whatever,  except  the  household  furniture  herein  men- 
tioned. That,  after  the  death  of  Foyson  and  Ames,  and  in 
the  lifetime  of  Lawes,  it  was  estimated,  as  the  truth  and 
fact  was,  that  the  said  hereditaments,  so  conveyed  and  as- 
sured by  way  of  mortgage  to  Aufrere,  and  the  said  equit- 
able interest  in  the  same  so  vested  in  the  defendants,  were 
of  less  value  than  the  said  sum,  to  wit,  £900  so  secured 
by  the  said  mortgage,  to  be  paid  to  Aufrere,  and  all  in- 
terest due  thereon,  by  the  sum  of  £300.  That  the  said 
hereditaments,  goods,  chattels,  fixtures,  and  effects  men- 
tioned in  the  said  first  and  second  indentures,  and  mort- 
gaged as  aforesaid  to  Ames  and  to  Lawes,  Parkinson  and 
the  plaintiff,  and  the  said  equitable  interest  in  the  same 
so  vested  in  the  defendants,  were  of  less  value  than  the  said 
two  sums  of  £1300  and  £700  so  secured  by  the  said  firstly 
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1847.  and  secondly  mentioned  indentures,  to  be  paid  to  Ames 
MA88BY  ^^^  Lawes,  Parkinson  and  the  plaintiff,  and  all  interest 
_    ••  due  thereon,  by  the  sum  of  £500.     (The  plea  then  stated 

Johnson.  •'  \  r 

that  the  hereditaments  mortgaged  to  Wiley,  and  the  equit" 
able  interest  in  the  same,  were  of  less  value  than  £400, 
and  all  interest  then  due  thereon,  by  the  sum  of  £133 ; 
that  the  hereditaments  mortgaged  to  Lawes,  and  the  equit- 
able interest  in  the  same,  were  of  less  value  than  £200  by 
the  sum  of  £109,  of  which  the  plaintiff.  Staff,  Aufrere, 
&c.,  had  notice.)  And  thereupon  the  defendants,  as  such 
executors  as  aforesaid,  agreed  with  one  another,  and  the 
plaintiff  and  Lawes,  as  such  executors  as  aforesaid,  and 
with  Staff,  and  with  Aufrere,  and  with  Wiley,  respect- 
ively, with  the  full  knowledge  and  consent  and  at  the  re- 
quest of  each  and  every  of  them  respectively,  that  the  said 
several  debts  and  covenants,  and  all  damages  accrued  in 
respect  thereof  respectively,  including  the  said  debts  and 
causes  of  action  in  the  declaration,  should  be  respectively 
satisfied  and  discharged  by  the  arrangement,  on  the  terms 
and  in  the  manner  following,  (that  is  to  say),  that  no  suit 
should  be  instituted  by  the  plaintiff  and  Lawes  as  such 
executors,  or  as  such  creditors  as  aforesaid,  or  by  Staff  or 
by  Lawes,  as  such  mortgagee  or  covenantee,  or  by  Aufrere 
or  by  Wiley,  or  by  all  or  any  of  them,  for  causing  the  goods, 
chattels,  and  effects,  which  were  of  Foyson  at  the  time  of 
his  death,  in  the  hands  of  the  defendants  as  such  executors 
as  aforesaid,  to  be  administered,  but  that  the  household  fur- 
niture, parcel  of  the  said  goods,  chattels,  and  effects  which 
were  of  Foyson,  deceased,  at  the  time  of  his  death,  should 
thenceforth  be  taken,  had,  possessed,  and  enjoyed  by  the 
widow  of  Foyson,  for  her  own  use  and  benefit ;  that  a  suffi- 
cient part  of  the  residue  of  the  said  goods,  chattels,  and 
effects  which  were  of  Foyson,  deceased,  at  the  time  of  his 
death  in  the  hands  of  the  defendants,  as  such  executors,  to 
be  administered,  should  be  set  apart  and  applied  by  the  de- 
fendants, as  such  executors,  for  and  in  the  payment  and 
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satiafaction  of  the  said  necessary  and  unavoidable  debts  and         1847. 
expenses ;  and  the  residue  of  the  said  goods,  chattels,  and       massbt 
effects,  which  then  were  estimated  and  admitted  by  the  de-      ,    v* 

.  JOBKSON. 

fendants,  the  plaintiff,  Lawes,  Staff,  Aufrere,  and  Wiley, 
as  the  fact  was,  to  be  of  the  value  of  £1042,  and  no  more, 
should  be  divided  and  distributed  by  the  defendants  as  such 
executors  as  aforesaid,  between  and  amongst  the  plaintiff 
and  Lawes  as  such  executors  as  aforesidd,  the  said  Lawes 
as  such  mortgagee  and  covenantee,  the  said  Aufrere  and 
Wiley,  in  proportion  to  the  respective  amoimts  remaining 
due  to  each  of  them  respectively  in  respect  of  their  said 
respective  debts,  securities,  and  covenants,  after  deducting 
from  the  amount  due  for  debt  and  damages,  in  respect  of 
each  of  the  said  respective  debts  and  covenants  respectively, 
the  estimated  value  estimated  iis  aforesaid,  of  the  respective 
herecQtaments  and  premises  so  mortgaged  as  aforesaid,  to 
each  of  them  respectively,  for  securing  the  payment  of  the 
said  respective  debts  as  aforesaid,  (that  is  to  say),  that  £500, 
parcel  of  the  said  £1042,  should  be  pcdd  by  the  defendants, 
as  such  executors  as  aforesaid,  to  the  plaintiff  and  Lawes, 
as  such  executors  as  aforesaid ;  and  that  £300,  other  parcel 
of  the  said  sum  of  £1042,  should  be  paid  by  the  defend- 
ants, as  such  executors,  to  Aufrere,  as  such  mortgagee  and 
covenantee  as  aforesaid;  and  that  £133,  other  part  of  the 
said  sum  of  £1042,  should  be  paid  to  Wiley,  as  such  mort- 
gagee and  covenantee  as  aforesaid ;  and  that  £109,  residue 
of  the  said  sum  of  £1042,  should  be  paid  to  Lawes,  as 
such  mortgagee  and  covenantee  as  aforesaid ;  and  that  all 
the  respective  rights  and  equities  of  redemptioUy  or  other 
right  of  the  defendants,  as  such  executors  and  trustees,  or 
otherwise,  of  and  in  the  said  firstly  mentioned  heredita- 
ments, and  of  and  in  the  said  goods,  chattels,  fixtures,  and 
effects,  and  of  and  in  the  said  surplus  money,  if  any,  to 
arise  from  such  sale  as  aforesaid,  of  the  s^d  firstly  men- 
tioned hereditaments,  goods,  chattels,  fixtures,  and  effects, 
or  any  of  them,  by  the  said  Staff  as  aforesaid ;  and  also  of 
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1847.  ^^<1  1^  ^^  ^d  secondly  mentioned  hereditaments  so  co- 
\gj^l^^^  Tenanted  and  assured  to  Aufrere  as  aforesaid ;  and  also  of 
,    «•  and  in  the  said  thirdly  mentioned  hereditaments  so  con- 

Johnson 

yeyed  and  assured  to  Wiley  as  aforesaid ;  and  also  of  and 
in  the  fourthly  mentioned  hereditaments  so  conveyed  and 
assured  to  Lawes  as  aforesaid,  respectiyely,  should  be 
thenceforth  respectively  wholly  barred,  extinguished,  satis- 
fied, and  discharged ;  and  that  the  plaintiff  and  Lawes,  or 
Staff  as  their  trustee,  should  thenceforth  became  arid  be  the 
absolute  aumer,  both  at  law  and  in  equity,  of  the  said  firstly 
mentioned  hereditaments,  goods,  chattels,  fixtures,  and  ef- 
fects; and  that  Aufrere  should  thenceforth  become  and  be 
the  absolute  owner,  both  at  law  and  in  equity,  of  the  said 
secondly  mentioned  hereditaments ;  and  that  Wiley  should 
thenceforth  become  and  be  the  absolute  owner,  both  at  law 
and  in  equity,  of  the  said  thirdly  mentioned  hereditaments ; 
and  that  Lawes  should  thenceforth  become  and  be  the 
absolute  owner,  both  at  law  and  in  equity,  of  the  said 
fourthly  mentioned  hereditaments;  and  that  the  said  two 
covenants  in  the  declaration  mentioned,  and  aU  debts  and  da^ 
mages  in  respect  thereof;  and  the  said  covenant  for  payment 
to  Aufrere  of  the  said  sum  of  £900,  and  interest,  and  all 
debts  and  damages  accrued  in  respect  thereof;  and  the  said 
covenant  for  the  pa3rment  to  Wiley  of  the  said  sum  of 
£400,  and  interest,  and  all  debts  and  damages  accrued  in 
respect  thereof;  and  the  said  covenant  for  payment  to 
Lawes  of  the  said  sum  of  £200,  and  interest,  and  all  debts 
and  damages  accrued  in  respect  thereof,  should,  in  consi- 
deration of  the  premises,  be  respectively  satisfied  and  dis- 
charged. That,  in  pursuance  and  performance,  according 
to  the  true  intent  and  meaning  of  the  said  arrangement  and 
agreement,  no  such  suit  in  equity  as  aforesaid  was  insti- 
tuted; and  the  said  household  furniture  was  taken,  had, 
possessed,  and  enjoyed  by  the  said  widow  of  the  said  Foy- 
son  for  her  own  use  and  benefit  (The  plea  then  averred 
payment  to  the  plaintiff  and  Lawes,  as  such  executors,  and 
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acceptance  by  them  of  the  sam  of  £500,  upon  the  terms         1847. 

aforesaid ;  also  payment  to  Aufrere  of  £300,  payment  to       masmy 

Wiley  of  £133,  and  payment  to  Lawes  of  £109.)     That      ,    «'• 

Johnson. 

the  several  rights  and  equities  of  redemption,  and  other 
rights  of  the  defendants,  as  such  executors  and  trustees 
as  aforesaid,  of  and  in  the  said  several  hereditaments  firstly, 
secondly,  thirdly,  and  fourthly  above  mentioned,  and  of 
and  in  the  said  goods,  chattels,  and  effects,  and  of  and  in 
the  said  surplus,  if  any,  to  arise  by  sale  thereof  as  afore- 
said, became  and  were  barred  and  extinguished;  and  in 
consideration  thereof,  and  of  other  the  premises  aforesaid, 
each  of  the  said  several  covenants,  and  all  debts  and  da- 
mages accrued  due  in  respect  thereof  respectively,  became 
and  were,  by  and  with  the  said  agreement  and  consent,  and 
at  the  request  of  the  plaintiff  and  Lawes,  as  such  executors 
and  creditors  as  aforesaid,  and  of  Lawes,  as  such  mortgi^e 
and  covenantee,  and  of  Au£rere  and  Wiley,  as  such  mort- 
gagee and  covenantee  respectively,  wholly  satisfied  and  dis- 
charged, according  to  the  true  intent  and  meaning  of  the 
aaid  arrangement  and  agreement     Verification. 

Beplication. — That  it  was  not  agreed,  nor  did  the  de- 
fendants pay  to  the  plaintiff  and  Lawes,  nor  did  the  plain- 
tiff and  Lawes  accept  or  receive  of  or  from  the  defendants, 
the  said  sum  of  money  in  the  said  first  plea  mentioned, 
modo  et  form^     Upon  which  issue  was  joined. 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the 
Norfolk  Spring  Assizes,  1847.  At  the  commencement  of 
the  defendant's  case  the  learned  judge  intimated  his  opinion 
that  the  agreement  stated  in  the  plea  could  not  be  proved 
unless  it  were  in  writing ;  and  he  inquired  of  the  defend- 
ant's counsel  whether  there  was  an  agreement  in  writing. 
Upon  receiving  a  reply  that  there  was  not,  the  learned 
judge  said  that  there  was  no  evidence  to  support  the  plea, 
and  directed  a  verdict  for  the  plaintiff. 

AndrewSy  in  Easter  Term,  obtained  a  rule  nisi  to  set 
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1847.         aside  the  verdict  and  for  a  new  trial,  on  the  ground  of 
Massby^      misdirection,  against  which. 


V, 

J0BN80N. 


Fiizpatrick  (Bylesy  Serjt,  with  him)  shewed  cause,  (June 
21). — The  accord  stated  in  the  plea  could  not  be  proved 
by  parol.  The  plea  alleges  an  agreement,  "  that  all  the  re- 
spective rights  and  equities  of  redemption "  of  the  several 
mortgages  ^'should  be  thenceforth  wholly  barred,  extin- 
guished, satisfied,  and  discharged,  and  that  the  mortgagees 
should  thenceforth  become  absolute  owners,  both  at  law  and 
in  equity,  of  the  mortgaged  estates."  An  equitable  mort- 
gage by  the  deposit  of  title-deeds  to  leasehold  property  is 
an  "interest  in  land  "  within  the  proviso  of  the  2  &  3  Vict, 
c.  37,  s.  1 :  Hodffhinson  v.  WyaU  (a).  The  words  of  that 
proviso  are,  "  that  nothing  herein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  on  any  estate  or  interest 
therein,'^  The  language  of  the  4th  section  of  the  Statute  of 
Frauds  is  stronger  than  that  of  the  Statute  of  Victoria.  It 
enacts  (6),  that  no  action  shall  be  brought  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  tenements,  and 
hereditaments,  or  any  interest  in  or  concerning  theuL"  An 
equity  of  redemption  is  an  interest  in  land  within  the  mean- 
ing of  that  statute,  and  the  agreement  is  altogether  void : 
Carrington  v.  Roots  (c).  [PoUochy  C.  B. — The  plea  alleges 
that  the  money  was  paid  to  the  several  parties,  and  that 
there  was  an  equitable  division  of  the  assets.]  Part  per- 
formance will  not  render  available  a  contract  void  by  the 
Statute  of  Frauds.  It  is  true,  that,  in  courts  of  equity,  the 
doctrine  has  been  that  part  performance  dispensed  with 
evidence  of  a  written  agreement.  In  the  case  of  Lord 
Guernsey  v.  RodJbridges  (d)y  which  was  decided  in  the  6th 
of  Anne,  the  Lord  Chancellor  says,  "Wherever  a  parol 


(a)  4  Q^  B.  749.  (c)  2  M.  &  W.  248. 

(b)  20  Car.  2,  c.  3,  s.  4.  (d)  Glib.  Eq.  Rep.  3. 
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agreement  is  begun  to  be  put  in  execution,  and  intended  to         1847. 
be  continued,  though  there  be  no  writing,  yet  this  Court       massby 
shall  enforce  the  execution  thereof  notwithstanding^  the      ,    v* 

Johnson. 

Statute  of  Frauds  and  Peijuries."  Authorities  to  the  same 
effect  are  collected  in  Oner's  Abridg.,  tit.  Contract  and 
Agreement,  (I.) ;  but  in  all  those  cases  there  was  either  an 
admission  on  the  record  of  part  performance,  or  of  some 
agreement,  though  not  in  writing,  which  the  Court  consi- 
dered it  a  fraud  to  violate.  It  does  not  appear  to  have  been 
the  practice  to  plead  the  Statute  of  Frauds  to  a  suit  in 
equity :  Caoth  v.  JcLchson  (a) ;  and  it  would  seem  from  the 
current  of  cases,  that  a  court  of  equity  did  not  look  upon  a 
suit  in  equity  as  an  action  within  that  statute.  There  is 
no  legal  doctrine  to  the  effect  that  part  performance  will 
dispense  with  the  requisites  of  the  Statute  of  Frauds. 
Wtdtbread  v.  Brockhurst  (&)  will,  probably,  be  cited  as  an 
authority  to  the  contrary.  There  the  Lord  Chancellor 
says,  *'  There  are  cert^nly  cases  which  have  considered  an 
agreement,  which  has  been  partly  executed,  as  never  having 
been  within  the  original  view  of  the  statute ;  and  this  has 
been  a  ground  to  induce  the  Court  of  King's  Bench,  as  I 
am  told,  to  determine  this  case  to  be  entirely  out  of  the 
statute."  There  does  not  ap|>ear  to  be  any  report  of  the 
decision  alluded  to;  and  it  would  seem,  from  the  subsequent 
part  of  the  judgment,  that  the  Lord  Chancellor  doubted 
whether  such  a  doctrine  existed  at  law.  The  same  point 
was  before  the  Court  of  Chancery  in  the  case  of  Brodie  v. 
St.  Paul{c)y  where  Buller^  J.,  is  reported  to  have  said, 
"  As  to  the  part  performance,  courts  of  law  have  lately 
adopted  the  same  sort  of  reasoning  that  prevails  in  this 
Court,  that  there  can  be  but  one  true  construction  upon 
the  Statute  of  Frauds.  Whatever  it  is,  it  ought  to  hold 
equally  both  in  courts  of  law  and  of  equity ;  and  that,  as  it 

(o)  6  Ves.  Jan.  16  a.  {h)  1  Bro.  C.  C.  404. 

(c)  1  Yes.  Jan.  333. 
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1847.        is  settled  in  equity  that  a  part  performance  takes  it  out  of 

\ljj^^j^y       the  statute,  the  same  rule  shall  hold  at  law."    [Pollock, 

V'  C.  B. — There  is  no  foundation  for  any  such  doctrine,  and 

JOBNSON.  . 

you  need  not  further  argue  that  point]  The  statute  re- 
quires an  agreement  in  writing ;  therefore  the  allegation  in 
the  plea  must  be  taken  to  mean  an  agreement  in  writing, 
and  no  such  agreement  was  proved. 

The  Court  called  on 

PabneTy  to  support  the  rule. — The  doctrine  that  part  per- 
formance will  take  a  case  out  of  the  Statute  of  Frauds  is 
recognised  in  Sugden's  Vendors  and  Purchasers  (a),  where 
it  is  said,  '^  There  are  other  cases  taken  out  of  the  statute, 
not  so  much  on  the  principle  of  no  danger  of  peijury  as 
that  the  statute  was  not  intended  to  create  or  protect  fraud." 
Among  other  instances,  it  is  said  (6),  ^'So,  where  agree* 
ments  have  been  carried  partly  into  execution,  the  Court 
will  decree  the  performance  of  them,  in  order  that  the  one 
side  may  not  take  advantage  of  the  statute  to  be  guilty  of 
fraud."  The  facts  stated  in  this  plea  would  entitle  the  de- 
fendant to  relief  in  a  court  of  equity,  because  the  plaintiff 
having  agreed  to  relinquish  part  of  his  clum  in  considera- 
tion of  a  similar  agreement  by  the  other  creditors,  it  is  a 
fraud  upon  the  defendant  to  sue  him  on  the  mortgage-deed. 
The  plea  avers  payment  to  each  of  his  share  of  the  assets ; 
that  is  not  traversed,  so  it  appears  that  some  parties  to  the 
agreement  have  got  all  they  bargained  for,  and  consequently 
there  is  a  valid  accord  and  satisfaction.  The  defendant  is 
not  the  original  debtor,  but  has  merely  the  duty^  as  exe- 
cutor, of  distributing  the  assets  of  the  testator,  and  he  might 
prefer  any  one  debt  of  equal  degree  to  another.  In  Powell 
on  Mortgages  (c),  it  is  laid  down,  upon  the  authority  of 


(a)  Vol.  1,  p.  139.  (c)  P.  467. 

lb)  P.  140.  (d)  2  Burr.  97a 
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Martin  v.  MowUn^d),  that  the  words  ^Mands,  tenements,  and 
hereditaments,  in  a  devise,  do  not  include  mortgages."     A       j^ 
mortgagee  without  covenant  or  bond  is  a  simple  contract  v- 

Johnson 

creditor,  and  the  mortgage  a  security  only :  Ancaster  v. 
Mayer  (a).  The  agreement  between  the  specialty  and 
simple  contract  creditors,  that  each  should  give  up  a  part 
of  his  claim,  is  a  sufficient  consideration  to  constitute  a  new 
contract  binding  on  all:  Goody,  C/ie€seman(b). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. — The  only  question  in  this  case  is,  whether 
the  plea,  which  is  a  very  special  one,  could  be  proved  with- 
out a  note  in  writing.  The  defendant  was  stopped  in  the 
case  by  my  Lord  Chief  Baron,  upon  the  statement  by  the 
defendant's  counsel,  that  he  had  not  any  such  proof. 

Upon  attentively  considering  the  allegations  in  the  plea, 
we  think  that  it  might  be  proved  by  parol. 

It  is  imnecessary  to  say,  in  this  stage  of  the  proceedings, 
whether  the  plea,  if  proved,  would  be  a  good  bar.  Accord 
and  satisfaction  is  no  bar  to  an  action  for  a  debt  certain 
covenanted  to  be  paid ;  but  this  plea  is  not  meant  to  be  one 
simply  of  accord  and  satisfaction ;  being  in  an  action  against 
executors,  it  is  a  sort  of  special  plea  of  plene  administravit, 
by  an  even  division  of  assets,  a  part  being  given  up  for 
good  consideration.  We  assume  the  plea  to  be  good,  for 
the  purpose  of  disposing  of  the  question,  whether  there 
should  be  a  new  trial. 

The  substance  of  the  plea  is  this,  that  the  plaintiff  was  a 
mortgagee  by  two  mortgages  of  an  estate  which  was  insuf- 
ficient upon  an  estimate  of  its  value  to  pay  the  mortgage- 
money  due  from  the  testator ;  that  three  other  mortgagees 
were  in  the  same  situation,  the  estate  realised  to  each  being 

(o)  1  Bro.  C.  C.  465.  (5)  2  B.  &  Adol.  328. 
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1847*        less  in  estimated  value  than  the  chaige  upon  it ;  that  the 

MA88KT       defendants  were  devisees  of  the  real  estate,  and  executors 

,    ^-  of  the  deceased  mortficascor;  that  they  had  received  assets 

Johnson.  .  -o  o     »  j 

which,  after  deducting  the  costs  and  expenses  payable  by 
them  in  the  first  instance,  and  in  preference  to  the  debts 
due  from  the  testator,  and  also  excepting  some  furniture, 
amounted  to  the  deficiency  on  each  mortgage ;  and  there- 
upon it  was  agreed  between  the  plaintiff  and  defendant 
and  each  of  the  mortgagees,  as  the  common  consent  of  all, 
and  at  the  request  of  each,  that  no  suit  should  be  instituted 
for  the  administration  of  assets,  and  that  the  said  balance  of 
the  assets,  after  deducting  the  furniture,  which  should  be 
given  to  the  widow,  should  be  divided  rateably  between  the 
different  mortgagees,  and  paid  to  them  in  satisfaction  of  the 
sums  due  to  them  over  and  above  the  estimated  value  of 
the  estates ;  and  that  all  the  respective  rights  and  equities 
of  redemption,  or  other  rights  of  the  defendants,  as  execu- 
tors and  trustees  to  the  mortgaged  property,  should  thence- 
forth be  wholly  barred,  extinguished,  satisfied,  and  dis- 
charged, and  the  mortgagees  should  thenceforth  become 
absolute  owners,  both  at  law  and  in  equity,  of  the  mort- 
gaged estates,  and  that  the  covenants  in  the  declaration 
should  be  satisfied  and  discharged  in  consideration  of  the 
premises.  The  plea  then  avers  the  payment  to  each  of 
his  share  of  the  assets,  and  that  the  several  rights  and 
equities  of  redemption  of  the  defendant  were  barred  and 
extinguished. 

The  issue  raised  by  the  replication  was,  that  it  was  not 
agreed,  nor  did  the  defendants  pay  to  the  plaintiffs  the  sum 
of  money  in  the  plea  mentioned.  The  averment,  that  the 
equities  were  barred  and  extinguished,  was  not  in  issue ; 
and  the  question  is,  whether,  on  the  traverse  of  the  agree- 
ment, it  was  necessary  to  prove  an  agreement  in  writing 
by  the  defendants  to  convey  or  release  their  equity  of  re- 
demption. 
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« 

It  must  be  admitted,  that  no  agreement  to  convey  an         1847. 
equity  of  redemption  would  be  binding  unless  in  writing,       massbt 
because  a  court  of  equity  treats  the  equity  of  redemption  *• 

as  the  land  itself — at  ail  events  as  an  interest  in  land ;  and 
if,  in  this  case,  it  were  essential  to  support  the  plea,  that 
a  binding  agreement  to  convey  the  equity  of  redemption 
should  be  proved,  the  plea  would  have  been  held  bad  on 
demurrer  for  not  stating  the  contract  to  be  in  writing,  and, 
to  make  it  good,  a  contract  in  writing  must  have  been 
proved.     But  this  plea  would  have  been  held  good  on  de- 
murrer, even  if  it  had  been  expressly  stated  that  the  con- 
tract was  by  parol ;  for  the  agreement  by  the  plaintiff,  to 
forego  the  balance  of  his  mortgage-debt  above  the  value  of 
the  estate  on  receiving  his  share  of  the  assets,  would  be 
obligatory  on  him,  and  the  receipt  of  that  share  a  satisfac- 
tion for  the  estate,  though  there  was  no  binding  agreement 
on  the  defendants  to  convey  the  equity  of  redemption ;  for 
the  agreement  of  the  other  mortgagees,  to  take  their  share 
also,  is  a  good  consideration  for  giving  up  the  claim  for  the 
residue  of  the  debt  against  the  defendants.     Without  such 
an  agreement  by  ail,  the  plaintiff  and  each  of  the  other 
mortgagees  would  have  had  a  right  to  sue  the  defendants  to 
recover  all  the  assets,  which,  in  the  proper  course  of  admi- 
nistration, ought  to  have  been  paid  to  the  specialty  creditors. 
Each  would  have  had  his  chance  of  recovering  so  much  as 
would  satisfy  his  debt,  but  the  chance  only,  for  the  defend- 
ants might  have  .paid  one,  or  confessed  judgment  to  one,  and 
left  the  others  totally  or  partially  unpaid,  according  as  the 
debt  paid  absorbed  the  whole  or  only  a  part  of  the  assets. 
The  giving  up  this  chance  by  each  of  getting  the  whole  is 
a  good  consideration  for  each  agreeing  to  take  less  than  the 
whole  of  the  assets,  and  such  a  binding  agreement  of  all,  and 
actual  payment  of  the  share,  is  a  good  satisfaction  of  the 
whole.     It  would  be  so  without  any  stipulation  as  to  bar- 
ring or  extinguishing  the  equity  of  redemption ;  and  it  is 

VOL.  I.  8  EXCH. 


256  EXCHEQUER  REPORTS. 

« 

1847.         i^ot  the  less  so  with  the  addition  of  that  stipulation,  though 
MA88BT       ^*  ^^  ^^*  obligatory  on  the  defendants.     Indeed,  in  a  plea 

^'  of  accord  and  satisfaction,  the  accord,  generally  speaking, 

Johnson.       .  xx         t  i .  ■■  t       /»  i 

IS  not  obligatory.  •  Here  the  accord  is  composed  partly  of  the 
obligatory  agreement  of  each  not  to  claim  the  whole  of  the 
assets,  and  partly  of  the  non-obligatory  agreement  by  the 
defendants  to  pay  the  debts  and  yield  up  the  equity  of  re- 
demption. The  effect  of  it  is  this :  the  creditors  bind  them- 
selves to  take  their  share  and  give  up  the  residue,  if  the 
defendants  will  pay  the  rateable  share  of  each,  and  give  up 
the  equity  of  redemption;  and  the  plea  avers  this  to  have 
been  done ;  and  the  replication  denies  only  the  agreement  of 
all,  and  the  fact  of  payment.  We  think,  therefore,  that,  in 
this  case,  there  was  no  necessity  to  prove  an  agreement  in 
writing,  and  certainly,  from  the  form  of  the  allegations  in 
the  plea,  the  pleader  never  meant  to  aver  that  there  was 
one.     The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 
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IN  THE  EXCHEQUER  CHAMBER 

{In  Error  from  the  Court  of  Exchequer). 


Pratt  and  Others  v.  Ashley  and  Others.  •^<<>m  18. 

1  HE  defendant  having  brought  a  writ  of  error  on  the  Iniarwicc  <m 

•  •  X  \    •     thip  ftt  and 

judgment  of  the  Court  of  Exchequer  in  this  case  (a),  it  fromliTerpool 
was  now  argued {b)  by  ^'hi CWna 

and  Manilla, 
•11  or  any, 

BarHow,  for  the  plaintiff  in  error. — The  ship  having  daring  the 
gone  to  China  and  then  to  Manilla,  had  exhausted  the  per-  thm,  for  any 
mission  given  by  the  policy,  and  the  going  back  again  to  £JJJ*5^^to 
China  was  a  deviation.     The  authorities  are  collected  in  berpoitor 

ports  of  calling 

Park  on   Insurance,  where  it  is  said(c) — ''These  cases  and  discharge 
seem  clearly  to  have  decided,  that  where  several  termini  are  Kingdom,  with 
mendoned  in  a  policy  of  insurance  as  the  objects  of  the  Jjjj^*\^ 
assured,  those  ports  must  be  gone  to  in  the  order  in  which  or  any  poru  or 
they  are  mentioned  in  the  policy,  otherwise  the  assured  will  either  aide  of, 
be  guilty  of  a  deviation.''      Beatson  v.  Haworth  (d)  is  di-  cale*o?Good' 
rectly  in  point.      That  was  an  insurance  on  a  ship  "  at  H?P«"  J^^ 
and  from  Fisherow  to  Gottenburg  and  back  to  Leith  and  from  liverpool 

direct  to  a  port 
in  China, 
having  on  board  a  cargo  for  that  port  and  Manilla ;  from  thence  she  proceeded  to  Manilla, 
and  there  discharged  the  rasainder  of  her  outward  cargo.  At  Manilla,  the  captain  took  on 
board  on  freight  230  chests  of  opium,  for  Tongkoo,  another  port  in  China  (not  being  thereby  a 
tuth  part  laden),  and  sailed  for  Tongkoo,  there  to  seek  a  fMght  for  the  United  Kingdom,  and 
on  her  voyage  tUther  was  lost  by  perils  of  the  seas.  Tongkoo  is  quite  oat  of  the  direct  course 
froB  Manilla  to  the  United  Kmgdom. 

Htldf  on  error  in  the  Ezdieqner  Chamber  (affirming  the  judgment  of  the  Court  of  Ex- 
chequer), that  the  words  "  from  thence  **  in  the  policy,  meant  not  "  from  Manilla ''  only,  but 
"  from  ports  or  places  in  China  and  ManHIa,  all  or  any,"  and  that  the  sailing  from  Manilla  to 
Tongkoo  for  the  purpose  of  seeking  a  homeward  cargo  was  not  a  deviation. 

(•)  16  M.  &  W.  471.  and  MomU,  J. 

\h)  BefoieLord  Denman^  C.  J.,         (c)  Vol.  2,  p.  627, 8th  ed. 
Pmmm^  J^  Qderidgt^  J.,  Cok-         (i)  6  T.  R.  631. 
MORy  J.y  Brie,  J,,  Cruwtlly  J., 
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1847.  Cockenzie,^  It  appeared  that  the  ship,  in  the  homeward 
voyage,  went  ^rst  to  Cockenzie,  whicli  lay  nearer  to  Got- 
tenburg  than  Leith,  and  was  stranded  in  the  harbour  of 
Cockenzie.  That  was  holden  to  be  a  deviation ;  and  the 
Court  were  of  opinion  that,  unless  there  be  some  usage 
proved,  or  some  special  facts  to  vary  the  general  rule,  the 
party  insured  must  go  to  the  several  places  mentioned  in 
the  policy,  in  the  order  in  which  they  are  named.  The 
principle  of  that  decision  was  recognised  and  adopted  in 
the  case  of  Marsden  v.  Reid{a).  That  was  an  action  on  a 
policy  on  goods  at  and  from  Liverpool  to  Palermo,  Mes- 
sina, Naples,  and  Leghorn,  provided  the  French  should  not 
be  at  Leghorn.  The  ship  took  in  goods  and  was  cleared 
out  from  Naples  only,  and  had  no  goods  for  any  other 
place — Leghorn  being  known  to  be  in  the  hands  of  the 
French  soon  after  the  policy  was  effected.  The  ship  was 
aft;erwards  captured  by  the  French  in  the  Bay  of  Biscay, 
and,  consequently,  before  the  dividing  point  to  any  of  the 
places  mentioned  in  the  policy.  It  was  held  that  there  was 
an  inception  of  the  voyage  insured ;  and  Lord  EUenborough^ 
C.  J.,  says — "  I  think  that  tjhe  voyage  insured  to  Palermo, 
Messina  and  Naples,  meant  a  voyage  to  all  or  any  of  the 
places  named,  with  this  reserve  only,  that  if  the  ship  went 
to  more  than  one  place,  she  must  visit  them  in  the  order  de- 
scribed in  the  policy."  The  case  of  Hunter  v.  Ijeathley  (i) 
is  relied  upon  by  the  other  side.  There  the  policy  was 
effected  upon  goods  in  certain  vessels,  on  a  voyage  '^  at  and 
from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to 
the  ship's  port  of  discharge  in  Europe,  with  leave  to  touch, 
stay,  and  trade  at  all  or  any  ports  or  places  whatsoever 
and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere, 
beginning  the  adventure  from  the  loading  thereof  aboard 
the  said  ships  as  above."  The  ship  took  in  part  of  her 
cargo  at  Batavia,  then  went  to  Sourabaya,  another  port  in 

(a)  3  East,  672.  {b)  10  B.  &  C.  868, 
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the  East  Indies,  (not  in  the  course  of  a  voyage  from  Ba- 
tavia  to  Europe,  and  not  specified  by  name  in  the  policy), 
and  took  in  other  goods,  then  returned  to  Batavia,  whence 
die  afterwards  sailed  for  Europe,  and  was  lost  by  perils  of 
the  sea.  It  was  held  by  the  Court  of  King's  Bench,  and 
that  judgment  was  aflSrmed  on  error  in  the  Exchequer 
Chamber,  that  the  going  to  Sourabaya  was  not  a  devia- 
tion, and  that  the  goods  taken  on  board  there  were  pro- 
tected by  the  policy.  That  case,  however,  was  decided  on 
the  particular  language  of  the  policy.  Tindaly  C.  J.,  in 
delivering  judgment  in  the  court  of  error,  says  (a) : — "  But 
independent  of  the  large  and  general  words  used  in  the 
description  of  the  voyage,  and  the  very  extended  powers 
given  by  the  policy,  the  situation  of  the  assured,  and  the 
drcuxnstances  under  which  it  was  effected,  as  they  must 
be  inferred  from  the  policy  itself,  make  it  probable  that  a 
contract  of  the  most  open  and  comprehensive  kind  was  in- 
tended to  be  effected."  The  particular  terms  of  this  po- 
licy do  not  create  any  exception  to  the  general  rule.  The 
words  relied  upon  for  that  purpose  are,  **  and  from  thence 
to  her  port  or  ports  of  calling  and  discharge  in  the  United 
Kingdom."  The  words  **  from  thence"  refer  to  China  or 
Manilla,  whichever  the  ship  might  go  to,  but  not  to  both. 
It  is  sought  to  insert  in  the  policy  the  words  **  backwards 
and  forwards."  Even  if  the  ship  had  gone  to  Manilk  in 
the  first  instance,  she  could  not  afterwards  have  gone  to 
China. 

Martin,  contr^ — It  is  obvious  that  the  parties  contem- 
plated an  insurance  upon  a  voyage  outwards  with  a  cargo, 
and  homeward  with  a  cargo.  The  intention  was  to  insure 
the  safety  of  the  vessel  during  the  period  of  the  voyage  to 
China  and  Manilla,  during  her  stay  there  for  any  purpose, 
and  from  thence  to  her  ports  of  calling  and  discharge  in 

(a)  6  M.  &  P.  472 ;  1  C.  &  J.  423 ;  7  Bing.  617. 
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the  United  Kingdom.  Marsden  v.  JReid(a)  is  an  authority 
to  shew  that  the  ship  might  go  to  any  ports  and  places  in 
China  and  Manilla.  If  the  ship  had  gone  to  Manilla,  and 
had  unloaded  her  cargo  there,  could  it  be  said  that  she  was 
bound  to  bring  her  homeward  cargo  from  Manilla?  *^  From 
thence"  means  *^  from  all  or  any  ports  and  places  in  China 
and  ManiUa."  In  Hunter  v.  LeaMey  (6),  Lord  Tenterden^ 
in  delivering  judgment,  says, — **  The  rule  for  the  construc- 
tion of  marine  policies  is  very  well  laid  down  by  Lord  El- 
lenbarouffh  in  the  case  of  Robertson  v.  French  (c),  viz.,  that 
they  are  to  be  construed  accocding  to  their  sense  and  mean- 
ing, as  collected,  in  the  first  place,  from  the  terms  used  in 
them ;  which  terms  are  themselves  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  gene- 
rally, in  respect  to  the  subject-matter,  as  by  the  known 
usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same  words ;  or  unless 
the  conte;Lt  evidently  points  out  that  th^  must,  in  the 
particular  instance,  and  in  order  to  effectuate  the  imme- 
diate intention  of  the  parties  to  that  contract,  be  under- 
stood in  some  other  q)ecial  and  peculiar  sense."  According 
to  the  strict  grammatical  construction  of  this  policy,  the 
ship  was  justified  in  going  to  Manilla  for  the  discharge  of 
her  outward  cargo,  and  from  thence  to  any  port  or  ports  in 
China  or  Manilla  for  the  purpose  of  acquiring  her  home- 
ward cargo.  The  case  of  Beatson  v.  Haworih  (d)  is  ex- 
plained by  Marsden  v.  Reid,  The  general  principle  of  in- 
surance law  is  not  disputed;  but  each  case  must  depend 
upon  the  words  of  the  particular  contract  Lambert  v.  lAd- 
dard{e)  was  an  action  on  a  policy  "at  and  from  Peniam- 
buco,  or  any  other  port  or  ports  on  the  coast  of  the 
Brazils,  to  London;"  and  the  policy  was  held  to  warrant 
the  assured,  if  he  could  not  get  a  caigo  at  Pernambuco,  to 

(o)  3  East,  672.  {d)  6  T.  R.  531. 

\h)  10  B.  &  C.  858.  \e)  5  Taunt.  480. 

(e)  4  East,  135. 
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go  to  any  other  port  or  ports  on  that  coast  till  he  got  a 
caigo,  not  restricting  him  to  those  which  lay  in  the  direct 
course  between  Pemambuco  and  London.  The  same  doc- 
trine was  laid  down  in  Metcalfe  v.  Ptrry  (a)  and  Bragg  v. 
Anderson  (b). 

Bar  stow  i-eplied. 

Liord  Dbmman,  C.  J. — ^We  are  all  of  opinion  that  the 
Court  of  Exchequer  has  come  to  a  right  conclusion.  The 
words  *' China  and  Manilla"  are  not  to  be  construed  as 
shewing  the  order  in  which  the  ship  was  to  proceed,  but 
must  be  taken  as  the  district  comprehending  aU  the  ports 
and  places  from  which  the  vessel  might  take  her  homeward 
caiga  The  judgment  of  the  Court  below  will  therefore  be 
aflBbrmed. 

Judgment  affirmed. 

(a)  4  Campb.  123.  {h)  4  Tannt.  229. 


Habvey  V,  Bridges.  i7t*n«l8. 

1  HIS  was  an  action  of  trespass  for  breaking  and  entering  Held,  on  error 
die  dwelling'house  of  the  plaintiff,  and  evicting  the  plaintiff  q,ier  chamber, 
and  his  family  therefrom.     The  defendant  pleaded  liberum  J^^^^  of" 
tenementum,  and  upon  demurrer  to  the  plea,  the  Court  the  Court  of 

,     ,       Ezcheqner, 

below  gave  judgment  for  the  defendant  (a).     The  plaintiff  that  Uberam 
having  brought  a  writ  of  error  on  that  judgment,  the  case  ^  goodpi^to 
was  now  argued  (i)  by  tr^lT'^^for  ^ 

breaking  and 
entering  a  dweUing-honae  in  the  oocnpation  of  the  plaintifr,  and  expelling  him  and  bis  family 
tberefirom,  although  the  premiaes  are  particularly  described  in  the  declaration. 

(a)  14  M.  &  W.  487.  man,  J.,  Erhy  J.,  Cresstoell,  J., 

(6)  BeforeLord2>eiiman,C.  J.,      and  MauUy  J. 
Potteumy  J.,  Coleridge^  J.,  Qdi- 
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1847-  MilleTy  for  the  plaintiff. — ^In  the  course  of  the  argument 

in  the  Court  below,  it  was  conceded  that  the  plea  of  liberum 
tenementum  is  an  anomaly,  but  the  Court  ssdd,  that  it  had 
been  so  long  pleaded  without  objection,  that  it  was  now  too 
late  to  overturn  it.  It  is  submitted,  however,  that  it  is  not 
a  good  plea  to  a  declaration  framed  like  the  present  The 
reason  for  allowing  that  plea  wa^  to  compel  the  plaintiff  to 
new  assign,  and  describe  the  premises  in  which  the  trespass 
was  aUeged  to  have  been  conunitted  with  more  particularity 
than  he  had  done  in  his  declaration.  But  where  the  pre- 
mises are  described  by  name  and  situation,  as  in  the  present 
case,  there  seems  no  ground  for  permitting  such  an  ano- 
malous plea. 

At  all  events,  the  plea  affords  no  justification  for  the 
forcible  expulsion  of  the  plaintiff  and  his  family  from  the 
premises.  The  declaration  states,  that  the  plaintiff  was  in 
the  actual  possession  and  occupation  of  the  premises,  which 
must  be  taken  to  mean  the  legal  occupation,  and  though  the 
defendant  might  be  tenant  at  will  or  by  sufferance,  and  the 
plaintiff  could  determine  such  tenancy  by  entry,  yet  he  has 
no  right  to  expel  the  plaintiff  by  force.  [Pattesouy  J. — It 
was  formerly  the  practice  to  plead  *'  as  to  the  force  and 
arms,  and  against  the  peace,  &c"  not  guilty,  and  as  to  the 
other  part  of  the  declaration  a  justification  (a).]  Where  a 
declaration  in  trespass  for  pulling  down  a  house  stated,  that 
the  plaintiff  and  his  family  were  actually  residing  in  the 
house  at  the  time,  a  plea  by  the  defendant,  a  commoner, 
that  the  house  interrupted  his  enjoyment  of  the<x>mmon, 
and  that  therefore  he  pulled  it  down,  was  held  bad.  Perry 
V.  Fitz/wwe  (i). 

Martin,  for  the  defendant,  was  not  called  upon. 

Lord  Denman,  C.  J. — We  have  no  doubt  whatever  that 

(a)  See  Lev.  Ent.  175, 178, 181 ;  PI.  Aas.  486.    (b)  Q.  B.,  £.  T.,  1846. 
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the  plea  is  good.  I  may  observe  that  in  the  case  of  Perry 
V.  Fitzkowe  great  pains  were  taken  to  distinguish  the  case 
of  a  peculiar' and  articulate  justification  of  all  the  acts 
duuged  to  have  been  committed,  from  a  case  like  that  of 
Taylor  v.  Cole  (a),  where  it  was  evident  from  the  plea  that 
there  were  no  acts  of  violence,  but  the  words  used  in  the 
dedaration  were  only  those  of  the  ordinary  language  of  tiie 
law,  stating  a  trespass  committed  witii  so  much  force  as  was 
necessary  to  change  tiie  possession. 

Judgment  affirmed. 


(o)  3  T.  R.  292. 


END  OP  TRiNrry  vacation. 
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jy^^  3^  Garwood  ».  Ede. 

An  aUottee  of     ASSUMPSIT  for  money  had  and  received  for  the  use  of 

shares  in  a  •     •«» 

railway  com-      the  plaintiff,  and  for  money  due  on  an  account  stated. — 

pany  provision-   -di  'j. 

ally  r^tered,     -^1^  ^^^  assumpsit. 

^2Li2rtl  -^*  ^^  ^^™^  ^®^^^  Pollock,  C.  B.,  at  the  London  sittings 

per  share,  and  afler  last  Trinity  Term,  it  appeared  that  the  defendant  was 

scribers'  agree-  One  of  the  provisional  directors  of  a  company,  provisionally 

^Te*tto^roTi.  registered  under  the  7  &  8  Vict  c.  110,  caUed  «The 

sional  directors  Direct  Western  Railway  Company;**  and  that  the  action 

power  to  carry  *f  r     ^ 

on  the  under-  was  brought  to  recovcr  the  sum  of  52/.  10«.,  being  the 

part  of  it,  or  to  amount  of  a  deposit  of  2L  125.  6d,  per  share,  paid  by  the 

thSc'^or^S^y  pJ«^ntiff  on  the  allotment  to  him  of  twenty  shares  in  the 

part  of  it;  and  undertaking.     The  deposit  of  2Z.  12*.  6d.  per  share  con- 

ont  of  the  mo-  *^  ^  .  /. 

nies  which  sisted  of  the  10  per  cent,  allowed  by  the  23rd  section  of 

their  hands  by  ^^^  above  statute,  to  be  received  after  provisional  registra- 

^*otbe^^"'  tion,  and  the  residue,  2/.  lO*.,  was  the  amount  of  deposit 

to  make  sach  required  by  the  standinir  orders  of  Parliament.     The  plain- 

denoflitfi  or  in 

Tcstments  as       tiff  had  received  scrip  certificates  for  his  shares,  and  had 

might  be  re- 

qiured  by  the  standing  orders  of  Parliament,  and  also  to  pay  salaries,  &c.,  and  also  the  coats  of 
obtaining  acts  of  ParUiBment,  &c.,  and  generally  to  apply  such  monies  in  paying  and  satisfying  all 
other  costs,  expenses,  or  liabilities  which  they  might  incar  in  relation  to  the  nodertaldng.  "nie 
scheme  proved  abortive,  and  the  company  was  dissoWed  under  the  provisions  of  the  9  &  10  Vict, 
o.  28.  In  an  action  to  recover  back  the  deposit, — Held,  that  the  plaintiff,  by  execating  the  deeds, 
had  authorised  the  directors  to  dispose  of  the  money,  and  therefore  could  not  recover  back  any 
part  of  the  deposit 
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executed  the  ''parliameQtary  contract,''  and  also  the  ''  sub-  1847. 
scribers'  agreement"  This  latter  deed^  which  was  between 
the  shareholders^  the  provisional  direotorsy  and  certain  trus- 
tees, conferred  very  extensive  powers  on  the  provisional 
director&  Amongst  others,  it  gave  them  '^  full  power>  in 
their  absolute  discretion,  and  at  such  times  and  in  such 
manner  as  they  should  think  fit,  to  carry  the  undertaking, 
or  any  part  thered^  into  effect^  with  any  such  variations, 
alterations,  modjifications»  and  extensions,  as  were  thereby 
authorised,  and  to  abandon  the  whole  or  any  part  of  the  said 
undertaking,  and  generally  to  regulate  and  manage  the  af&irs 
0^  or  conno^M^^  with,  th0  undertaking,  or  otherwise  con- 
cerning the  s^d  company  or  assodation ;  and  for  that  pur- 
pose to  cause  such  surveys  and  estimates  to  be  made  as  they 
might  think  advisable,  &c  And  also  from  time  to  time  to 
adopts  carry  into  effect,  or  vary  any  measures  whatsoever 
which  ih^j  might  in  thdr  judgment  consider  necessary  or 
expedient  for  obtaining  an  act  or  acts  of  Parliament  in  the 
next  or  any  subsequent  session  of  Parliament,  for  autho- 
rising the  conatruction  of  the  said  intended  railway  or  rail- 
ways, or  any  part  or  parts  thereof,"  Sec  The  directors 
were  also  to  have  *'  full  power,  out  of  the  money  which 
should  come  to  their  hands  or  be  placed  to  their  credit  by 
way  of  deposit  on  payment  of  calls,  or  otherwise  in  relation 
to  the  said  undertaking,  to  make  such  deposits  or  investments 
as  might  be  required  by  the  standing  orders  of  Parliament; 
and  also  to  pay  and  allow  all  sudi  feecf,  salaries,  commission, 
and  recompense  to  servants  and  other  persons  who  might  be 
employed  by  them,  &c.,  as  they  should  think  right;  and 
generally  to  apply  such  monies  in  and  towai^  the  fulfil- 
ment and  enforcement  of  any  bargains,  engagements,  con- 
tracts, arrangements,  resolutions  or  agreements,  into  which 
they  might  have  entered,  or  into  which  they  were,  by  that 
deed,  empowered  to,  and  should  or  might  enter  for  all  or 
any  of  the  purposes  aforesaid,  &c.,  and  towards  the  costs  of 
any  works  or  proceedings  connected  therewith,  and  in  or 
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1847,  towards  the  soliciting,  supporting,  or  opposing  a  bill  or  bills 
in  Parliament  as  therein  mentioned,  and  in  obtaining  the 
neoessarj  act  or  acts  for  carrying  out  the  aforesaid  under- 
taking or  any  part  or  parts  thereof,  or  in  bringing  the 
merits  of  the  said  undertaking,  or  any  part  thereof,  before 
Parliament  as  a  project,  and  generally  in  paying  and  satis- 
fying all  other  costs,  charges,  and  expenses  or  liabilities, 
which  they  or  any  or  either  of  them  might  sustdn  or  incur, 
or  which  might  have  been  already  sustained  or  incurred  in 
relation  to  the  said  undertaking,  or  otherwise  in  pursuance 
of,  or  by  virtue  of^  or  consistently  with  these  presents,  or  in 
the  execution  or  enforcement  of  the  agreements,  provisoes, 
and  stipulations  therein  contained,  or  any  or  either  of  them.** 
The  undertaking  proved  abortive  in  consequence  of  the 
requisite  capital  not  having  been  raised,  and  in  the  year 
1847  the  company  was  dissolved  under  the  provisions  of  the 
9  &  10  Vict.  c.  28.  It  was  conceded  that  no  fraud  could 
be  imputed  to  the  directors,  and  that  the  whole  amount  of 
the  deposits  had  been  expended.  On  the  part  of  the  de- 
fendant it  was  submitted,  that  the  case  was  distinguishable 
from  fVaUtab  v.  Spottiswoode  (a),  inasmuch  as  the  plaintiff 
had  executed  the  "subscribers'  agreement,"  which  pre- 
cluded him  from  maintaining  the  action.  The  Lord  Chief 
Baron  was  of  that  opinion,  and  directed  a  verdict  for  the 
defendant. 

Knowles  now  moved  to  set  aside  the  verdict,  and  for  a 
new  trial. — It  is  conceded  that  the  plaintiff  is  not  entitled 
to  recover  back  that  portion  of  the  deposit  which  was  paid 
for  the  general  purposes  of  the  undertaking;  but  with 
respect  to  the  10  per  cent,  which  was  paid  for  a  specific 
purpose,  the  directors  had  no  power  to  apply  it  to  any  other 
purpose.  [Parke,  B. — The  **  subscribers'  agreement"  pro- 
vides that  the  deposits  may  be  applied  in  payment  of  any 

(a)  15M.&  W.501. 
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charges  and  ewpensesJ]  The  shareholders  must  have  in-  ^  1847- 
tended  to  limit  the  power  of  the  directors  to  that  portion  of 
the  deposits  which  was  raised  by  them  for  the  general  pur^ 
poses  of  the  imdertaking.  Their  authority  to  receive  the 
10  per  cent,  depends  upon  the  7  &  8  Vict  c.  110,  s.  23^ 
which  enables  the  directors  of  a  company  provisionally 
registered  (amongst  other  things)  to  allot  shares  and  receive 
deposits  by  way  of  earnest  thereon,  at  a  rate  not  exceeding 
10*.  for  every  £100,  on  the  amount  of  every  share  in  the 
capital  of  the  intended  company,  and  also  in  the  case  of 
companies  for  executing  any  railway,  &c.  which  cannot  be 
carried  into  effect  without  the  authority  of  Parliament,  in 
addition  to  and  exclusive  of  such  smn  of  10*.  per  £100, 
such  further  sum  per  £100  on  the  amount  of  every  such 
share  as  may  be  required  by  the  standing  orders  of  either 
house  of  Parliament,  to  be  deposited  before  the  obtaining  of 
an  act  of  Parliament  for  enabling  the  company  to  execute 
such  work.  It  cannot  be  supposed  that  the  shareholders 
would  authorise  the  ^rectors  to  di^oseof  the  10  per  cent, 
in  a  manner  in  which  it  could  not  be  legally  appropriated. 
The  subscribers'  agreement  must,  therefore,  be  construed 
with  reference  to  the  provisions  of  that  act,  and  as  applying 
to  that  part  of  the  deposit  which  was  paid  for  general  pur- 
poses only.  [PoUoch,  C.  B. — The  execution  of  the  deed 
has  given  the  defendant  a  joint  interest  in  the  general 
adventure,  and  that  distinguishes  the  case  from  Walstab  v. 
Spottiswoode.  There  the  purpose  for  which  the  money  was 
paid  wholly  failed,  and  the  plaintiff  never  was  jointly  in- 
terested with  the  defendant  in  the  undertaking.  Here  the 
plaintiff  has  obtdned  his  scrip  on  payment  of  the  deposit, 
and  lias  by  deed  entered  into  a  new  contract,  whereby  he 
became  associated  with  the  defendant  in  a  common  adven- 
ture.] It  is  submitted  that  the  deed  has  not  created  a  part- 
nership. [^Alderson^  B. — Why  may  not  any  number  of  per- 
sons agree  by  deed  to  dispose  of  their  own  money?  Parhei  B. 
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— Suppose  the  terms  of  tbe  deed  had  been  that  the  directors 
should  receive  the  deposit  of  10  per  cent,  in  order  that  it 
might  be  paid  in  under  the  orders  of  Parliament^  and  that 
if  the  scheme  was  abandoned  they  should  be  at  liberty  to 
apply  it  in  discharge  of  any  expenses:  that  would  have  been 
perfectly  legal.]  The  words  of  this  deed  are  different. 
\PaThey  £. — They  amount  very  nearly  to  that:  the  directors 
are  empowered  to  go  on  with  the  undertakings  or  any  part 
of  it»  and  to  employ  the  money  which  may  come  to  their 
hands  ^'in  paying  and  satisfying  all  costs,  charges,  and  ex- 
penses or  liabilities,  which  they  might  sustain  or  incur  in 
relation  to  the  undertaking  or  otherwise,  in  pursuance  of^ 
or  by  virtue  of,  or  consistently  with  those  presents."  So 
that  the  effect  of  the  agreement  isy  that  if  the  undertaking 
went  on,  the  money  was  to  be  deponted  under  the  standing 
orders  of  Parliament,  but  if  it  failed,  the  directors  were 
empowered  to  dispose  of  it  in  payment  of  any  expenses. 
Consequently,  there  never  was  a  time  when  this  was  money 
had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff.] 

Rule  refused. 


iVbv.  8. 

The  plaintiff 
signed  an  ap- 
pUcadon  for 
shares  in  a  rail- 
way company 


Clements  v.  Todd. 

Assumpsit  for  money  had  and  received  by  the  defend- 
ant for  the  plaintiff's  use.     Plea,  non  assumpsit. 
At  the  trial  before  FoUock,  C.  B.,  at  the  Middlesex  sit- 
SS^^^^e  ^^S^  *^^  '^*'  t^™^*  ^^  appeared  that  the  action  was  brought 

application  con- 
tained the  nsaal 

undertaking  to  sign  the  snbscribers'  agreemoit  and  parliamentary  contract  when  required.  The 
plaintiff  hi^  no  letter  of  allotment,  bnt  haying  paid  the  deposit,  reoeiyed  scrip  certificates  in 
the  nsoal  form,  stating,  that  **  the  snbacribers'  agreement  and  pi^rliamentary  contract  had  been 
signed  by  the  person  to  whom  the  certificate  was  issued."  Thejilaintiff,  in  &ct,  nerer  signed 
either  the  subscribers'  agreement  or  parliamentary  contract.  The  scheme  haying  proyed  abor- 
tiye ;  in  an  action  to  reooyer  back  the  deposit, — Heidf  that  the  plaintiff  had  placdi  lumacdf  in 
the  same  situation  as  if  he  had  signed  the  subscribers'  agreement  and  parliamentary  contract, 
and  could  not  recover. 
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to  recover  a  depoeit  of  2L  2$.  per  share  on  500  shares  in  it  1847. 
railway  company  provisionally  registered,  and  called  '^  The 
Hull  and  Lincoln  Direct  Bailway  Company."  The  pro- 
spectus stated  the  number  of  shares  to  be  25,000.  The 
defendant  was  one  of  the  managing  directors  of  the  com- 
pany, and  the  depoidt  was  paid  under  the  following  circum- 
stances:— The  day  after  the  parliamentary  deposit  was 
paid  into  the  Bank  of  England,  and  the  subscribers'  agree- 
ment and  parliamentary  contract  lodged  at  the  Private  Bill 
Office,  the  plaintiff  came  to  the  office  of  the  company  and 
Bigned  an  appUcation  for  shares,  containing  the  usual  undeiv 
takii^  to  sign  the  subscribers'  agreement  and  parliamentary 
contract  when  required.  There  wasnoletterofaUotment, but 
there  was  a  minute  in  the  company's  books,  that  500  shares 
were  to  be  allotted  to  the  plaintiff  on  payment  of  the  deposit. 
The  plaintiff  paid  the  deposit,  and  a  day  or  two  afterwards 
received  the  scrip  certificates,  for  which  he  gave  the  usual 
receipt.  The  plaintiff  never  signed  the  subscribers'  agree- 
ment or  the  parliamentary  contract,  but  the  scrip  certificate 
stated,  that  *^  The  subscribers'  agreement  and  parliamentary 
contract  having  been  signed  by  the  person  to  whom  this 
certificate  is  issued  for  the  number  of  shares  mentioned 
therein,  and  a  deposit  of  2L  2s>  per  share  having  been  paid 
thereon,  the  shares  have  been  registered  in  the  company's 
books."  The  scheme  ultimately  proved  abortive,  only  13,000 
shares  having  been  subscribed  for.  The  Lord  Chief  Baron 
left  it  to  the  jury  to  say,  first,  whether  the  scheme  was  a  bon& 
fide  one,  and  honestly  intended  to  be  prosecuted ;  secondly, 
whether,  when  the  plaintiff  took  the  scrip,  he  intended  to 
place  himself  in  the  same  situation  as  if  he  had  been  an 
original  subscriber.  The  jury  found  both  questions  in  the 
affirmative,  and  a  verdict  was  given  for  the  defendant. 

Watson  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had. — 
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1847.  The  directors  were  not  justified  in  applying  to  Parlia- 
ment until  all  the  shares  had  been  subscribed  for.  There 
is  no  evidence  of  any  valid  and  binding  contract.  The 
plaintifi^  applies  for  shares  in  an  undertaking,  which  was 
to  have  25,000  shareholders,  but  only  13,000  shares  were 
sold.  The  application  for  shares  and  the  delivery  of  scrip 
certificates  amount  to  nothing;  and  as  the  scheme  ulti- 
mately failed,  the  case  ialls  within  the  principle  of  Wal^ 
stab  V.  SpottistDoode  (a).  [Aldersauj  B. — The  plaintifi^  psud 
his  money  on  the  same  terms  as  the  persons  who  signed  the 
deed.]  Scrip  certificates  are  a  mere  token,  saleable  in  the 
market,  and  not  evidence  of  a  contract  [Rolfe,  B. — The 
jury  have  found  that  the  pliuntifi^  is  in  the  same  situation 
as  if  he  had  signed  something  which,  inter  alia,  precludes 
him  from  recovering.  Parke,  B. — There  is  evidence  that 
the  plaintifi^  put  himself  in  the  same  situation  as  regards  the 
defendant,  as  if  he  had  signed  the  parliamentary  contract.] 

Per  Curiam. — It  is  clear  there  ought  to  be  no  rule. 

Kule  refused. 


(a)  14  M.  &  W.  601. 
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EgGINGTON   V,    CUMBERLEDGE.  iV<W.  4. 

iVSSTJMPSIT  for  work  and  labour  as  an  attorney  and  In  an  action  on 

«.  .  >,  .,  an  attorney's 

solicitor,  and  on  an  account  stated.  bill  against  a 

Pleas,  non  assumpsit,  and  that  no  signed  bill  had  been  de-  "oTiriJn^*''' 
livered  as  required  by  the  statute  6  &  7  Vict  c.  73,  s.  37.    committee  of  a 

A        1  .  1      /.    »  n  T  railway  com- 

At  the  trial  of  the  cause,  before  Coleridge^  J.,  at  the  pany,  it  ap- 

last  assizes  at  Stafford,  it  appeared  that  the  plaintiff  had  pu^tiff,  who  ^ 

been  employed  as  local  agent  and  attorney  by  the  defend-  ^"fJ^^*®^*? 

ant,  who  was  one  of  the  provisional  committee  of  "  The  *nd  attorney, 

Birmingham  and  Manchester  Direct  Bailway  Company."  the  residence  of 

The  defendant  had  attended  meetings,  and  on  several  occa-  J^^ ^m^nj^ 

sions  had  taken  the  chair,  and  had,  in  other  matters,  taken  a  "^^^  ^^^^  ^}  ^^ 

one  occasion 

share  in  the  management  of  the  scheme.     At  a  meeting  of  before  the  com. 
the  committee,  at  which  the  defendant  was  not  present,  in  ^e  defendimt 
January,  1846,  the  general  solicitor  of  the  company  was  ^"f  P«»ent, 
ordered  to  write  to  the  plaintiff  and  request  him  to  send  occasion  it  was 
his  bill.   This  the  solicitor  accordingly  did,  and  the  plaintiff  committee  by 
sent  him  his  bill  inclosed  in  a  letter,  which  was  received  by  wheiTthcd^ 
him  at  his  own  residence.      The  bill  was  laid  before  the  f«n<i«ntwasab- 

•  ^         sent : — Heldf  a 

committee  on  the  13th  of  January,  the  defendant  being  snfScientde- 
then  present,  and  on  the  14th  it  was  laid  by  the  secretary  bill  within  6  & 
before  anotlier  meeting,  when  the  defendant  was  not  pre-  J  ^i^*'  ^'  ^^' 
sent.      This  action  was  brought  in  June,  1847.     It  was 
contended  by  the  defendant's  counsel,  that  these  facts  were 
not  sufficient  evidence  of  a  delivery  of  the  bill  to  satisfy  the 
requisites  of  the  statute.     The  learned  judge  directed  a 
verdict  to  be  entered  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  enter  a  nonsuit  or  a  verdict. 

JVhateley  now  moved  accordingly. — The  question  is, 
whether  the  plidntiff 's  bill  was  delivered  to  the  defendant. 
It  is  submitted  that  there  was  not  such  a  delivery  as  the 
statute  requires.  The  37th  sect,  of  the  6  &  7  Vict.  c.  73, 
enacts,  that  no  attorney  or  solicitor  shall  maintain  any  action 

VOl^   I.  T  EXCH. 
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1847. 

EOGINOTON 

V. 

CUMBBR- 

LBDOB. 


for  the  recovery  of  his  fees,  &&,  until  the  expiration  of  one 
month  after  such  attorney  or  solicitor  '^  shall  have  delivered 
unto  the  party  to  be  charged  therewith^  or  sent  by  the  post  to, 
or  left  for  him,  &c.,  a  bill  of  such  fees,  &c.''  Here  the  bill 
was  sent  to  the  residence  of  the  solidtor  of  the  company,  who 
had  no  authority  from  the  defendant  to  receive  it  The  case 
oi  Eichey.  Nokes(a)  is  in  the  defendant's  favour,  and  shews 
that  the  statute  should  be  strictly  followed.  In  that  case  a 
bill  had  been  delivered  at  a  particular  place,  which  was  not 
shewn  to  be  the  defendant's  abode,  and  the  bill  was  after- 
wards given  to  the  clerk  of  the  defendant's  attorney,  who 
attended  the  taxation  of  costs.  Lord  Tenterden  dtadi**when 
an  act  of  Parliament  requires  a  particular  thing,  I  must  see 
that  it  is  proved,"  and  he  nonsuited  the  plaintiff.  [Parke, 
B. — The  bill  in  the  present  case  was  laid  before  a  meeting 
of  these  persons  who  were  partners  with  the  plaintiff,  and  it 
was  in  the  possession  of  the  secretary.  Alderson,  B. — In 
the  case  you  cite,  it  did  not  appear  that  the  bill  came  into 
the  defendant's  possession  a  month  before  the  action  was 
commenced;  here  the  bill  was  laid  before  the  oonmiittee 
upon  one  occasion  when  the  defendant  himself  was  present ; 
that  surely  is  evidence  of  a  delivery  of  the  bill  to  him.]  It 
is  submitted  that  the  requisites  of  the  statute  should  be 
strictly  observed,  and  that  a  constructiTe  delivery  is  not 
sufficient. 


Pollock,  C.  B. — There  ought  to  be  no  rule.  In  the 
case  cited,  it  does  not  appear  that  the  bill  reached  the 
hands  of  the  attorney's  clerk  one  month  before  the  com- 
mencement of  the  action.  Here  the  bill  came  into  the 
possession  of  parties  who  might  have  been  sued  jointly  with 
the  defendant.  It  was,  therefore,  a  sufficient  delivery  to 
the  defendant. 

Pabke,  B.,  Alderson,  B.,  and  Bolfe,  B.,  concurred. 


(a)  1  Moo.  &  M.  303. 


Rule  refused. 
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Doe  d.  Strickland  v.  Woodward.  Nov.  5. 

Ejectment  <m  a  demise  dated  the  9th  of  April,  1847,  The  rector  and 
for  lands  situate  in  the  chapelry  of  Norton,  in  the  parish  ^^f^l^yj^^' 
of  Bredon,  in  the  county  of  Worcester.  one  p^^t  de- 

At  the  trial  before  Erie,  J.,  at  the  last  assizes  for  Wor-  uves,  at  one 
cestershire,  it  appeared  that  the  lessor  of  the  plaintiff  was  i!S|^d*a?ono" 
rector,  and  as  rector  lord  of  the  manor  of  the  rectory  of  undivided  rent, 

,  ^       •^  three  ancient 

Bredon,  in  the  coimty  of  Worcester.     The  lands  in  ques-  tenements  on- 
tion  were  originally  held  of  the  manor  by  copyhold  grants  S!e  mano^r  nn- 
for  lives,  the  first  on  the  court  roll  commencing  in  1762,  g^^^^^'at 
and  were  firom  time  to  time  renewed  until  the  year  1834,  dutinct  rents. 

The  same  rec- 

when  they  were^  with  other  premises  held  of  the  manor,  tor  afterwards 
sold  under  the  Land-tax  Redemption  Act,  (42  Greo.  3,  retenionln  fee 
c  116),  for  the  purpose  of  redeeming  a  portion  of  the  land-  "??*'  ^L?"*' 
tax  charged  on  the  rectory.     The  last  grant  of  the  lands  in  Land-tax  Re- 
question  was  by  the  Bey.  John  Keysall,  the  then  rector,  at  42  Geo.  3, 
a  court  baron  holden  on  the  2nd  September,  1826,  and  that  tiJilth^^ti^ 
grant,  which  was  for  three  lives,  comprised  in  it  in  one  s™^*  ^©r  lives 

®  .  .   .  might  be  void 

aggregate  holding,  and  at  one  aggregate  undivided  rent,  unless  sane- 
three  andent  tenements  originally  held  of  the  manor  under  ^^coBtom  uT* 
distinct  giants,  and  at  distinct  rents.   There  were  two  other  ^  ™ "haser* 
instances  on  the  court  rolls  (in  prior  ffrants)  of  the  union  in  of  the  reversion 

1,,  /»  i/i,/..  had  a  good  title, 

one  grant  ot  copyhold  tenements  formerly  held  of  the  manor  the  sale  being 
by  distinct  grants.   By  indenture  dated  the  29th  of  August^  t'^^ii^d^t^  ^ 
1834,  between  John  Keysall,  the  said  rector  and  lord  of  the  commissioners. 
manor  of  Bredon,  the  land-tax  comikiissionerfii,  and  Mary 
Anne  Thackery^  the  said  J.  Eleysall  -did,  in  consideration, 
&c,  grant,  bargain,  sell,  and  convey,  and  the  said  commis- 
sioners did  thereby  confirm  imto  the  said  M.  A.  Thackery, 
the  reversion  in  fee  in  the  premises  comprised  in  the  grant 
of  the  2nd  of  September,  1826,  to  hold,  &&,  discharged,  of 
all  land-tax,  &c      The  defendant  deduced  his  title  imder 
Thackery.    The  learned  judge  directed  the  jury  to  find  for 
the  defendant,  and  intimated  his  opinion  that  the  court  rolls 

T  2 
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1847.        afforded  evidence  of  the  existence  of  a  special  custom  in  the 

'""^;^      manor  to  unite   in  one  grant  tenements  originally  held 

^'  under  distinct  grants  and  at  distinct  rents ;  but,  assimiinsc 

Stbickland  ...  . 

«.  the  grant  of  1826  to  be  invalid,  his  Lordship  thought  that 

the  defendant  had  one  indefeasible  title  under  the  sale  in 
1834,  for  the  redemption  of  the  land-tax,  as  that  convey- 
ance could  cause  no  injury  to  the  successor,  inasmuch  as  if 
the  grant  of  1826  were  void,  the  rector  might,  before  the 
sale,  have  made  a  new  valid  grant  for  three  lives,  and  have 
taken  the  fine. 

Hodgson  How  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  learned  judge  was  wrong  in  the  view 
which  he  took  at  the  trial.  The  opinion  which  he  expressed, 
as  to  there  being  evidence  of  a  special  custom  in  the  manor 
to  unite  in  one  grant  tenements  originally  held  under  dis- 
tinct grants,  is  at  variance  with  the  decision  of  the  Court  of 
Queen's  Bench  in  Doe  d.  Rayer  v.  Strickland  (ay  The 
grant  of  1826  was  void.  Lord  Coke,  in  his  ^'Compleat 
Copyholder,"  sect.  41,  says — "In  voluntary  admittances 
the  lord  is  an  instrument,  for  though  it  is  in  his  power  to 
keep  the  land  in  his  own  hands,  or  to  dispose  of  it  at  his 
pleasure,  and  to  that  intent  he  may  be  reputed  as  absolute 
owner ;  yet,  because  in  disposing  of  it  he  is  bound  to  observe 
the  custom  precisely  to  every  point,  and  can  neither  in  estate 
nor  tenure  bring  in  any  alteration  in  this  respect,  the  law 
accounts  him  his  custom's  instrument."  [Parker  B. — As- 
suming the  grant  of  1826  to  be  invalid,  the  defendant  has  a 
title  under  the  Land-tax  Redemption  Act.]  The  bargain 
and  sale  under  that  act  would  only  pass  such  estate  as  the 
rector  was  able  to  grant  The  42  Gea  3,  c.  116,  s.  69,  en- 
abled the  rector  to  sell  the  ^^  reversion  of  copyhold  lands 
granted  according  to  the  custom  of  the  manor  for  life  or 
lives;"  but,  if  the  grant  of  1826  was  void,  the  rector  had  an 

(a)  2  Q.  B.  792. 
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estate  in  possession,  which  could  not  be  conveyed  in  futuro,  1847. 
to  take  effect  as  a  reversion.  [Alderson,  B. — ^You  say  that 
a  greater  quantity  of  estate  has  been  sold  than  was  neces- 
sary for  the  purpose  of  redeeming  the  land-tax.  The  95th 
section  makes  the  commissioners  judges  of  the  quantity  of 
estate  to  be  sold,  and  they  have  determined  it.  Rolfe^  B. — 
Assuming  that  the  grant  was  void,  why  should  not  the 
commissioners  leave  it  as  it  was?  Is  there  any  reason  why 
they  should  put  the  parties  to  the  expense  of  three  grants  ?] 
There  is  no  evidence  that  the  commissioners  were  aware  of 
the  fact  of  the  union  of  the  three  tenements  in  one  grant. 
The  bargain  and  aale  was  aa  illegal  exerciae  of  the  powers 
given  by  the  act  The  commissioners  supposed  that  they 
were  disposrng  of  a  reversionary  interest,  whereas  it  was  in 
truth  an  estate  in  possession.  A  power,  whether  given  by 
act  of  Parliament  or  by  will,  must  be  strictly  followed.  In 
CockereUy.  Cholmeley  {a)^  a  testator  by  his  will  devised  his 
lands  to  trustees,  with  a  power  of  sale.  The  trustees  sold 
the  estate,  but  as  it  was  supposed  that  the  tenant  for  life 
without  impeachment  of  waste  was  entitled  to  the  produce 
of  the  growing  timber,  the  deed  for  carrying  the  contact  of 
sale  into  effect  recited,  that  the  trustees  had  sold  the  lands 
for  a  certain  simi,  and  that  the  tenant  for  life  had  sold  the 
timber  then  standing  thereon  for  a  certain  other  sum.  The 
purchase-money  of  the  estate  was  paid  to  the  trustees,  and 
invested  according  to  the  directions  in  the  will ;  the  value  of 
the  timber  was  paid  to  the  tenant  for  life :  and  it  was  held 
that  such  execution  of  the  power  was  bad,  and  not  cured  by 
the  subsequent  investment  by  the  tenant  for  life,  according 
to  the  directions  in  the  will,  of  the  money  which,  under  a 
mistake  of  the  law,  had  been  thus  paid  over  to  him.  [Parke, 
B. — The  distinction  between  that  case  and  the  present  is, 
that  there  the  purchaser  had  only  such  title  as  the  vendorcould 

(a)  1  C.  &  F.  60 ;  10  B.  &  C.  664. 
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1847.         give  him ;  here  there  has  been  what  may  be  termed  a  judir 

jj^^         cial  confirmation  of  the  sale.      The  lord  could  not  convey 

d.  without  the  sanction  of  the  commissioners,  and  they  have 

Strickland        .  _.  .  _  ,/.  i.,  /.i 

V,  given  their  sanction ;  unless,  therefore^  the  judgment  of  the 

WooDWAaD.  commissioners  can  be  impeached  on  the  ground  of  fraud,  the 
sale  is  valid.]  The  rector  has  only  deceived  the  price  of  the 
reversion,  whereas  he  sold  an  estate  in  possesraon.  IPottock, 
C.  B. — The  case  of  CockereU  v.  Chalmeky  has  no  bearing  on 
this  case.  The  rector  sold  all  his  interest,  and  the  coomiis- 
sioners  approved,  as  the  act  requires,  of  the  sale :  then  why 
are  we  to  set  it  aside  ?]  The  commissaoners  acted  under 
the  belief  that  it  was  only  an  estate  in  reversion. 

Pollock,  C.  B. — There  ought  to  be  no  rule.  It  is  a  sar 
tisfactton  to  know  that  if  our  decision  be  wrong,  the  lessor 
of  the  plaintiff  may  bring  another  action  of  ejectment,  and  if 
the  judge  at  the  trial  should  rule  in  the  same  way  as  in  the 
present  case,  a  bill  of  exceptions  may  be  tendered,  which 
will  bring  the  question  before  a  superior  court.  It  is  un- 
necessary to  go  at  any  length  into  the  gcounds  upon  which 
our  judgment  proceeds,  because  they  were  fully  shewn  in 
the  course  of  the  ailment.  It  is  said  that  the  grant  of 
1826  is  void,  because  it  united  in  one  grant  the  three  tene- 
ments which,  it  is  conceded,  might  have  hem  granted  sepa- 
rately. That  objection  is  of  a  purely  technical  nature,  and 
if  pointed  out  to  the  commissioners  might  have  been  recti- 
fied. It  may  be  that  the  commissioners,  on  being  told  of 
the  defect,  considered  that  it  made  no  difference  whether 
the  rector,  who  intended  to  grant,  and  so  understood  the 
deed,  conveyed  by  three  grants  or  one,  and  therefore  they 
approved  of  what  had  been  done.  Why,  then,  are  we  to 
say  that  the  grant  is  void  ?  It  does  not  appear  that  there 
was  any  fraud  in  the  transaction.  All  that  we  have  to 
inquire  into  is,  whether  the  substantial  and  proper  price 
was  paid.     It  appears  that  it  was ;  and  we  ought  not  to 
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interfere,  as  there  was  a  yalid  bargain  and  sale  of  this         1847. 
property,  and  the  money  was  paid,  and  no  firaud  is  im-      ^  p^^ 
puted.  d. 

Staickland 


Pabke,  B. — I  am  of  the  same  opinion.  It  is  quite  dear 
that  my  brother  Erie  was  right  in  directing  a  verdict  for 
the  defendant.  Whether  or  no  he  was  right  in  the  opinion 
he  expressed  as  to  the  existence  of  a  special  custom  in  the 
manor  to  unite  in  one  grant  tenements  which  had  been  pre- 
viously conveyed  by  distinct  grants,  it  is  not  necessary  to 
determine,  because  the  defendant  claims  under  a  bargain 
and  sale,  and  also  under  the  Land-tax  Redemption  Act. 
His  title  is  under  that  act.  It  is  objected  that  the  prior 
incumbent  did  not  receive  an  adequate  consideration  for  the 
sale  of  the  tenements,  because  he  sold  the  reversion  upon  a 
grant  of  three  lives,  and  received  the  price  of  the  reversion 
only,  when  it  was  in  fact  an  estate  in  possession.  The 
deed  is  a  conveyance  of  all  his  interest  in  the  premises  un- 
der the  provisions  of  the  Land-tax  Bedemption  Act,  and 
if  no  adequate  consideration  had  been  paid,  the  deed  would 
have  been  amply  void  as  against  him.  But  the  objection 
is  to  the  conveyance  of  the  reversion,  and  not  to  the  inad- 
equacy of  the  price.  If  the  defendant  had  derived  his  title 
under  copy  of  coiut-roll,  it  might  have  been  void  as  against 
a  succeeding  lord  of  the  manor.  But  the  act  of  Parliament 
provides  that  the  decision  of  the  commissioners  shall  be 
conclusive  as  to  the  adequacy  of  the  price,  and  it  enables 
the  commissioners  to  dispose  of  so  much  of  the  property  as 
they  shall  deem  sufficient  for  the  purposes  of  the  act.  The 
meaning  of  that  is,  that  the  approbation  of  the  commis- 
sioners, together  with  the  conveyance  by  the  tenant  for  life, 
shall  be  a  good  title,  unless  impeached  by  £raud.  That 
being  so,  the  defendant  claims  under  the  act  of  Parliament, 
and  his  title  must  be  taken  to  be  valid,  unless  impeached  by 
fraud,  of  which  there  is  no  pretence  here. 


V. 

Woodward. 
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1847.  Alderson,  B. — I  am  of  the  same  opinion.     It  is  argued 

that  the  grant  of  1826  is  Toid.  It  may  be  so ;  but  if  there 
was  a  special  custom  in  the  manor  for  the  lord  to  unite  se- 
parate tenements  in  one  grant,  that  might  be  done.  How 
do  we  know  that  there  was  not  such  a  custom,  and  that  the 
commissioners  had  not  proof  of  that  custom' before  them? 
The  commissioners  may  have  done  perfectly  right,  as  well 
in  law  as  in  justice. 

BoLFE,  B. — I  am  of  the  same  opinion,  and  I  merely  add 
a  few  words  in  order  that  it  may  not  be  supposed  that  this 
decision  militates  against  the  case  of  Cockerett  v.  Cholme^ 
ley  (a).  That  case  was  decided  on  this  principle,  that  if  a 
conveyance  is  not  in  accordance  with  a  power,  it  is  no  an- 
swer to  say,  that  what  was  done  might  have  been  done  in 
some  other  form.  Apply  that  principle  to  the  present  case. 
If  the  question  had  turned  upon  whether  a  sale  of  the  re- 
version of  the  land  of  the  three  tenements  in  one  grant  was 
good,  it  would  be  no  answer  to  say  that  if  the  grantee's  at^ 
tention  had  been  called  to  it  at  the  time,  he  might  have  set 
it  right.  Such  a  case  would  have  been  anali^us  to  Cock' 
erell  v.  Cholmeley.  Here  the  grant  is  made  valid  by  reason 
of  the  bargain  and  sale  under  the  act  of  Parliament.  It 
may  be  that  the  grant  was  void,  but  that  makes  no  differ- 
ence ;  the  parliamentary  sanction  is  good,  and  it  is  immate- 
rial whether  the  commissioner  giving  such  sanction  knew 
all  the  fects  or  not. 

Bule  refused. 

(a)  1  C.  &  F.  00 ;  10  B.  &  C.  664. 
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AuocsTiEN  t7.  Challis  and  Another.  j^    ^ 

Vy  ASE  against  the  sheriff  of  Middlesex,  for  n^ligence  in  in  an  action 
not  levying  on  the  goods  of  one  St.  Leger,  under  a  writ  of  fo^^HgJnce 
fieri  facias  issued  upon  a  judgment  recovered  by  the  plain-  *°^°*  levying 
tiff,  and  indorsed  to  levy  60/.  158.  lOcL  fi.  fa.,  the  de- 

Pleas,  not  guilty ;  and  that  St.  Leger  had  not  any  goods  the  sheriff  had 
in  the  defendants'  bailiwick  whereof  the  defendants  could  !^*?i'i!r^' 

on  notioe  from 

have  levied  the  monies  indorsed    on    the    writ.     Issues  the  landlord 

that  rent  was 

thereon.  due.    At  the 

At  the  trial  before  Platty  B.,  at  the  Middlesex  sittings  in  lord  stated  that 

the  present  term,  it  appeared  that  the  sheriff  had  seized  F^*  ^"  ^^®' 
*  .  .  .  "***  ^^  cross- 

under  the  writ  certidn  goods  in  St.  Leger's  house,  but  had  exammation  it 

withdrawn  upon  receiving  notice  from  the  landlord  that  t^^^^ution 
rent  was  due.  A  distress  was  afterwards  put  in  by  the  undw^a^tewe 
landlord,  under  which  £18  was  realised.   The  landlord,  who  "^^^^  was  not 

produced  i—^ 

was  called  as  a  witness  for  the  defendant,  stated  that  £46  Held,  that  the 
was  due  to  him  for  rent;  but  on  cross-examination,  it  i^eiuo^wxdd' 
appeared  that  St.  heser  held  under  a  lease  which  was  not  not  be  proved 

'^^  °^  ^     ^  without  pro- 

produced.     It  was  objected,  on  behalf  of  the  plaintiff,  that  ductionofthe 
the  fact  of  rent  being  due  could  not  be  proved  except  by  the  plaintiff 
producing  the  lease.   The  learned  judge  was  of  that  opinion,  ^^^^  ^  * 
but  submitted  the  case  to  the  jury,  who  found  that  rent 
was  due,  and  that  the  sheriff  had  notice  of  it.     Under  his 
lordship's  direction,  a  verdict  was  found  for  the  plaintiff 
for  £18,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 


Humfrey  now  moved  accordingly. — The  sheriff  was 
bound  to  withdraw  upon  receiving  notice  that  rent  was 
due.  [Parke,  B. — The  landlord  could  not  prove  that  rent 
was  due  without  producing  the  lease.  Aldersoriy  B. — The 
lease  might  have  been  granted  at  a  pepper-corn  rent,  or 
at  a  rent  payable  ten  years  hence.]  As  soon  as  a  sheriff 
knows  that  there  is  a  lease  under  which  rent  is  due,  he  is 


was 
toa 
verdict. 
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1847.         bound  to  abstain  from  selling  the  goods,  or  be  would  be 
AvousTiBN    ^^^6  ^  <"^  action  at  the  suit  of  the  landlord.     A  sheriff 
^'  cannot  be  guilty  of  negligence  in  omitting  to  sell  goods 

which  the  landlord  ckdms.  [Pollock,  C.  B.  —  The  sheriff 
would  have  a  right  to  ask  to  see  the  lease  before  he  with- 
drew.] He  might  not  know  that  the  defendant  held  under 
a  lease.  [Pollock,  C.  B. — The  law  casts  on  him  the  respon- 
sibility of  ascertaining  how  the  fact  is ;  for  otherwise  any 
person  might  set  up  an  unfounded  claim.  There  is  no  par- 
ticular hardship  in  this  case,  more  than  in  that  of  requiring  a 
sheriff  to  ascertain  whose  goods  he  is  seizing.]  The  fact  of 
rent  being  due  might  be  proved  by  parol,  notwithstanding 
the  existence  of  a  lease.  In  Whitfield  v.  Brand  {a),  it  was 
held  that  the  fact  of  a  party  having  agreed  to  sell  goods  on 
commission  might  be  proved  by  oral  evidence,  though  the 
terms  of  payment  had  been  reduced  into  writing.  [Alder- 
son,  B. — So  here  you  may  prove  by  parol  the  relation  of 
landlord  and  tenant ;  but  without  the  lease  you  cannot  tell 
whether  any  rent  is  due.]  The  jury  have  found  as  a  fact 
that  rent  was  due.  [Bolfe,  B. — But  there  was  no  evidence 
to  support  that  finding.  Parke,  B. — The  sheriff  was  guilty 
of  negligence  in  not  selling  the  goods.  He  seeks  to  acquit 
himself,  by  saying  that  the  landlord  was  entitled  to  dis- 
train ;  then  he  ought  to  prove  the  right  of  the  landlord  to 
distrain.  The  moment  it  appears  that  there  is  a  lease,  you 
cannot  talk  about  its  contents  without  producing  it  There 
would  be  plenty  of  nominal  landlords,  if  we  were  to  hold 
the  sheriff  not  responsible.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  was 
no  evidence  of  any  real  claim  for  rent,  and  that  the  ver- 
dict is  right. 

Bule  refused. 

(a)  16  M.  &  W.  282. 
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The  Attobney-General  v.  Bailet.  ^^     , 

^  Nov.  18. 

XHIS    was   an  information   by   the   Attorney-Greneral  Sweet  spirito  of 

against  the  defendant,  for  an  infringement  of  the  excise  !^^i^»^^ 

laws.      The  first  and  second  counts  of  the  information  ^»i?ti>«^  , 

meaning  of  tlie 

charged  the  defendant  with  receiving  a  huge  quantity,  to  ezcue  acta,  6 
wity  twenty  gallons,  of  spirits  from  a  person  who  was  not  a  n.  107, 1*33 1  7 
licensed  distiller.     The  third  and  fourth  counts  were  for  ^l^'A'  „ 

c.  00,  8.  32  ;  2 

receiving  a  large  quantity,  to  wit,  twenty  gallons,  of  spirits  ^^'  ^*  <:•  i^f 
without  a  proper  permit     The  fifth  and  sixth  counts  were  fore  a  person' 
for  receiving  a  large  quantity,  to  wit,  twenty  gallons,  of  om  i^L^iTa 
spirits  after  they  had  been  removed  from  the  place  where  5?^*^  a^-^ 
they  ought  to  have  been  charged  with  duty,  and  before  the  oat  a  permit, 
duty  bad  been  diarged.     The  last  count  was  for  removing  Jtre, Sednty 
and  concealing  goods,  to  wit,  twenty  gallons  of  spirits,  on  ^tlbm  pldd 
which  a  duty  was  imposed,  with  intent  to  defraud  her  Ma-  ^  °ot  liable  to 

the  penaltiea 

jesty. — The  defendant  pleaded  not  guilty.  imposed  hj 

The  case  came  on  for  trial  before  the  Lord  Chief  Baron     Tbe'teri^' 
at  the  rittings  afl«r  Trinity  Term,  1846,  when  a  verdict  for  '^^^^ 
the  Crown  was  taken  by  consent,  subject  to  the  opinion  of  nifies  anin- 

%      r^  «/»«••  flammable  li- 

the Court  upon  the  foUowmg  case : —  quid  prodaoed 

The  defendant  is  a  wholesale  druggist  and  manufacturing  ^^^IJl^^or 

chemist,  residing  at  Wolverhampton.     In  the  montii  of  De-  ^^  *^^J 

,  with  mgredienti 

oember,  1842,  one  William  Faulconbridge  called  upon  the  which  do  not 
defendant  and  offered  him  for  sale,  without  any  permit,  some  M^artiXof 
SfintB  of  wine  fifty-six  per  cent  over  proof,  which  had  been  ^"^*J^  "*** 
illegally  and  privately  distilled,  and  which  had  not  paid  or  mon  parlance 

under  the  aene- 

been  charged  with  any  duty.  The  defendant  was  aware  at  ral  appellation 
the  time  that  the  spirits  so  offered  to  him  had  been  illicitiy  ^  "  •?!"*»•" 
distilled,  and  had  not  paid,  or  been  charged  with,  duty.  He 
refused  to  buy  any  such  spirits,  but  informed  the  said  Faul- 
conbridge that  if  he  would  make  the  spirits  into  spirits  of 
nitre,  he,  the  defendant,  would  buy  £30  worth  a  week  of 
him.  The  said  William  Faulconbridge  said  he  did  not 
know  how  to  make  spirits  of  nitre,  and  the  defendant  then 
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1847.        explained  to  him  how  to  do  8O9  and  furnished  him  with 
2*"-<7^      certain  ingredients^  viz.  oil  of  vitriol  and  ground  saltpetre, 
V.  and  sold  him  a  still  for  that  purpose. 

Within  a  short  time  afterwards,  the  said  William  Faul- 
conbridge  mixed  the  materials  with  which  the  defendant 
had  provided  him  with  a  quantity  of  illicitlj  and  privately 
distilled  spirits,  which  had  not  paid  duty,  and  distilled  from 
them  sweet  spirits  of  nitre,  and  delivered  the  spirits  of  nitre 
so  made,  consisting  of  two  gallons,  to  the  defendant,  who 
accepted  and  paid  for  it 

From  that  time  down  to  the  time  of  exhibiting  the  in- 
formation, the  defendant  was  in  the  habit  of  receiving  and 
paying  for,  on  numerous  occasions,  without  a  permit,  from 
the  said  WilGam  Faulconbridge,  in  quantities  of  several 
gallons  at  a  time,  sweet  spirits  of  nitre,  which  were  made 
from  spirits  of  wine  and  nitric  acid  (the  nitric  acid  being 
substituted  for  the  oil  of  vitriol,  and  saltpetre  used  on  the 
first  occasion). 

To  make  four  and  a  half  gallons  of  sweet  spirits  of  nitre, 
six  gallons  of  spirits  at  fifty-six  per  cent,  over  proof  were 
used. 

Sweet  spirits  of  nitre  is  an  article  usually  sold  by  che- 
mists and  druggists,  and  the  spirits  of  nitre  so  purchased 
and  received  by  the  defendant  from  the  said  William  Faul- 
conbridge on  the  occasions  aforesaid  were  merchantable 
sweet  spirits  of  nitre. 

The  ordinary  article  of  trade  called  sweet  spirits  of  nitre 
is  made  from  spirits  of  wine,  on  which  a  duty  is  paid  of 
lis,  9d.  per  gallon,  and  the  ordinary  cost  price  of  sweet 
spirits  of  nitre  so  made  is  from  IBs.  to  25«.  per  gallon. 
The  price  paid  by  the  defendant  to  Faulconbridge  was 
125.  9d,  per  gallon. 

The  chemical  analysis  of  sweet  spirits  of  nitre  is  as  fol- 
lows:— Eighty  per  cent,  uncombined  spirits,  and  the  rest 
hyponitrous  ether.  Hyponitrous  ether  is  a  chemical  com- 
pound of  hyponitrous  acid   and  alcohol.     According  to 
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some  methods  of  making  sweet  spirits  of  nitre,  byponitrous 
ether  is  not  separately  produced ;  while,  according  to  other 
methods,  they  are  made  by  a  direct  mechanical  admixture 
of  hyponitrous  ether  with  spirits,  in  the  proportion  of  four 
pints  of  the  latter  to  one  of  the  former. 

The  spirits  from  which  the  sweet  spirits  of  nitre  above 
mentioned  were  on  aU  occasions  made,  had  been  privately 
and  ill^ally  distilled  by  Faulconbridge,  who  was  not  at  any 
time  a  licensed  dealer  in  or  retailer  of  spirits,  and  no  duty 
was  ever  paid  or  charged  on  any  part  of  such  spirits. 

The  defendant,  William  Bailey,  was  throughout  and 
during  the  whole  time  of  the  above  dealings  and  transac- 
tions with  Faulconbridge,  fully  aware  that  the  spirits  of 
which  the  sweet  spirits  of  nitre  above  mentioned  were  on 
every  occasion  composed  had  been  illegally  distilled  by  the 
said  William  Faulconbridge,  and  had  not  paid  or  been 
charged  with  the  duty,  and  that  the  said  William  Faulcon- 
bridge was  not  a  person  duly  qualified  and  licensed  by  law 
to  sell  or  distil  spirits.  The  defendant  also  suppKed  Faul- 
conbridge on  the  above  occasions  with  the  ingredients,  viz. 
in  the  first  place  with  oil  of  vitriol  and  ground  saltpetre, 
and  afterwards  with  nitric  acid  for  mixing  with  the  spirit 
from  which  the  spirits  of  nitre  were  distilled,  for  which  in- 
gredients no  charge  was  made  by  the  defendant  upon  the 
said  William  Faulconbridge. 

The  pleadings  are  to  form  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  on  the  above  facts 
the  defendant  has  rendered  himself  liable  to  any  of  the  pe- 
nalties Bought  to  be  recovered,  under  any  of  the  counts  of 
the  information,  a  verdict  for  the  Crown  is  to  be  entered 
for  one  penalty  on  any  such  count.  If  the  Court  should  be 
of  a  contrary  opinion,  a  verdict  is  to  be  entered  for  the 
defendant. 

The  Attorney' General,  in  last  Easter  Term  (April  30), 
aigued  on  behalf  of  the  Crown. — The  first  and  second, 
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and  fiflh  and  sixth  coimta,  ore  framed  on  the  6  Geo.  4, 
c.  80,  86.  107,  133  (a).     The  third  and  fourth  counts  are 


(a)  Sect.  107  :  **  And  for  the 
more  eiiectnally  piereniiiig  the 
leceiving  or  buying  by  any  per- 
son whomsoerer,  of  spirits  from 
persons  prirately  distilling  or  nn- 
lawiiiUy  importing  or  landing  the 
same,  be  it  further  enacted,  that 
if  any  rectifier  or  compounder 
of,  or  any  dealer  in  or  retailer  of 
spirits^  or  any  other  person 
whomsoever  in  any  part  of  Eng- 
land shall  receire  or  buy,  or  shall 
procure  or  employ  any  person  to 
receive  or  buy,  any  spirits  from 
any  person  or  persons  whomso- 
ever, except  from  some  licensed 
distiller,  rectifier,  or  compounder 
of  spirits,  whose  name  shall  be 
painted  over  the  outward  door  of 
hia  still-house,  store-house,  ware- 
house, shop,  cellar,  vault,  or 
other  place,  in  manner  required 
and  directed  by  this  act,  or  from 
some  licensed  dealer  in  or  retailer 
of  spirits,  or  at  some  public  sale 
of  spirits  condemned,  and  sold 
under  the  direction  of  the  com- 
missioners of  excise  or  customs, 
every  such  person  so  offending, 
shall,  for  every  such  offence,  for- 
feit and  lose  the  sum  of  £500 : 
Provided  always,  nevertheless, 
that  nothing  herein  contained 
shall  extend  or  be  construed  to 
extend  to  make  any  person  or 
persons  liable  to  the  aforesaid  pe- 
nalty of  £600  for  or  by  reason  of 
the  receipt  or  purchase  of  any 
foreign  or  colonial  spirits  or  Bri- 
tish spirits  brought  into  Eng- 
land from  Scotland  or  Ireland, 
under  the  provisions  of  this  act. 


whilst  the  same  shall  be  lying 
openly  on  the  lawful  quays  on 
which  such  spirits  respectively 
shall  have  been  first  landed  upon 
the  importation  thereof,  or  re- 
moval thereof  from  Scotland  or 
Ireland,  or  in  any  warehouse  or 
warehouses  in  which  such  foreign 
or  colonial  spirits  shall  be  or  may 
have  been  d^osited  by  such  sel- 
ler according  to  law ;  every  such 
seller  of  British  spirits  imported 
into  England  from  Scotland  and 
Ireland  respectively,  being  at 
that  time  duly  licensed  under 
this  act  as  a  dealer  in  q^irits." 

Sect.  133  enacts, «'  That  if  any 
person  or  persons  shall  knowing- 
ly receive,  buy,  or  have  hk  his, 
her,  or  their  custody  or  posses- 
sion any  spirits,  after  the  same 
shall  be  removed  from  the  place 
where  the  same  ought  to  have 
been  charged  with  iht  doty  pay- 
able in  respect  thereof,  or  before 
the  duty  to  which  the  same  shall 
be  liable  has  been  chaiged  and 
paid  or  secured  to  be  paid,  or  be- 
fore such  spirits  have  been  law- 
fully condemned  as  forfeited,  the 
person  or  persons  offending  there- 
in, whether  he,  she,  or  they  had 
or  have,  or  had  or  hava  not,<Mr 
do  or  do  not  claim  or  pretend  to 
have  any  propert^*^  or  interest 
therein,  shall  for  every  such 
offence  forfeit  and  loto  all  such 
spirits  so  received,  bought,  or  had 
in  his,  her,  or  their  custody  or 
possession,  and  treble  the  value 
thereof  according  to  and  at  the 
rate  and  price  which  the  best 


MICHAELMAS  TERM,    11  TICT. 


285 


founded  on  the  2  WilL  4,  c.  16,  s.  10(a);  and  the  laat 
count  on  the  7  &  8  Geo.  4,  c.  5S,  s.  32  (b).  The  same 
question  arises  on  all,  namely,  whether  sweet  spirits  of 
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spirits  of  the  like  kind  and 
Btrengih  do  or  shall  bear  and  sell 
for  in  London  at  the  time  when 
such  penalty  shall  be  incurred." 

(a)  Enacts,  **  That  erery  per- 
son who  shall  remove,  deliTer,  or 
send  out,  or  cause  or  saffer  to  be 
remored,  delirered,  or  sent  out 
from  his  stock,  custody,  or  pos- 
seasion  any  commodities  for  the 
removal  whereof  a  permit  is  or 
shall  be  required,  without  a  pro- 
per permit  accompanying  the 
same,  or  who  having  obtained  a 
permit  shall  not  send  out  there- 
with the  commodities  therein 
described,  or  return  and  re-deliver 
the  aud  permit  to  the  proper 
officer  of  excise  within  the  time 
hereinbefore  required,  and  every 
person  who  shall  take  or  receive, 
or  suffer  to  be  taken  or  received 
into,  or  riiall  have  in  his,  her,  or 
their  stock,  custody,  orpoaeession 
any  commodities  for  the  removal 
whereof  a  permit  is  required, 
without  a  proper  permit  accom- 
panying, or  having  accompanied 
the  same,  shall  forfeit  for  every 
such  offence  ;C200.'' 

(b)  Elnacts,  ''That  in  case  any 
goods  or  commodities  for  or  in 
respect  whereof  any  duty  of  ex- 
cise is  or  shall  be  imposed  on  any 
materials,  utensils,  or  vessels  pro- 
per or  intended  to  be  made  use  of 
for  or  in  the  making  of  such 
goods  or  commodities,  shall  be 
removed,  or  shall  be  deposited  or 
concealed  in  any  place,  with  any 
intent  to  defraud  his  Majesty  ol 


such  duty  or  any  part  thereof, 
all  such  goods  and  commodities, 
and  all  such  materials,  utennls, 
and  vessels  re^ectively  shall  be 
forfeited;  and  in  every  such  case, 
and  in  every  case  where  any 
goods  or  commodities  shall  be 
forfeited  under  this  act,  or  any 
other  act  or  acts  of  Parliament 
relating  to  the  revenue  of  excise, 
all  and  singular  the  casks,  vessels, 
cases,  and  other  packages  what- 
soever containing  or  which  shall 
have  contained  such  goods  or 
commodities  respectively,  and 
every  vessel,  boat,  cart,  carriage, 
or  other  conveyance  whatsoever, 
and  all  horses  or  other  cattle,  and 
all  things  used  in  the  removal,  or 
for  the  deposit  or  concealment 
thereof  respectively  shall  be  for- 
feited, and  every  person  who  shall 
remove,  deposit,  or  conceal,  or  be 
concerned  in  removing,  depositing, 
or  concealing  any  goods  or  com- 
modities, for  or  in  respect  where- 
of any  duty  of  excise  is  or  shall 
be  imposed,  with  intent  to  de- 
fraud his  Majesty  of  such  duty 
or  any  part  thereof,  shall  forfeit 
and  lose  treble  the  value  of  such 
goods  and  commodities,  or  the 
sum  of  £100,  at  the  election  of 
the  commissioners  of  excise  or 
customs,  or  of  th#  commissioner 
or  oommissioner^and  assistant 
commissioners  of  excise  or  cus- 
toms in  Scotland  and  Ireland  re- 
spectively, or  the  person  who 
^all  inform  or  sue  for  the  same.'* 
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1847.  tntre  are  ^^spirita"  within  the  meaning  of  those  acts. 
The  133rd  sect,  of  the  6th  Geo.  4,  c.  80,  must  be  read 
together  with  the  132nd  sect.,  which  enacts,  ^Uhat  if  anj 
person  shall  knowingly  sell  or  deliver,  or  cause  to  be  sold  or 
delivered,  directly  or  indirectly,  any  quantity  of  spirits  to 
any  other  person,  to  the  end  that  the  same  may  be  unlaw- 
fully retailed  or  consumed,  or  carried  into  consmnption,  in 
any  part  of  England,  such  person  so  offending  shall  forfeit 
and  lose  over  and  above  all  other  penalties  the  sum  of  one 
hundred  pounds."  Then  the  133rd  sect,  subjects  to  a 
penalty  '^  any  person  or  persons  who  shall  hnotoingly  receive, 
buy,  or  have  in  his,  her,  or  their  custody  or  possession,  any 
spirits  "  for  which  duties  have  not  been  paid.  Some  mean- 
ing must  be  attached  to  the  word  '^  knowingly."  In  many 
cases  of  prohibited  articles,  knowledge  is  immaterial,  and 
the  word  ** knowingly"  must  have  been  introduced  into 
those  sections  for  the  purpose  of  prohibiting  the  sale  or 
receipt,  in  any  shape^  of  spirits,  for  which  duty  has  not  been 
paid.  Here  there  was  a  manifest  intention  to  conceal  the 
spirits,  by  forming  a  compound,  for  the  purpose  of  evading 
the  duty,  which  brings  the  case  within  the  32nd  sect,  of  the 
7  &  8  Geo.  4,  c.  53.  The  101st  sect,  of  the  6  Gea  4,  c.  80, 
in  order  *'  to  remove  all  doubts  respecting  the  denomination 
of  spirits,  and  of  spirits  of  different  distillations,"  enacts, 
^'  that  all  spirits  distilled  or  made  in  England,  or  distilled 
or  made  in  Scotland  or  Ireland,  and  imported  into  England, 
shall  be  deemed  and  called  British  spirits;  and  that  all 
spirits  of  the  first  extraction,  drawn  or  produced  by  one 
distillation  of  wash  shall  be  deemed  and  called  low  wines ; 
and  that  all  spirits  produced  by  the  redistillation  of  low 
wines,  or  by  further  redistillation,  and  which  shall  be  con- 
veyed into  m  kept  in  any  feints  receiver,  shall  be  deemed 
and  called  feints ;  and  that  all  other  spirits  produced  by  re- 
distillation, and  which  shall  not  have  had  any  flavour  com- 
municated thereto,  and  all  liquors  whatsoever,  which  shall 
be  mixed  or  mingled  with  any  such  spirits,  shall  be  deemed 
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and  called  plain  British  spirits,  and  that  all  other  spirits  1847. 
produced  by  re-distillation,  and  which  shall  have  had  any 
flavour  communicated  thereto,  and  all  liquors  whatsoever 
which  shall  be  mixed  or  mingled  with  any  such  spirits, 
shall  be  deemed  a  British  compound  caUed  British  brandy ; 
and  that  aU  other  spirits  produced  by  re-distillation,  and 
which  shall  have  been  distilled  or  mixed  with  juniper  berries, 
carraway  seeds,  aniseeds,  or  any  other  seeds,  preparation,  or 
ingredient  whatsoever^  used  in  the  compounding  of  spirits,  and 
all  Uquors  whatsoever  which  shall  be  mixed  or  mingle  with 
any  such  spirits,  shall  be  deemed  and  called  British  com- 
pounds ;  and  that  all  British  spirits  of  the  strength  of  forty- 
three  per  centum  above  proof,  as  denoted  by  the  hydrometer 
called  Sikes'  hydrometer,  and  all  spirits  of  a  greater  or  higher 
degree  of  strength,  shall  be  deemed  and  called  spirits  of 
wine,"  &c.  There  is  no  question  that  this  sweet  spirit  of 
nitre  was  made  of  "  spirits."  The  case  finds  that  every  four 
and  a  half  gallons  of  sweet  spirits  of  nitre  contained  six 
gallons  of  spirits  at  fifty-six  over  proof;  and  further,  that 
the  chemical  analysis  of  the  compound  gives  eighty  parts  of 
uncombined  spirits,  to  twenty  of  hyponitrous  ether.  It 
therefore  retains  all  its  character  of  '^  spirits,"  and  is  a 
''  liquor  mixed  and  mingled  with  spirits,"  within  the  mean- 
ing of  the  101st  sect,  of  the  6  Geo.  4,  a  80.  That  view  is 
supported  by  the  92nd  sect,  of  the  same  act,  which  enacts, 
**  that  no  spirits,  whether  medicated  or  mixed  with  any  other 
ingredient  or  ingredients,  or  not,  which  shall  be  made  or  dis- 
tiUed  in  England,  Scotland,  or  Ireland,  respectively,  shall 
be  removed  or  sent  from  either  Scotland  or  Ireland  into 
England,  or  from  England  into  Scotland  or  Ireland,  except 
such  spirits  only  as  shall,  for  the  purpose  of  such  removal, 
be  taken  from  and  out  of  a  warehouse,  in  which  the  same 
shall  be  then  warehoused,  without  payment  of  duty,"  &c. 
The  Attamey-General  v.  Green  {a)  decided,  that  a  maker  of 

(a)  4  Price,  224. 
VOL.  I.  U  KXCH, 
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• 

1847.  vinegar  for  sale,  whether  as  vinegar  or  as  blacking,  or  as  any 
other  article  not  being  vinegar  properly  so  called,  or  pure 
and  applicable  to  the  common  uses  of  vin^ar,  is  liable  to 
the  duty  of  excise,  and  the  other  provisions  of  the  several 
statutes  relating  to  the  makers  and  preparers  of  vinegar 
for  sale.  The  same  point  was  determined  in  the  case  of 
The  Attorney^  General  v.  Houlgrave  (a).  The  5  Vict.  sess.  2, 
c.  25,  which  repealed  the  6  &  7  Will.  4,  c.  72,  supports  the 
construction  contended  for. 

Martin^  contrd  {Montagtte  Smith  with  him). — First,  if  the 
words  '^  sweet  spirits  of  nitre "  were  substituted  for  the 
word  "  spirits ''  in  this  information,  the  defendant  would 
not  appear  liable  to  any  penalty,  and  the  information  would 
be  bad  in  arrest  of  judgment.  IThe  Attomey-General  v* 
Green  only  decided,  that  where  a  person,  in  his  trade  of 
blacking-maker,  made  a  distinct  article  mentioned  in  the  act 
of  Parliament,  viz.  vinegar,  that  article  was  liable  to  duty. 
Here  the  defendant  has  bought  sweet  spirits  of  nitre,  not 
the  component  parts  of  it.  Faulconbridge  was  in  no  sense 
the  agent  of  the  defendant.  {^Parhey  B. — If  Faulconbridge 
had  spoiled  the  mixture,  could  the  defendant  have  main- 
tained any  action  against  him  ?]  Clearly  not.  ^*  Sweet 
spirits  of  nitre"  is  an  article  usually  sold  by  chemists,  and  is 
among  those  enumerated  in  the  schedule  of  the  5  Vict. 
sess.  2,  c.  25.  The  Court  are  bound  to  take  judicial  notice 
of  the  meaning  of  the  words  "  sweet  spirits  of  nitre:"  1  Boll. 
Abr.  86,  525.  Its  chemical  analysis,  found  in  ^^  The  Lon- 
don Pharmacopoeia,"  shews  that  an  amalgamation  of  several 
things  forms  that  one  article,  which,  when  made,  ceases  to  be 
^'  spirits."  It  does  not  appear  by  the  case  that  the  hyponi- 
trous  ether  can  be  separated  from  the  "  spirits,"  except  by 
distillation.  The  6  Geo.  4,  c.  80,  has  no  reference  to  *'  sweet 
spirits  of  nitre,"  but  applies  only  to  ordinary  "  spirits"  oon- 

(a)  11  Price,  217. 
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sumed  as  a  beverage.  The  lOlst  section,  which  has  for  its 
object  the  removal  of  all  doubt  as  to  the  meaning  of  the 
word  ^*  spirits/'  gives  five  different  definitions,  but  '^  sweet 
spirits  of  nitre"  is  not  found  among  them.  The  133rd  sec- 
tion, in  using  the  word  ^^  spirits,"  means  spirits  to  which 
the  act  applies,  not  spirits  combined  with  any  other  article. 
No  permit  is  necessary  for  the  r^noval  of  this  spirit  from 
Scotland  or  Ireland.  By  the  101st  section  of  the  6  Geo.  4> 
c.  80,  spirits  distilled  in  Scotland  or  Ireland  are  deemed 
British  spirits,  and,  as  such,  are  subject  to  duty.  But  it 
was  not  so  with  sweet  spirits  of  nitre  until  the  passing  of 
the  6  &  7  WilL  4,  c.  72,  s.  3,  which  first  required  a  permit 
upon  the  removal  of  that  spirit  trom  Scotland  or  Ireland  to 
England.  The  6  &  7  WilL4,  c.  72,  has,  indeed,  been  repealed 
by  the  5  Vict.  sess.  2,  c.  15 ;  butthefact  of  an  act  of  Parlia- 
ment being  required  to  subject ''  sweet  spirits  of  nitre"  to  the 
control  of  the  excise,  is  conclusive  to  shew  that  the  legisla- 
ture did  not  consider  it  as  '^spirits"  mentioned  in  the 
6  Geo.  4,  c.  80. 

Secondly,  tiie  subject-matter  of  the  offence  relates  to  a 
British  compound,  called  "  sweet  spirits  of  nitre,"  and  it 
ought  to  have  been  so  described  in  the  information.  It  is 
an  established  rule  in  criminal  pleading,  that,  when  the  sub- 
ject-matter is  defined  by  a  statute,  the  descriptive  words 
contained  in  the  act  must  also  be  used  in  the  indictment 
or  information  (a).  [Parke,  B. — The  7  Gea  4,  c  64,  s.  21, 
does  not  apply  to  an  information  of  this  kind,  but  only  to 
indictments  or  informations  for  felony  or  misdemeanor.] 
The  charge  is,  that  the  defendant  has  received  '^  spirits ;" 
but  the  proof  was  that  he  received  "  sweet  spirits  of 
nitre." 

The   Attomey^Getieral,  in  reply. —  The   words  in   the 

(a)  2  Buflaell  on  Crimes,  109 ;  1  SUrk.  Crlm.  Plead.  192. 

u2 
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132nd  section  of  the  6  Greo.  4,  c.  80^  <'  to  the  end  that  the 
same  maj  be  unlawfully  retailed  or  consumed,  &r  carried 
into  consumption,^  are  sufficient  to  embrace  every  mode  in 
which  spirits  can  be  used ;  and  if  a  party  knowingly  re- 
ceiyes  them  when  combined,  he  becomes  subject  to  the 
penalty  in  the  133rd  section.  The  24  Geo.  2,  c.  40,  s.  12, 
which  prohibits  any  action  for  the  recovery  of  a  debt  due  for 
spirituous  liquors  sold  in  less  quantities  than  twenty  shil- 
lings, has  been  held  to  apply  to  spirits  mixed  with  water : 
Scott  V.  Gtllmare  (a) ;  1  Sel w.  N.  P.  64  (4 ).  The  allowance  of 
drawbacks  on  "  sweet  spirits  of  nitre,"  by  the  5  Vict  sess.  2, 
c.  25,  shews  that  the  legislature  considered  that  the  duty  was 
paid  on  the  ^'spirits."  The  true  construction  of  these  acts 
is,  that  all  spirits,  whether  pure,  mixed,  or  medicated,  shall 

be  liable  to  duty. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

SoLFE,  B. — This  was  an  information  against  the  defendant 
for  an  infringement  of  the  excise-laws,  in  having  purchased 
and  received  from  a  person  named  Faulconbridge,  who  was 
not  a  licensed  distiller  or  rectifier,  a  large  quantity  of 
spirits  without  a  permit,  and  the  duty  on  which  had  not 
been  paid.  There  were  several  counts  in  the  information, 
the  subject-matter  of  the  illicit  dealing  being  in  all  of  them 
described  as  a  large  quantity,  to  wit,  twenty  gallons  of 
"  spirits^ 

It  was  proved  at  the  trial,  that  the  defendant,  who  is  a 
wholesale  druggist  and  manufacturing  chemist,  had  for 
some  time  been  in  the  habit  of  purchasing  from  Faulcon- 
bridge laige  quantities  of  sweet  spirits  of  nitre.  It  was  also 
proved  that  the  sweet  spirits  of  nitre  so  sold  were  made  by 

(a)  3  Taunt.  226.  {h)  10th  edit. 
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mixing  nitric  add  with  spirits  of  wine,  except  on  the  first 
occasion,  when  oil  of  vitriol  and  saltpetre  were  used  in- 
stead of  nitric  acid. 

The  spirits  used  hj  Faulconbiidge  in  making  the  sweet 
spirits  of  nitre  had  all  been  illegally  distilled  by  him,  and 
no  duty  had  been  pidd ;  all  which  was  known  to  the  defend- 
ant, who  supplied  Faulconbridge  gratuitously  with  the 
nitric  acid,  which  he  mixed  with  the  spirits  of  wine. 

The  sweet  spirits  of  nitre  so  supplied  to  the  defendant 
were  ordinary  merchantable  sweet  spirits  of  nitre,  such  as 
were  usually  sold  by  chemists  and  druggists. 

The  defendant  was  convicted  on  all  the  counts  of  the  in- 
formation ;  and  there  is  no  doubt  but  that  the  conviction  is 
perfectly  good,  if  the  sweet  spirits  of  nitre  supplied  by 
Faulconbridge  were  ^'  spirits  ^^  within  the  true  intent  and 
meaning  of  the  6  Greo.  4,  c.  80,  and  two  subsequent  acts  on 
which  the  information  was  founded. 

The  Attorney-General,  in  support  of  the  conviction, 
argued  that  the  liquid  seized  was  clearly  "  spirits  "  within 
the  statutes;  it  having  been  proved  at  the  trial  that 
every  four  and  a  half  gallons  of  the  sweet  spirits  of  nitre 
in  question  contained  six  gallons  of  spirits,  at  fifty-six  over 
proof;  and  further,  that  the  chemical  analysis  of  the  com- 
pound gives  eighty  parts  of  uncombined  spirits  to  twenty  of 
hyponitrous  ether;  and  he  further  argued,  that,  by  the  very 
terms  of  the  stat.  6  Gea  4,  c.  80,  s.  101,  such  a  mixture  is 
defined  to  be  the  spirits  within  the  act  The  language  of 
the  clause  referred  to  is  as  follows : — Afler  previous  enact- 
ments as  to  what  shall  be  deemed  to  be  ^'  low  wines,"  and 
what  to  be  ''  feints,"  it  goes  on  to  enact,  '^  that  all  other 

*  spirits '  produced  by  re-distillation,  and  which  shall  not  have 
had  any  flavour  communicated  thereto,  and  all  liquors  what- 
ever which   shall   be  mixed  or  mingled  with  any   such 

*  spirits,^  shall  be  deemed  and  called  '  Flain  British  Spirits ;' 
and  that  all  other  *  spirits^  produced  by  re-distillation,  and 
which  shall  have  had  any  flavour  communicated  thereto,  and 
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all  liquors  whatever  which  shall  be  mixed  or  mingled  with 
any  such  ^sprnts,  shall  be  deemed  a  British  compound, 
called  '  British  Brandy.' " 

With  respect  to  any  argument  to  be  deduced  from  this 
last-mentioned  section,  it  must  be  observed,  that  there  is 
not,  in  truth,  any  definition  as  to  what  is  meant  by  the  word 
*^  spirits.^'  The  section  is  not  an  interpretation  clause, 
explaining  the  meaning  of  the  word  ^^  spirits,^*  but  an  enact- 
ment as  to  what  are  to  be  deemed  to  constitute  the  different 
classes  or  denominations  of  "  spirits."  It  assumes  that 
'^  spirits  ^^  is  a  word  of  known  import,  and  then  proceeds  to 
define  the  different  classes  of  spirits ;  so  that  it  does  not 
enable  us  to  determine  the  material  point  in  this  case, 
namely,  what  is  the  meaning  of  the  word  "  spirits.^  In  the 
absence,  therefore,  of  any  statutable  definition,  we  must 
assume  that  the  word  is  used  in  the  Excise  acts  in  the 
sense  in  which  it  is  ordinarily  understood ;  and  we  do  not 
think  that,  in  common  parlance,  the  word  ^^ spirits^*  would 
be  considered  as  comprehending  a  liquid  like  *^  sweet  spirits 
ofidtre^^  which  is  itself  a  known  article  of  commerce,  not 
ordinarily  passing  under  the  name  of  '^  spirits^  It  is  very 
true  the  case  finds  that  **  spirits  "  enter  very  largely  into  the 
composition  of  sweet  spirits  of  nitre,  but  so  they  do  into 
the  article  called  sal  volatile,  and  into  most,  if  not  into  all, 
kinds  of  varnish,  and  so  as  to  other  fluids,  which  certainly 
no  one,  in  common  parlance,  would  speak  of  as  ^^  spirits  J" 
And  we  think  that  nothing  can  be  taken  to  be  "  spirits " 
within  the  meaning  of  the  6  Gea  4,  c  80,  which  does  not 
come  under  the  definition  of  an  inflammable  liquid  produced 
by  distillation,  either  pure  or  mixed  only  with  ingredients 
which  do  not  convert  it  into  some  article  of  commerce  not 
known,  in  common  parlance,  under  the  genuine  appellation 
of  spirits.  It  will  be  observed,  that,  in  the  101st  section, 
referred  to  by  the  Attorney-General,  all  the  liquids  there 
enumerated  come  within  the  description  of  liquids  in  dif- 
ferent stages  of  progress  towards  alcohol,  either  pure  or 
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mixed  with  some  other  fluid  or  matter  supposed  to  render  it        1847. 
more  agreeable  as  a  beverage. 

The  argament  derived  from  the  6  &  7  WilL  4,  c.  72^  and 
the  5  Vict.  c.  25,  is  entitled  to  great  weight,  and  is  strongly 
confirmatory  of  our  view  of  this  case.  The  object  of  those 
statutes  was  to  put  England,  Scotland,  and  Ireland  on  an 
equal  footing  in  the  exportation  from  one  country  to  the 
other  of  articles  which  have  paid  a  duty  of  excise,  the 
amount  of  which  varies  in  the  different  countries.  For 
this  purpose  the  statutes  allow  a  drawback  in  the  case  of 
exportation  from  the  country  where  the  duty  is  high,  and 
impose  a  corresponding  export  duty  on  exportation  from 
the  country  where  the  duty  is  low.  These  statutes  are 
only  material  to  the  present  case  so  far  as  they  shew  that 
the  I^islature  did  not  treat  the  subject-matter  of  the 
enactments  in  those  statutes  (and  which  in  terms  comprise 
sweet  spirits  of  nitre)  as  being  ^^  spirits,*^  but  as  being  mix^ 
tares,  compounds,  or  preparations,  into  the  manufacture  of 
which  spirits  enter  as  the  basis  or  principal  ingredient  or  ma- 
terial thereof  This  certainly  tends  very  forcibly  to  shew 
that  we  are  right  in  holding  that  sweet  spirits  of  nitre  are 
noty  in  the  opinion  of  the  legislature,  of  themselves  to  be 
considered  as  "spirits,** 

Another  strong  argument  in  favour  of  our  view  of  this 
case  is  derived  from  the  licensing  acts.  The  6  Geo.  4, 
c.  81^  compels  every  retailer  of  "spirits"  to  take  out  a 
license,  for  which  he  is  to  pay  a  duty  at  certain  specified 
rates ;  and  he  cannot  get  such  a  license  without  also  taking 
out  a  license  to  sell  beer,  which  he  can  only  do  after  ob- 
taining a  previous  license  from  a  magistrate.  If,  therefore, 
sweet  spirits  of  nitre  be  "spirits**  within  the  true  intent 
and  meaning  of  the  Excise  acts,  it  can  only  be  sold  by  a 
licensed  dealer  in  beer  and  spirits,  and  the  same  observation 
will  apply  to  sal  volatile,  spirit  varnish,  and  many  other 
articles  of  commerce  of  which  spirits  are  a  principal  com- 
ponent part.      All  these  matters  are  notoriously  sold,  and 
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1847.  indeed  this  case  states  that  they  are  sold,  not  by  licensed 
dealers  in  spirits^  but  by  chemists,  apothecaries,  and  others ; 
and  we  consider  this  to  be  a  strong  confirmation  of  the  view 
of  the  case  which  treats  them  as  something  distinct  from 
spirits;  however  largely  spirits  may  enter  into  their  com- 
position. 

The  only  reported  case  relied  on  by  the  Attorney-General 
was  TTie  Attorney^  General  y.  Green  (a),  but  that  case  differs 
materially  from  the  present.  It  was  an  information  in  rem 
for  the  condenmation  of  a  large  quantity  of  liquor  preparing 
for  vinegary  fraudulently  deposited  in  an  unentered  place. 
The  information  was  framed  on  the  43  Geo.  3,  c.  69,  which 
imposes  a  duty  on  every  barrel  of  vinegar,  or  liquor  prepare 
ing  for  vinegar,  which  shall  be  made  for  sale.  The  defend- 
ant was  a  blacking  manufacturer,  and  the  liquor  was  clearly 
a  preparation  for  vinegar y  mixed  with  lamp-black  and  other 
ingredients  used  in  making  blacking,  and  it  was  proved 
that  the  liquid,  though  used  merely  for  the  manufacture  of 
blacking,  was  really  good  vinegar  when  it  had  been  lefl  to 
stand  and  deposit  the  lamp-black  and  other  materials  used 
with  it^  The  real  question  in  that  case  was,  whether,  in 
order  to  bring  the  liquor  in  question  within  the  provisions 
of  the  statute,  it  was  necessary  to  allege  and  prove  that  it 
was  liquor  preparing  for  vinegar  for  tale  as  vinegar.  The 
Court  held  that  it  was  not,  and  that  it  was  liable  to  seizure 
if  it  was  liquor  preparing  for  sale,  whether  it  was  to  be  sold 
as  vinegar  or  othertoise.  It  is  obvious  that  this  is  not  at  all 
the  present  case.  The  analogous  case  would  have  been,  if 
proceedings  had  been  taken  against  a  purchaser  of  the 
blacking  thus  made,  alleging  that  he  had  unlawfully  in  his 
possession  vinegar  which  had  not  paid  duty.  The  case  is 
certainly  no  authority  for  holding  that  such  a  proceeding 
could  have  been  supported.  Inasmuch,  therefore,  as  sweet 
spirits  of  nitre  is  itself  a  well^knovm  article  of  commerce^ 

(a)  4  Price,  225. 
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not  commonly  known  under  the  name  of  '^  gpiriU^  and  not         1847. 
adapted  for  ordinary  use  as  an  intoxicating  beverage,  we 
think  it  is  not  ^^  spirits^  within  the  meaniog  of  that  word  as 
used  in  the  information,  and,  consequently,  there  must  be 
judgment  for  the  defendant. 

Judgment  for  the  defendant 


I 
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ND£BITATnS  assumpsit  for  work  and  labour  as  a  A  menial  ser- 

«  •      1  -a  1  Tint,  entitled 

hired  servant^  and  on  an  account  stated.  under  the  hiring 

Plea,  non  aosompeit  Jj^^^*'! 

At  the  trial,  before  the  under-sheriff  of  Bristol,  in  August  month's  wages, 

cannot  recoTer 

last,  it  appeared  that  the  plaintiff  had  been  in  the  defend-  ;»ontt'. 
ant's  service  as  cook,  but  that  from  some  suspicions  which  w^^en'im-^* 
he  entertained  about  her,  he  had  dismissed  her  without  any  properly  dis- 

■^    mused  without 

previous  warning,  but  that  he  had  paid  her  her  wages  up  to  a  month's  wam- 
the  time  of  her  dismissal.     This  action  was  brought  to  re-  common  inde- 
cover  a  month's  wages,  commencing  from  the  day  of  her  foI*JJ^r2°Md 
dischaige  from  the  defendant's  service.     The  under-sheriff  labour, 
nonsuited  the  plaintiff,  on  the  ground  that  the  declaration 
should  have  been  special,  and  that  the  plaintiff  could  not 
recover  under  the  common  count  for  work  and  labour. 


Montague  Smith  having  obtained  a  rule  to  set  aside  the 
nonsuit^ 

GreentDood  shewed  cause. — The  ruling  of  the  under-sheriff 
was  correct,  as  the  plaintiff  is  not  entitled  to  recover  her 
daim  under  the  common  count.  No  services  were  actually 
performed  by  the  plaintiff  during  the  month.  There  are 
cases  which  conflict  with  each  other  upon  this  point.     In 
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1847.        Archard  y.  Homor{a\  which  was  similar  to  the  present 
Fk  "inob      ^^**®»  Lord  Terderden  held  that  a  servant  could  not  recover 
^'  on  the  common  count  wages  for  any  further  period  than 

that  for  which  he  had  actually  served.  Gandell  v.  Pan- 
tigny  (b)  is  a  case  the  other  way,  but  that  is  distinguishable 
from  the  present  There  the  plaintiff  had  been  improperly 
dismissed  in  the  middle  of  the  quarter,  having  been  hired  by 
the  quarter,  and  Lord  EUenborough  held,  that  the  plaintiff 
was  entitled  to  recover  under  this  form  of  declaration  for 
the  whole  quarter;  but  the  plaintiff  in  that  case  had  served 
part  of  the  quarter,  and  had  made  an  offer  the  day  afler  his 
discharge  to  go  on  with  the  duties  of  his  situation.  Lord 
Ellenborouffh  there  says,  "  If  the  pbuntiff  was  discharged 
without  a  sufficient  cause,  I  think  the  action  is  maintain- 
able. Having  served  a  part  of  the  quarter,  and  being 
willing  to  serve  the  residue,  in  contemplation  of  law  he 
may  be  considered  to  have  served  the  whole."  Here  the 
plaintiff  served  no  part  of  the  month,  nor  did  she  make  any 
offer  to  do  so. 

These  two  cases  were  brought  before  the  notice  of  the 
Court  of  Queen's  Bench,  in  the  later  case  of  Smith  v.  Hay- 
ward {c) J  where  Lord  Denman  says,  "I  think  this  rule  was 
granted  for  the  purpose  of  bringing  the  case  of  Gandell  v. 
Pontigny  into  question,  and  that  there  would  have  been  no 
rule  but  for  that  case.  The  view  taken  by  Lord  Ettenbo^ 
rough  of  the  point  there  decided,  was  different  from  that 
which  Lord  Tenterden  took  of  the  same  point  in  Archard  y. 
Homor^  and  if  we  were  bound  to  decide  between  the  two 
authorities,  I  should  say  that  the  latter  case  is  grounded  on 
the  better  reason.  There  is  obviously  a  great  difference 
between  suing  for  a  breach  of  contract  in  dismissing  the 
plaintiff,  and  for  work  and  labour  which,  by  reason  of  the 
dismissal,  has  not  been  performed.     The  defence  in  the 

(a)  3  C.  &  P.  349.        {b)  4  Camp.  375.        (c)  7  Ad.  &  EU.  544. 
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last  case  would  be  the  non-performance  of  the  work ;  m  the  1847. 
other,  some  excuse  for  breaking  oiF  the  contract."  In  a 
note  to  SnelUng  v.  Lord  Hu7itingfield(a)y  it  is  stated  that  it 
would  seem  from  that  that  Gandell  v.  Pontiff ny  could  not  be 
supported.  [Parke,  B.,  referred  to  Eardley  v.  Price  (6).] 
That  case  was  disposed  of  without  any  authorities  being  re- 
ferred to*  CoWns  v.  Price  (c)  is  similar  to  it.  In  Hartley 
y.  Harman  {d)  the  plaintiff  declared  specially  for  damages 
in  respect  of  his  dismissal  without  notice,  and  endeavoured 
under  that  count  to  recover  prior  wages  as  part  of  the  da- 
mages. JDenmany  C.  J.,  there  said,  "  The  plaintiff  might 
have  declared  in  a  special  count  for  the  month's  wages,  and 
in  a  common  count  for  the  rest."  The  rule  as  regards 
domestic  servants  is,  that  though  hired  for  a  year,  they 
may  be  dismissed  on  a  month's  notice  or  payment  of  a 
month's  wages;  Beeston  v.  Colb/er{e);  but  the  declaration 
should  be  special,  for  the  month's  wages  are  not  paid  for 
services  done,  but  for  the  dismissal  without  warning.  The 
nonsuit  was  therefore  correct 

M*  Smith,  contrd. — ^It  is  submitted  that  the  plaintiff  is 
entitled  to  succeed  in  this  form  of  count.  The  contract  is, 
that  a  certain  sum  shall  be  paid  for  the  plaintiff's  services, 
and  a  certain  sum  in  addition  to  that,  should  she  be  dis- 
missed without  a  month's  warning.  [Parke,  B. — The 
month's  wages  are  to  be  paid,  not  for  the  bygone  services, 
but  for  the  improper  dismissal  of  the  servant.  That  argu- 
ment can  only  be  rested  on  the  case  of  Eardley  v.  Price, 
and  the  correct  view  seems  to  be  that  adopted  by  the  Court 
of  Queen's  Bench  in  Sndth  v.  Haytoard.^  In  Eardley  v. 
Price,  Mansfield,  C.  J.,  said,  ^'  The  moment  that  the  scholar 
was  taken  away  without  notice,  the  master  was  entitled  to 
be  paid  the  additional  quarter,  which  shews  that  the  addi- 

(a)  1  C,  M.,  &  R.  26.  {d)  11  Ad.  &  Ell.  798. 

\b)  2  N.  R.  338.  (e)  4  Bing.  309. 

(e)  6  Bing.  132. 
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1847.  tional  price  was  for  the  things  previouslj  furnished ;"  and 
Charnbrey  J,,  also  said,  *'  The  contract  in  this  case  being  no 
longer  executory  at  the  time  when  the  demand  arose,  the 
objection  founded  on  the  stipulation  being  a  matter  of  spe- 
cial contract  does  not  apply."  Here  nothing  remained  to 
be  done  by  the  plaintiff;  her  right  to  the  month's  wages 
arose  upon  her  improper  dismissal.  Smith  y.  Kingsford  (a) 
is  a  decision  in  the  plaintiff's  favour.  \Parhey  B. — That 
case  was  decided  on  the  ground  that  there  was  no  dissolu- 
tion of  the  contract  of  hiring.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  This  was  a  special  contract  between  the 
parties,  and  I  think  that  the  under-sheriff  ruled  correctly 
that  the  present  claim  for  a  month^s  wages  could  not  be 
recovered  on  the  common  count  for  work  and  labour.  The 
argument  of  Mr.  Smithy  founded  upon  the  case  oi  Eardley 
V.  Pricey  is,  that  this  month's  wages  should  be  considered  as 
a  compensation  for  bygone  services.  If  that  argument  were 
held  to  be  good,  the  result  would  be,  that  when  parties  make 
a  bargain,  whatever  the  terms  of  it  may  be,  the  Court 
would  be  at  liberty  to  substitute  any  other  contract,  pro- 
yided  the  same  conclusion  should  be  arrived  at,  and  that 
this  should  be  done  for  the  purpose  of  obtaining  what  might 
appear  to  the  Court  to  be  justice  between  the  parties.  Such 
a  rule  would  be  dangerous,  and  it  is  difficult  to  say  where 
we  should  stop.  It  amounts  to  this,  that  provided  you  can 
shew  that  another  set  of  terms  come  to  the  same  practical 
conclusion,  the  Court  is  at  liberty  to  substitute  them  for 
the  real  contract  between  the  parties.  In  the  present  case, 
the  servant  claims  a  month's  wages  for  being  turned  away 
without  a  month's  warning.  As  far  as  regards  the  amount 
of  the  mere  claim,  it  is  the  same  as  if  the  master  were  to 
pay  her  the  additional  sum  for  bygone  services  for  dis- 

(o)  3  Scott,  279. 
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charging  her  without  a  month's  warning.  But  this  is  not, 
I  think,  the  contract.  I  regret  that  the  party  is  unable  to 
recover  her  claim  in  this  form  of  count ;  it  is  not  the  proper 
form,  but  it  should  have  been  a  special  one.  The  case  of 
Archard  v.  Homar  governs  the  present ;  it  has  been  recog- 
nised by  all  the  Courts,  and  has  been  acted  upon  in  this 
Court,  in  the  case  of  Bi^ham  v.  Wagstaffe  (a). 

Pabke,  B. — I  agree  with  the  opinion  expressed  by  the 
Lord  Chief  Baron.  The  good  sense  of  the  matter  is  to  be 
found  in  Archard  v.  Hornor^  which  was  afterwards  con- 
firmed by  the  Court  of  Queen's  Bench  in  the  case  of  Smith 
V.  Haywardy  and  also  by  this  Court.  It  is  not  broken  in 
upon  by  the  case  of  Smith  v.  Kinffsford,  which  proceeded 
on  a  different  ground.  The  contract  in  the  present  case  is, 
that  the  service  is  for  the  year,  but  the  master  is  at  liberty 
to  dismiss  the  servant  by  giving  her  a  month's  wages  or 
warning.  It  is  a  refinement  to  say  that  these  wages  are  a 
compensation  for  bygone  services.  Eardley  v.  Price  broke 
in  upon  the  rules  of  law,  perhaps,  in  order  to  do  what  ap- 
peared to  be  justice  in  that  particular  case.  Archard  v. 
Humor,  in  my  opinion,  governs  the  present  case. 

Alderson,  B. — I  am  of  the  same  opinion.  When  we 
say  that  the  servant  is  to  have  a  month's  warning  or  a 
month's  wages,  it  is  meant  that  the  payment  to  be  made  for 
the  dismissal  without  warning  is  to  be  by  way  of  compen- 
sation, and  that  the  amount  is  to  be  equal  to  a  month's 
wages. 

Rolfe,  B.,  concurred. 

Bule  discharged. 

(a)  6  Jurist,  845. 
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No..  22.  ^^^^  ^-  ^^^^' 

The  plaintiff      C  OVEN  ANT.— The  declaration  was  upon  an  annuity- 

had  advanced  to  ^  j 

the  defendant  deed,  dated  the  2l8t  of  December^  1842,  made  between  the 

amounting  to  defendant  of  the  first  part,  E.  J.  Lack  (the  son  of  the  defend- 

thfsum  o"  ^^^)  ^^  *^®  second,  H.  M.  Elderton  of  the  third,  the  plain- 

£250,  which  tiff  of  the  fourth,  and  C.  R.  Hall  and  E.  Phillott  of  the  fifth 

C.|  the  agent 

of  both  parties,  part.  The  declaration  set  out  the  whole  of  the  deed,  which, 
tSned'witL'ut  ^^^  reciting  that  the  plaintiff  had  at  various  times  advanced 
the  authority  or  j^^j  \q^^  ^  ^q  defendant  and  his  son,  amonsret  other  monies, 

knowledge  of  ^  o  * 

the  phuntiff ;  the  Several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000, 
five  bills  of  ex.  as  a  security  for  the  payment  whereof  C.  B.  Hall  then  held 
^"by^thc  dtf-'"  several  bills  of  exchange,  drawn  by  E.  J.  Lack  upon  and 
fendant,  to  the   accepted  bv  the  defendant,  and  indorsed  by  E.  J.  Lack  and 

amount  of  *  ^ 

£5000,  by  way  H.  M.  Elderton ;  namely,  1st,  a  bill  of  exchange  dated  22nd 
the^^Mofthe  day  of  July,  1841,  for  the  sum  of  £300,  payable  three 
act'  ^^^t^'  months  after  date;  2ndly,  a  bill  of  exchange  dated  the  said 
spond  with  the   22nd  day  of  July,  1841,  for  the  sum  of  £200,  payable  three 

dates  of  the  ad-  ^  ^  ^  x    ^ 

vances, nor  months  after  date;  3rdly,  a  bill  of  exchange  dated  the 
vimceshiVe  29th  day  of  July,  1841,  for  the  sum  of  £2000,  payable 
whkjh  ttie  biUs  ^^^^  months  after  date ;  4thly,  a  bill  of  exchange  datt^l 
were  given.  the  3rd  day  of  August,  1841,  for  the  sum  of  £1500,  pay- 
accepted  an  an-  able  two  months  after  date ;  and  5thly,  a  bill  of  exchange 
d^cndMt?  ^^  <^ated  the  18th  day  of  August,  1841,  for  the  sum  of  £1000, 
in  satisfaction  payable  two  months  aft^r    date:    and   further   recitinsct 

of  the  bills  and    *    •^  ^  ^  ^ 

the  £5000  se.  that  the  said  sums  of  £300,  £200,  £2000,  £1500,  and 
The  memorial,    £lOOO,  were  then  still  due  and  owing  to  the  plaintiff,  but 

under  the  title 
*'  considera- 
tion, and  how 

paid,"  was  to  this  effect— £5000  made  up  of  five  several  sums  of  £300,  £200,  £2000, 
£1500,  and  £1000,  previously  lent  and  advanced  by  the  plaintiff  to  or  for  the  use  of  the  de- 
fendant and  £.  J.  li.  and  owing  to  the  plaintiff  on  security  of  five  several  bills  of  exchange 
drawn  by  E.  J.  L.,  upon  and  accepted  by  the  defendant,  and  indorsed  by  £.  J.  L.,  the  said 
consideration  being  paid  or  satisfied  by  the  cancellation  of  the  same  bills ;  and  a  release  by  the 
plaintiff  of  the  ddiendant  and  E.  J.  L.  from  the  sum  secured  thereby,  and  interest : — Heid, 
that  the  memorial,  as  required  by  the  55  Geo.  3,  c.  141,  was  suflScient ;  for  that  it  is  not  neces- 
sary, in  the  case  of  existing  bygone  debts,  to  state  when  and  how  each  sum  constituting  the  debt 
was  advanced. 
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all  interest  which  had  accrued  for  the  same  had  been  paid  1847. 
up :  and  further  reciting,  that  the  defendant  and  E.  J.  Lack 
had  some  time  previously  contracted  with  the  plaintiBT  for 
the  sale  to  him^  for  and  in  consideration  of  the  said  several 
sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  owing  as 
aforesaid  upon  the  security  of  the  said  bills  of  exchange, 
such  consideration  to  be  paid  and  satisfied  hj  a  release  to 
be  given  by  him  to  the  defendant  E.  J.  Lack,  and  also  to 
H.  M.  Elderton,  from  the  same  sums,  by  the  cancellation 
or  destruction  of  the  said  bills  of  exchange,  of  an  annuity  or 
dear  yearly  sum  of  8041  145.,  to  be  paid  during  the  life  of 
the  defendant,  to  be  secured  by  a  grant  thereof  by  the  de- 
fendant and  E.  J.  Lack,  and  by  their  joint  and  several 
covenant  for  the  payment  of  the  same :  and  further  recit- 
ing, that  in  performance  on  his  part  of  the  said  contract 
or  agreement,  the  plaintiff  had  that  day  delivered  up  the 
thereinbefore  mentioned  recited  bills  of  exchange  to  the  de- 
fendant and  E.  J.  Lack,  by  whom  the  same  had  been  can- 
celled or  otherwise  destroyed ;  it  was  witnessed  by  the  said 
indenture,  that  in  further  performance  on  the  part  of  the 
pbuntiff  of  the  said  before  recited  contract  or  agreement, 
he,  the  plaintiff,  had  acquitted,  released,  and  discharged  the 
defendant  and  E.  J.  Lack,  and  did  thereby  acquit,  release, 
and  discharge  them,  and  abo  H.  M.  Elderton,  of  and  from 
the  said  several  sums  of  £300,  £200,  £2000,  £1500,  and 
£1000,  arising  as  aforesaid  upon  the  security  of  the  therein- 
before recited  bills  of  exchange,  and  all  interest  and  arrears 
of  interest  (if  any)  thereof  respectively,  and  of  all  claims  in 
respect  thereof;  and  it  was  also  further  witnessed  by  the 
said  indenture,  that  on  performance,  on  the  part  of  the 
defendant  and  E.  J.  Lack,  of  the  said  recited  contract 
or  agreement,  and  for  and  in  consideration  of  the  said  se- 
veral sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  so  as 
afores^d  theretofore  advanced  and  lent  to  them  by  the  plain- 
tiff, and  at  or  immediately  before  the  execution  of  the  said 
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1847.  indenture  dne  and  owing  to  him  upon  the  security  of  the 
thereinbefore  recited  bills  of  exchange,  but  released  or  other- 
wise discharged  by  him  by  the  said  indenture,  and  by  the 
cancellation  or  other  destruction  of  the  said  bills  of  exchange 
thereinbefore  expressed  and  mentioned,  and  which  said  seve- 
ral sums  the  defendant  and  E.  J.  Lack  did  thereby  admit 
to  be  in  full  for  the  purchase  of  the  annuity  or  yearly  sum 
thereinbefore  granted  and  secured,  they,  the  defendant  and 
E.  J.  Lack,  did  thereby  grant  to  the  plaintiff  an  annuity 
or  dear  yearly  sum  of  8041  14^.,  payable  quarterly,  upon 
certain  days  mentioned  in  the  indenture.  The  deed  con- 
tained a  great  many  other  provisoes,  which  are  not  material 
to  the  question  in  the  case,  and  after  alleging  performance 
on  the  part  of  the  plaintiff  of  all  the  stipulations  to  be  per- 
formed by  him,  concluded  with  several  breaches,  one  of 
which  was  for  the  non-payment  by  the  defendant  of  the 
annuity,  to  the  phuntiff 's  damage  of  £4000. 

The  defendant,  amongst  other  pleas,  pleaded,  2ndly,  that 
the  said  indenture  was  made  after  the  paadng  of  the  An- 
nuity  Act,  53  Geo.  3,  c.  146,  that  the  annuity  was  granted 
for  a  pecuniary  consideration,  and  that  no  memorial  of  the 
said  annuity  was  inroUed  in  the  High  Court  of  Chancery, 
according  to  the  provisions  of  the  said  act  of  Parliament, 
whereby  the  said  indenture  was  null  and  void. — ^Verification. 

The  plaintiff  replied,  that  a  memorial  of  the  said  annuity 
was  duly  inrolled,  which,  so  far  as  it  is  material  to  the  pre- 
sent case,  was  as  follows : — 
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The  replication  then  conduded  by  alle^ng,  amongst  other 
matters^  that  the  memorial  did  truly  contain,  and  truly  set 
forth,  the  pecuniary  consideration  for  granting  the  annuity, 
as  required  by  the  statute. — Verification. 

The  defendant  rejoined,  that  the  said  memorial  did  not 
truly  set  forth  how  the  pecuniary  consideration  for  granting 
the  said  annuity  was  paid,  because  that  the  plaintiff  did  not» 
previous  to  the  granting  of  the  sidd  annuity,  lend  or  advance 
to  or  for  the  use  of  the  defendant  and  the  sidd  E.  J.  Lack, 
the  said  sums  of  £300,  £200,  £2000,  £1500,  and  £1000; 
concluding  to  the  country.  Upon  this  rejoinder  issue  was 
joined. 

At  the  trial  before  PoUocky  C.  B.,  at  the  sittings  in 
London  after  Trinity  Term,  1846,  a  verdict  by  consent 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case,  of  which  the  pleadings  in  the 
action  were  to  be  taken  as  a  part. 

In  the  month  of  April,  1840,  the  plaintiff  had  standing 
in  his  own  name,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  sum  of  778721  10^.,  re- 
duced £3  per  cent.  Annuities,  and  being  about  to  leave 
England,  and  desirous  of  having  his  said  stock  sold  out,  and 
the  proceeds  invested  upon  more  productive  securities,  he,  in 
the  said  month  of  April,  executed  to  Bobert  Phillott,  in  the 
indenture  in  the  declaration  mentioned,  who  then  and  thence 
until  the  execution  of  the  saidindenture  mentioned  carried  on 
business  as  attorney  and  solicitor  with  H.  M.  Elderton,  in  the 
said  indenture  mentioned,  a  power  of  attorney  feiuthorising 
him,  the  said  B.  Phillott,  to  receive  the  dividends  of,  or  to  sell 
the  whole  or  any  part  of  the  said  stock,  and  then  autiiorised 
and  requested  the  said  B.  Phillott  to  procure  some  other  in- 
vestment for  the  proceeds,  and  to  lay  out  the  same  in  such 
other  investments ;  and  that  authority  was  never  revoked. 

The  firm  of  Elderton  &  Phillott  acted  as  attornies  both  for 
the  plaintiff  and  the  defendant,  in  preparing  the  annuity 
deed  mentioned  in  the  declaration. 
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The  said  Bobert  Phillott,  acting  under  the  sud  autho- 
rity, sold  out,  under  th^ttud  power  of  attorney,  the  sum  of 
71122L  6s.,  part  of  the^d  sum  of  7787il  lOs.  Beduced 
Annuities,  belonging  to  the  plaintifl^  and  received  the  pro- 
ceeds thereof,  at  the  times  and  for  and  in  the  sums  follow- 


mg: 


DaieqfSMe, 

Stock  Sold. 

Produce  i(f  Sale, 

26th  Jnly,  1841      - 

3rd  August,   99        -        -        - 

nth    9,      „      -      -      - 

17th     „       „       .       .       - 
let  Sept        ,y        .        .        . 

Total    -    -    -  £ 

£      9.    d, 
2219    6    7 

779  19    0 

334  14    7 
2228    8    3 
1549  17    7 

£     «•    d, 

2000    0    0 

700    0    0 

300    0    0 

2000    0    0 

1392  19    1 

7112    6    0 

6392  19    1 

The  bills  of  exchange  in  the  said  indenture  mentioned 
were  respectiyely  drawn  by  the  said  E.  J.  Lack  upon  and 
accepted  by  the  said  defendant,  payable  to  the  order  of 
E.  J.  Lack,  and  indorsed  by  him  and  the  said  H.  M.  Elder- 
ton,  at  the  several  dates  and  for  the  several  simis  follow- 
ing:— 

Bill  for  £  300,  dated  22nd  July,  1841,  at  3  months. 

„         2OO9  dated  22nd  July,  1841,  at  3  months. 

„        2000,  dated  29th  July,  1841,  at  3  months. 

„        1500,  dated    3rd  Aug.,  1841,  at  2  months. 

„        1000,  dated  18th  Aug.,  1841,  at  2  months. 

Immediately  on  the  giving  of  the  bill  for  £2000,  in  the 
said  indenture  mentioned,  the  said  Bobert  Phillott  held  the 
said  sum  of  dK2000  as  the  agent  of  and  in  trust  for  the  said 
defendant  and  the  said  E.  J.  Lack,  to  be  advanced  and  dis- 
posed of  by  their  directions,  and  became  accountable  to 
them  for  the  due  disposition  thereof,  except  that  as  to  £100, 
part  of  the  said  sum  of  £2000,  the  said  Bobert  Phillott 
held  that  sum  for  himself  and  H.  M.  Elderton,  with  the  con- 
sent and  by  the  authority  of  the  defendant  and  the  said  E. 

x2 


1847. 
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1847«        J.  Lack,  as  discount,  which  the  said  R.  Phillott  represented 
to  the  defendant  and  the  said  ^  J.  Lack  he  the  said 
Robert  Phillott  and  the  said  H.  M.%derton  pud  for  the  loan 
of  the  said  sum  of  £2000  on  the  said  bill,  but  no  part  of 
this  discount  was  ever  received  by  the  plaintiff.     This  was 
the  first  advance  made  by  the  plaintiff  to  the  defendant  and 
the  said  E.  J.  Lack.     In  like  way,  on  the  giving  of  the 
bill  for  £1500  in  the  said  indenture  mentioned,  the  said 
Robert  Phillott  held  the  said  sum  of  £700  as  the  agent  of, 
and  in  trust  for,  the  said  defendant  and  the  said  E.  J.  Lack,  to 
be  advanced  and  disposed  of  by  their  directions,  and  became 
accountable  to  them  for  the  due  disposition  thereof.     As  to 
the  said  sum  of  £300,  and  as  to  £1000,  part  of  the  se- 
condly-mentioned sum  of  £2000,  the  said  Robert  Phillott 
received  and  held  these  sums  respectively  for  the  said  de- 
fendant and  the  sidd  E.  J.  Lack,  to  be  advanced  and  dis- 
posed of  by  thqir  directions,  and  became  accountable  to  them 
for  the  due  disposition  thereof  immediately  he  the  said 
Robert  Phillott  received  those  portions  of  the  proceeds  of 
the  said  stock,  which  was  some  days  after  he  first  held  the 
said  bill  for  £1500  on  account  of  the  plaintiff.      And  the 
said  Robert  Phillott  received  and  held  the  remainder  of  the 
said  secondly-mentioned  sum  of  £2000  as  the  agent  of, 
and  in  trust  for,  the  defendant  and  the  said  E.  J.  Lack,  to 
be  advanced  and  disposed  of  by  their  directions,  and  became 
accountable  to  them  for  the  due  disposition  thereof^  imme- 
diately on  the  receipt  of  the  said  bill  of  £1000,  subject,  as 
to  each  of  the  said  last  four  mentioned  bills,  to  a  like  hold- 
ing of  a  part  for  discount,  as  in  the  case  of  the  first-men- 
tioned bilL 

The  last-mentioned  sum  of  1392/.  19^.  Id,  was  received 
by  Robert  Phillott  on  the  said  1st  day  of  September, 
and  242/.  19^.  1(/.,  part  thereof,  was  then  lent  by  him,  as 
the  agent  of  the  plaintiff,  to  the  defendant  and  the  said  E. 
J.  Lack,  and  the  residue,  £1150,  was  held  by  him,  on  ac- 
count of  the  plaintifl^  until  January,  1842,  when  the  same 
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was  lent  by  hixn,  as  the  agent  of  the  plaintiff,  to  the  defend- 
ant and  the  said  E.  J.  Lack. 

The  said  Robert  Phillott  was  duly  authorised  by  the  de- 
fendant and  the  said  E.  J.  Lack  so  to  procure  and  hold  the 
said  sums  of  £2000,  £700,  £300,  and  £2000,  on  account 
of  the  defendant  and  the  said  E.  J.  Lack,  and  the  same  were 
loans  from  the  plaintiff  to  the  defendant  and  the  said  E.  J. 
Lack,  at  the  several  times  the  said  Sobert  Phillott  held  the 
same  respectively  on  account  of  the  defendant  and  the  said 
E.  J.  Lack  as  aforesaid. 

Although  the  said  Robert  Phillott  held  the  same  on  ac- 
count of  the  defendant  and  the  said  E.  J.  Lack,  he  did  not 
pay  the  full  amount  thereof  to  them,  or  apply  it  for  their 
benefit,  but  held  conuderable  portions  thereof  as  aforesaid ; 
and  he  the  said  H.  M.  Elderton  untruly  represented  to  the 
defendant  and  the  said  E.  J.  Lack,  that  they  the  said  Bo* 
bert  Phillott  and  H.  M.  Elderton  had  been  obliged  to  pay 
the  sums  so  held,  for  discount  of  the  said  several  bills. 

The  said  several  bills  were  received  by  the  said  Robert 
Phillott  from  the  defendant  and  the  said  E.  J.  Lack,  on  or 
about  their  respective  dates. 

The  bill  for  £2000  was  given  specifically  for  the  said 
first-mentioned  sum  of  £2000  so  lent  as  aforesaid,  and 
held  by  the  said  Robert  Phillott^  as  the  agent  of  the  plain- 
tiff, from  the  time  of  its  date.  The  bill  for  £1500  was 
given,  and  held  by  Robert  Phillott,  partly  for  advances 
made,  partiy  in  expectation  of  advances  to  be  made,  and 
which  were  made  as  %foresaid ;  and  the  bills  for  £300  and 
£200  were  set  apart  and  held  by  Robert  Phillott,  as  the 
agent  for  the  plaintiff,  from  the  17th  of  August;  and  the  bill 
for  £1000  was  made  and  given  to,  and  held  by  him,  as  the 
agent  of  the  plaintiff,  to  make  up  the  amount  of  £5000, 
which  the  plaintiff  was  to  lend  and  advance,  and  did  lend 
and  advance  as  aforesaid. 

Li  the  month  of  December,  1842,  the  plaintiff  so  being 
the  holder  of  the  said  bills  of  exchange,  the  said  defendant, 
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and  the  said  E.  J.  Lack  and  EL  M.  Elderton,  proposed  to 
the  plaintiff  to  execute  the  said  indenture,  on  his,  the  phdn- 
tiff'sy  cancelling  or  destroying  the  Bsid  bills,  and  executing 
the  release  of  the  said  defendant,  the  said  E.  J.  Lack  and 
H.  M.  Elderton,  in  the  said  deed  contained. 

The  plaintiff,  being  unable  to  procure  any  other  or  better 
security  for  the  money  so  obtained  by  the  sale  of  his  stock, 
acceded  to  the  said  proposal,  and  the  said  deed  was  accord- 
ingly executed  by  the  several  parties  thereto,  and  the  said 
bills  of  exchange  were  given  up  and  cancelled  as  in  the  re- 
dtal  of  the  said  deed  mentioned. 

At  that  time  the  defendant  and  the  saidE.  J.  Lack  were 
indebted  to  the  plaintiff  in  639221  Ids.  IcL  for  money  lent 
by  him  to  them,  £5000  of  which  was  secured  by  the  said 
five  bills  of  exchange  as  aforesaid.  The  said  Elderton  and 
PhiUott  did,  as  above  stated,  obtain  from  the  plaintiff  a 
larger  sum  than  £5000,  but  they  have  not  up  to  the  present 
time  rendered  an  account  to  the  defendant  of  the  expendi- 
ture thereof^  and  it  is  admitted  by  the  plaintiff  that  no  such 
account  can  be  rendered  to  make  up  the  sum  of  £5000,  imless 
the  receipt  by  Elderton  and  Phillott,  or  one  of  them,  is  to 
be  considered  a  receipt  by  the  defendant. 

The  Court  were  to  draw  such  inferences  from  the  facts  as 
a  jury  might  do. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  retain  the  verdict  on  the  second 
issue,  and  if  he  was,  whether  the  judgment  ought  to  be  ar- 
rested ;  and  if  the  plaintiff  was  not  entitled  to  retain  the 
verdict  on  the  second  issue,  then  whether  he  was  entitled  to 
judgment,  notwithstanding  a  verdict  for  the  defendant  on 
such  issue. 

This  case  was  argued  on  the  4th,  the  9th,  and  the  1 1th 
of  June,  in  Trinity  Term  last,  by 

fFUks  (with  whom  was  Peacock),  for  the  plaintiff. — The 
plaintiff  is  entitled  to  retain  the  verdict  on  the  second  issue, 
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and  there  is  no  ground  for  arresting  the  judgment.  The  1847. 
substance  of  the  issue  should  be  regarded  by  the  Court. 
The  substantial  question  is  not  merely  whether  the  specific 
sums  stated  in  the  memorial  were  advanced  to  the  Lacks, 
but  whether  in  point  of  fact  the  bills  mentioned  in  the  me- 
morial were  held  by  the  plaintiff  as  a  security  for  money 
due  from  them  to  him  upon  a  loan  to  the  gross  amount  of 
d£5000.  It  appears  from  the  pleadings  that  it  will  be  con- 
tended, that  if  the  sums  stated  in  the  memorial  differ  from 
those  advanced,  the  memorial  does  not  truly  state  the  con- 
sideration upon  which  the  annuity  was  granted,  and  conse- 
quentiy  the  deed  is  void.  The  53  Geo.  8,  c  141,  upon 
which  this  question  is  raised,  and  which  repeals  the  17 
Geo.  3,  c.  26,  requires  the  memorial  to  be  inrolled,  and  to 
set  forth  the  pecuniary  consideration.  The  6th  section  of  the 
Liter  act  is  almost  a  repetition  of  the  4th  section  of  the 
former  one.  Kelfey.  Ambrose  {a\  which  arose  under  17 
Geo.  3,  c,  26,  is  a  similar  case  to  the  present.  There  Grose, 
J.,  said,  '^  With  r^ard  to  the  second  question,  the  objection 
is,  that  it  should  have  been  set  forth  when  the  different  sums 
of  money  were  paid ;  to  support  which  cases  have  been  al- 
luded to,  in  which  it  was  ruled  that  the  names  of  the  per- 
sons by  whom  the  consideration  was  paid  should  be  set  forth; 
but  what  was  determined  in  the  latter  class  of  cases  ought 
not  to  be  applied  to  such  a  case  as  the  present,  where  the 
grantor  himself  admitted  that  the  consideration  was  an 
antecedent  debt  due  from  him  to  the  grantee,  arising  from 
different  sums  paid  at  different  times  for  his  use.  It  would 
be  extending  the  act  of  Parliament  too  far,  to  decide  that 
this  annuity  could  not  be  supported,  merely  because  the  re- 
spective times  when  these  different  sums  of  money  were 
advanced  by  the  grantee  are  not  mentioned,  when  every 
thing  that  passed  at  the  time  of  granting  the  annuity  is 
suflScienUy  set  forth."  So  here,  it  is  submitted  that  the 
memorial  is  sufficient.     It  is  found  that  the  defendant  did 

(a)  7  T.  R.  661. 
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1847.  owe  the  aggregate  suin^  and  that  PhiUott  held  the  bills  as 
the  agent  of  the  plaintiff.  The  money  left  the  hands  of 
the  plaintiff^  and  came  into  those  of  the  party  authorised 
by  the  defendant  and  E«  J.  Lack  to  receive  it.  The  case 
finds  that  he  was  the  agent  of  the  Lacks.  The  money 
which  was  retained  by  Phillott^  was  retained  by  the  con- 
sent of  the  Lacks  and  not  of  the  plaintiff,  who  never  gave 
him  any  authority  to  take  discount.  Phillott  was  there- 
fore liable  to  the  Lacks  for  the  amount  which  he  impro- 
perly retained :  Tayhr  v.  Plummer  {a).  This,  however,  is 
not  a  case  within  the  act ;  for  the  con^deration  was  the  can- 
cellation of  the  securities,  and  not  a  pecuniary  consideration 
or  money's  worth :  Bldke  v.  AttersoU  (b). 

Watson  (with  whom  was  Corrie)  for  the  defendant. — 
The  defendant  is  entitled  to  succeed  upon  the  second  issue. 
The  case  is  within  the  mischief  which  the  act  was  intended 
to  meet.  ^*  The  consideration  must  be  stated  in  the  me- 
morial according  to  the  truth,"  to  use  the  words  of  Lord 
Denman  in  £!x  parte  Lewis  (c) ;  ^*  otherwise  the  penal  con- 
sequence attaches,  that  the  deed  is  null  and  void  to  all 
intents  and  purposes.  The  Court  has  no  discretion,  but  is 
obliged  to  give  effect  to  the  dause ;  and  the  cases  shew  that 
the  statement  must  be  precise ;  the  memorial  must  give  the 
factP  Li  Drake  v.  Rogers  {d)^  where  the  consideration  was 
stated  in  the  memorial  to  consist  of  Bank  of  England  notes, 
and  a  draft  payable  at  a  banker's,  the  Court  set  aside  the 
securities,  because  it  did  not  appear  when  the  draft  was  pay- 
able, or  whether  it  had  in  fact  been  paid.  Kirkman  v.  Price{e) 
shews  that  the  consideration  must  be  truly  set  forth,  though 
partly  made  up  of  securities  for  money  previously  advanced. 
[Alderson,  B. — Those  were  decisions  under  the  old  Annuity 
Act,  which  does  not  contain  the  words  pecuniary  considera- 
tion.]    The  money  was  not  all  received  by  the  defendant. 

(a)  3  M.  &  S.  562.  {d)  2  Brod.  &  Bing.  19. 

(fi)  2  B.  &  C.  875.  («)  1  H.  BU.  300. 

(0  2  Ad.  &  EU.  137. 
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It  18  found  that  Phillott  was  the  plaintiff's  agent,  and  it  1847* 
should  have  been  stated  that  the  consideration  was  pud  by 
him  on  behalf  of  his  principal :  Dalmer  y.  Bernard  (a).  It 
is  not  the  less  a  money  consideration,  because  the  money 
was  advanced  at  different  times  before  the  annuity  was 
granted.  It  is  not  necessary  that  the  money  should  be  ad- 
vanced at  the  same  time.  The  very  circumstance  of  the 
advance  being  made  on  different  occasions  is  likely  to  make 
such  a  proceeding  the  more  dangerous.  The  words  of  the 
act  are  very  generaL  It  is  not  contended  that  every  case 
of  a  bygone  debt  is  within  the  act,  but  in  general  the  an- 
nuity is  granted  after  the  money  is  advanced.  Earle  v. 
Browne  (Ji)  is  a  case  in  point.  There  the  Court  of  Queen's 
Bench  set  aside  an  annuity  deed,  which  had  not  been  en- 
roUed,  and  the  consideration  of  which  was  the  giving  up 
of  an  antecedent  annuity.  Lord  Denman  said :  *^  We 
shall  repeal  the  statute,  if  we  decide  the  second  annuity 
need  not  be  registered;  for  there  will  be  a  total  absence 
of  that  security  which  the  legislature  has  required."  The 
two  statutes  are  very  similar  in  their  provisions,  and  some 
of  the  sections  are  almost  identical  In  the  third  section 
of  the  former  act,  the  words  "  the  consideration  really  and 
bon&  fide"  (which  shall  be  in  money  only)  are  the  same  as  a 
pecuniary  consideration.  The  words  "  for  money^s  worth  " 
are  very  comprehensive.  James  v.  James  (c)  is  distin- 
guishable from  the  present  case:  there  the  grantee  as- 
signed his  life  interest  in  certain  veins  of  coal ;  and  it  was 
held  that  the  consideration  was  not  '^ money's  worth"  with- 
in the  meaning  of  the  statute.  So  in  Blake  v.  Attersoll  {d). 
In  the  latter  case,  Mr.  Justice  Bayley,  after  referring  to 
the  second  section,  says  :  ^*  It  appears  clearly  that  that  sec- 
tion contemplated  a  consideration  paid  in  money  or  pro- 
missory notes  or  biUs  of  exchange ;  and,  construing  that 
section  with  the  tenth,  I  am  of  opinion  that  the  legislature 


(o)  7  T.  R.  248.  (c)  2  Brod.  &  Bing.  702. 

(B)  10  Ad.  &  £11. 412.  Id)  2  B.  &  C.  876. 
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1847.  intended  an  annuity  bought  on  the  one  hand^  and  sold  on  the 
other^  for  a  consideration  moving  from  the  grantee  to  the 
grantor."  And  Mr.  Justice  LiUkdale  also  says:  **The 
object  of  the  two  acts^  therefore,  being  the  same,  the  pre- 
amble of  the  first  act  may  be  considered  as  yirtually  incor^ 
porated  in  the  second;  and  therefore  I  am  clearly  of 
opinion,  that,  to  bring  a  case  within  the  53  Greo.  3,  c  141, 
there  must  be  an  actual  sale  of  an  annuity  for  money,  bills, 
or  goods.  The  form  of  the  inrolment  given  by  the  second 
section  shews  that  the  consideration  must  be  either  money, 
or  something  which  may  be  converted  into  money."— He 
also  referred  to  Symmonds  v.  Mortimer  (a),  and  fFashbum 
V.  Birch  (b). 

WiUes  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case  was  argued  in  last  Trinity 
Term,  by  Mr.  WiUes  for  the  plaintiff,  and  Mr.  Watson  for 
the  defendant.  It  was  an  action  of  covenant  brought  to 
recover  the  arrears  of  an  annuity  daimed  to  be  due  from 
the  defendant  to  the  plaintiff,  under  the  terms  of  an  annuity 
deed,  dated  2lst  of  December,  1842. 

By  that  deed,  ailer  reciting  that  the  plaintiff  had  at 
various  times  advanced  and  lent  to  the  defendant  and  his 
son,  Edward  John  Lack,  among  other  monies,  five  several 
sums  of  £300,  £200,  £2000,  £1500,  and  £1000;  as  a 
security  for  the  repayment  of  which,  the  plaintiff  held  five 
several  bills  of  exchange  for  the  same  sums  of  £300,  £200, 
£2000,  £1500,  and  £1000,  bearing  date  on  various  days 
mentioned  in  the  deed,  in  the  months  of  July  and  August, 
1841 ;  and  further  reciting,  that  all  interest  on  these  sums 
had  been  duly  paid  up  to  the  29th  September,  1842,  and 

(a)  6  T.  R.  139.  (b)  Id.  472. 
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that  the  defendant  and  his  said  son  had  some  time  since 
agreed  with  the  plaintiff  for  the  sale  to  him  of  an  annuity 
of  £804,  in  conuderation  of  the  sums  so  due  on  the  said 
five  bills  of  exchange,  such  consideration  to  be  satisfied  bj 
the  cancellation  of  the  bills,  and  a  release  firom  the  same  to 
be  executed  by  the  plaintiff;  and  further  reciting,  that  in 
pursuance  of  that  agreement,  the  said  bills  had  been  that 
day  deliyered  up  by  the  plaintiff  to  the  defendant  and  his 
son,  and  had  been  cancelled;  it  was  witnessed,  that  the 
plainti£^  pursuant  to  the  said  agreement,  released  the  de- 
fendant and  his  son  from  the  said  bills,  and  all  daim  in 
respect  thereof.  And  it  was  further  witnessed,  that  in 
consideration  of  the  said  sums  so  released  and  discharged 
by  cancellation  of  the  said  bills,  the  defendant  and  his  son 
did  grant  to  the  plaintiff  an  annuity  of  £804,  payable 
quarterly,  on  the  days  therela  mentioned,  and  the  defendant 
oovenanted  for  due  payment  of  the  annuity  on  the  specified 
days.  There  are  a  gre^t  many  other  provisions  in  the  deed, 
but  they  do  not  appear  to  us  material  to  the  present  case. 
The  declaration,  after  setting  out  the  deed  verbatim,  and 
allying  performance  of  all  its  stipulations  on  the  part  of 
the  plaintiff,  alleges  various  breaches  of  the  covenants  en- 
tered into  by  the  defendant,  and  particularly  of  the  covenant 
for  non-payment  of  the  annuity,  to  the  plaintiff  *s  damage  of 
£4000. 

There  were  several  pleas,  but  the  question  before  us 
turns  entirely  on  the  second,  the  plaintiff  having  succeeded 
on  all  the  others. 

By  that  second  plea,  the  defendant  pleads  that  the  deed 
in  question  was  made  after  the  passing  of  the  Annuity  Act 
of  53  G^  3,  c  146,  and  alleges  that  the  annuity  was 
granted  for  a  pecuniary  consideration,  and  that  no  memorial 
was  enrolled  according  to  the  provisions  of  the  statute, 
whereby  the  indenture  is  null  and  void. 

To  this  the  plaintiff  replied,  that  a  memorial  was  duly 
enrolled  according  to  the  statute,  which  memorial  was  and 
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1847*  is  as  foQows^  and  then  sets  out  the  memorial  verbatim; 
the  language  under  the  colunm  *'  consideration,  and  how 
paid,''  being  to  the  effect  following — £5000  made  up  of 
five  several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000, 
previously  lent  or  advanced  by  C.  B.  Hall,  to  or  for  the 
use  of  J.  Lack  and  E.  J.  Lack,  and  owing  to  C.  R.  Hall, 
on  security  of  five  several  bills  of  exchange,  drawn  by 
E.  J.  Lack  upon  and  accepted  by  J.  Lack,  and  indorsed 
by  E.  J.  Lack;  the  said  consideration  being  paid  or  satisfied 
by  the  cancellation  of  the  same  bills,  and  a  release  by  C.  B. 
Hall  of  J.  Lack  and  E.  J.  Lack,  from  the  sums  secured 
thereby,  and  interest. 

The  replication  then  goes  on  to  aver,  that  the  said  me* 
morial  did  duly  contain  and  truly  set  forth,  inter  alia,  the 
pecuniary  consideration  for  granting  the  said  annuity. 

The  defendant  by  his  rejoinder  said,  that  the  memorial 
did  not  truly  set  forth  how  the  pecuniary  consideration  was 
paid,  because  the  plaintiff  did  not,  previously  to  the  grant 
of  the  said  annuity,  lend  or  advance  to  or  for  the  use  of 
the  defendant  and  J.  Lack,  the  said  sums  of  £300,  £200, 
£2000,  £1500,  and  £1000,  and  of  this  he  puts  himself  on 
the  country  ;  thus  traversing  the  averments  in  the  replica- 
tion, that  the  memorial  did  truly  set  forth  the  pecuniary 
consideration  for  the  grant  of  the  annuity. 

The  plaintiff  joined  issue  on  the  traverse  so  taken  by  the 
defendant,  and  on  the  trial  of  that  issue  a  verdict  was  by 
consent  taken  for  the  pUdntiff,  subject  to  the  opinion  of  this 
Court  as  to  whether  the  facts  warranted  such  a  finding. 

It  appeared  by  the  case,  that  in  the  year  1840,  the  plain- 
tiff being  about  to  leave  England,  and  being  entitled  to 
certain  £3  per  cent.  Annuities  standing  in  his  name,  gave  a 
power  of  attorney  to  B.  PhiUott,  enabling  him  to  sell  out 
the  same,  with  directions  to  place  the  proceeds  out  at  in- 
terest on  good  securities. 

PhiUott  made  various  sales  of  the  stock  in  the  months  of 
July  and  August,  1841,  the  whole  net  proceeds  of  such 
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sales  amounting  to  £6392;  and  in  those  same  months 
made  advances  by  way  of  loan  to  the  defendant  and  to  E.  J. 
Lack,  out  of  the  said  net  proceeds^  to  the  extent  of  £5000 ; 
save  that  he  claimed  to  deduct,  and  actually  did  deduct, 
several  sums^  amounting  to  £250,  which  he  falsely  repre- 
sented that  he  had  been  obliged  to  pay  by  way  of  discount 
in  order  to  obtwi  the  said  loans.  The  plaintiff  was  entirely 
ignorant  of  the  deductions,  the  whole  of  the  sums  retained 
having  been  appropriated  by  Phillott  to  his  own  purposes. 
At  or  about  the  time  of  these  advances,  Phillott  took  by 
way  of  secmity  for  the  money  advanced,  five  several  bills  of 
exchange,  as  follows :  -y-i.  e.  one  for  £300,  one  for  £200,  one 
for  £2000,  one  for  £1600,  and  the  other  for  £1000,  All 
the  bills  were  drawn  by  E.  J.  Lack,  payable  to  his  own 
order.  They  were  all  drawn  upon  and  accepted  by  the 
defendant,  and  were  indorsed  by  E.  J.  Lack,  and  were 
handed  over  to  Phillott  as  agent  for  the  plaintiff,  by  way  of 
security  for  the  advances. 

The  bills  were  dated  on  different  days  between  the  22nd 
of  July  and  the  18th  of  August,  1841.  The  dates  of  the 
bills  did  not  exactly  correspond  with  the  date  of  the  ad- 
vances, nor  were  the  advances  made  in  the  exact  sums  for 
which  the  bills  were  ^ven,  but  sums  to  the  amount  of  £5000 
(subject  to  the  deductions  before  adverted  to)  were  advanced 
nearly  about  the  times  when  the  bills  were  given,  for  which 
sums  the  bills  were  intended  to  be  securities. 

Li  the  month  of  December,  1842,  the  plaintiff  agreed 
with  the  defendant  to  accept  the  annuity  granted  by  the 
deed  set  out  in  the  declaration,  in  satisfaction  of  the  five 
bills  of  exchange,  and  the  £5000  thereby  secured.  The 
bills  were  accordingly  cancelled,  and  the  deed  was  executed, 
and  a  memorial  was  enrolled,  as  stated  in  the  pleadings. 

On  these  facts  Mr.  Watson^  for  the  defendant,  argued, 
either  that  a  verdict  ought  to  be  entered  for  him  on  the 
issue  as  to  the  memorial,  or,  if  the  verdict  should  be  entered 
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for  the  plaintiff,  then  that  the  defendant  was  entitled  to 
arrest  the  judgment. 

The  argument  for  entering  the  verdict  for  the  defendant 
rested  on  these  grounds.  The  sums  advanced  and  covered, 
or  intended  to  be  covered  by  the  five  bills,  did  not,  it  was 
said,  really  amount  to  £5000,  but  only  to  that  sum  less 
£250.  The  memorial,  therefore,  stating  the  amount  to  be 
£5000,  was  contended  to  be  untrue,  and  therefore  that  the 
averment  that  the  memorial  did  truly  set  forth  the  pecu- 
niary conaderation  was  not  made  out  It  was  further 
contended,  that  no  such  predse  sums  as  those  for  which  the 
several  bills  were  given  ever  were  advanced ;  and  on  this 
ground  also  it  was  contended  that  the  memorial  was  untrue, 
fi)r  that  it  ought  to  have  stated  the  exact  amount  of  each 
advance ;  and  so,  even  supposing  the  aggr^ate  of  all  the 
advances  to  be  correct,  still  that  the  statement  was  insuf- 
ficient. 

We  are  of  opinion  that  neither  of  these  objections  can 
prevail.  The  money,  it  must  be  recollected,  was  all  ad- 
vanced to  the  Lacks  without  any  reference  to  the  purchase 
of  an  annuity,  and  merely  by  way  of  loan. 

The  first  thing,  therefore,  to  be  done,  in  order  to  arrive 
at  a  just  conclusion  as  to  the  rights  of  the  parties,  is  to 
look  at  the  question  apart  from  any  consideration  of  the 
annuity,  and  merely  as  a  transaction  of  lending  and  borrow- 
ing. And  when  it  is  so  considered,  there  can  be  no  doubt 
but  that  the  defendant  was  liable  on  the  bills  to  the  full 
amount.  The  exact  days  on  which  the  different  advances 
were  made  were  wholly  immaterial ;  and  it  was  certainly 
competent  to  the  parties  to  treat  the  £5000  as  having  been 
advanced  in  sums  and  at  dates  corresponding  with  the  five 
bills.  So,  also,  it  was  lawful  for  the  defendant  to  treat  the 
£250  retained  by  Phillott  as  having  been  advanced  to 
him.  If  the  plaintiff  had  sued  the  defendant  on  the  bills, 
it  would  have  been  no  answer  to  the  plaintiff,  as  to  any  part 
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of  the  demand,  to  shew  that  Phillott  had  retained  a  part  of 
the  money.  Even  treating  it  as  clear  that  Phillott  was  the 
agent  of  the  plaintiff  and  not  of  the  defendant)  still  it  did 
not  lie  in  the  mouth  of  the  defendant  to  say  that  the  plain- 
tiff did  not  advance  the  whole  of  the  £5000 ;  he  did  in  fact 
advance  the  whole  of  that  sum.  What  was  kept  back  by 
Phillott  was  retained  by  him  for  his  own  use,  in  fraud  of 
the  other  parties,  and  without  the  privity  of  the  plaintiff. 
And  the  defendant,  by  accepting  the  bills  to  the  full  amount 
of  £5000,  must  be  taken  to  have  agreed  to  treat  the  whole 
sum  as  received  by  him.  By  so  accepting  the  bills,  he  en- 
abled Phillott  to  discharge  himself  as  against  the  plaintiff. 
He  afterwards  paid  to  the  plaintiff  interest  regularly  on  the 
whole  £5000,  treating  the  whole  as  having  come  to  his 
hands;  and  haying  done  so,  he  cannot  afterwards  turn 
round  and  say  that  a  part  of  the  sums  for  which  he  ac- 
cepted the  bills,  and  on  which  he  regularly  paid  interest, 
was  not  really  received  by  him,  but  was  intercepted  in  its 
prepress  by  the  agent. 

For  these  reasons  we  think  it  dear,  that,  at  the  time  when 
the  annuity  was  granted,  the  plaintiff  had  an  undoubted 
claim  on  the  defendant  for  the  £5000  due  on  the  five  bills, 
and  this  being  so,  it  follows  that  the  consideration  is  de- 
scribed in  the  memorial  with  strict  accuracy.  Indeed  it 
would  have  been  incorrect  to  have  stated  that  the  advance 
of  £5000,  or  any  part  of  it,  formed  the  consideration,  or  any 
part  of  the  consideration,  for  the  annuity.  The  whole  of 
the  JE5000  was  a  debt  justly  due  before  the  annuity  was 
thought  of,  and  the  consideration  for  the  grant  of  the  annu- 
ity is  correctly  described,  not  as  the  advance  bf  the  £5000, 
but  as  the  release  of  the  previously  existing  debt,  and  the 
cancellation  of  the  bills  by  which  it  was  secured.  This 
case  therefore  closely  resembles  ihatofKelfe  v.  Ambrose  {a), 
referred  to  by  Mr.  Wilks,  where,  under  the  original  Annuity 

(a)  7  T.  R.  661. 


318  EXCHEQUER  BBFOBT8. 

Act,  17  (jea  8,  c.  26,  which  requires  the  conademdcm  to  be 
correctly  stated  in  the  body  of  the  deed,  it  was  held  that 
the  statement  of  a  pre-existing  debt  due  from  the  grantor 
to  the  grantee,  was  a  sufficient  compliance  with  the  act, with- 
out shewing  how  the  debt  had  arisen.  The  prindple  acted 
on  in  that  case,  as  to  the  statement  of  the  consideration  in 
the  body  of  the  deed,  under  the  17  Gea  3,  c.  26,  s.  3,  is 
equally  applicable  to  the  statement  of  the  conaderation  in 
the  memorial  under  the  more  recent  act,  53  Greo.  3,  c.  141. 
Indeed,  to  hold  that  it  is  necessary,  iq  the  case  of  existing 
bygone  debts,  to  state  when  and  how  each  sum  constituting 
the  debt  was  advanced,  would  obviously,  in  many  cases,  be 
equivalent  to  holding  that  an  annuity  cannot  be  granted  iq 
consideration  of  such  debts.  It  might  often  be  quite  im- 
possible, more  especially  in  the  case  of  cross  accounts,  to 
state  when  and  how  all  the  items  of  which  the  debt  is  made 
up  arose.  The  statute  does  not  require  any  such  statement. 
All  which  it  requires  is,  that  the  memorial  should  state  the 
pecuniary  consideration,  and  how  paid ;  and  in  the  present 
case  this  has  been  done  with  perfect  fairness,  and  with  as 
much  detail  as  the  nature  of  the  transaction  permitted. 
The  consequence  wiU  be,  that  the  verdict  on  the  issue  raised 
by  the  replication  to  the  second  plea  must  be  entered  for  the 
plaintiff. 

It  is  hardly  necessary  to  say,  that  our  decision  will  in  no 
respect  apply  to  any  colourable  transaction  where  the  real 
consideration  is  the  advance  of  sums  of  money,  the  parti- 
culars of  which  are  incorrectly  set  out,  and  where  it  is  at- 
tempted to  disguise  the  real  transaction  under  the  pretence  of 
a  bygone  debt:  such  a  statement  of  the  consideration  would 
clearly  be  insufficient,  and  the  memorial  would  be  bad. 

The  verdict  being  thus  entered  for  the  plaintiff,  there 
is  clearly  no  ground  whatever  for  the  motion  in  arrest  of 
judgment  Indeed,  the  only  ground  on  which  it  was  at- 
tempted to  rest  that  application  was,  that  on  the  face  of 
the  record  the  memorial  appeared  to  be  insufficient ;  but  the 
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same  reasoning  which  has  led  us  to  the  conclusion  that  the         1847. 
verdict  ought  to  be  entered  for  the  plaintiff,  necessarily  sa- 
tisfies us  that  the  memorial  as  it  appears  on  the  record  is 
perfectly  good. 

Judgment  must  therefore  be  entered  for  the  plaintiff,  and 
it  is  thus  unnecessary  to  consider  the  further  question  ar- 
gued by  Mr.  fViUes,  namely,  that  even  if  the  verdict  on 
the  issue  in  question  had  been  entered  for  the  defendant, 
still  the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto,  on  the  ground  that  the  annuity  did  not  require 
enrolment  at  alL 

Judgment  for  the  plaintiff. 


Baddelet  v.  Gingell.  Nov.  10. 

1  HIS  was  an  action  of  debt,  brought  by  the  plaintiff  as  Bj  itat.  ii 
derk  to  the  commissioners  appointed  under  the  11  Geo.  3,  <•  for  better 
c.  16,  and  57  Geo.  3,  c.  xxix,  to  recover  lOi  14a,  to  which  g^"*wwte- 

chapel,  and  re- 
moviDg  obstmctiona  and  annoyances  therein,"  commusioners  appointed  nnder  that  act  were 
empowered,  for  defraying  the  charges  and  expenses  attending  the  ezecntion  of  the  act,  to  rate 
aU  and  every  person  and  persons  who  do  or  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any 
hoQse,  shop,  warehouse,  cellar,  vault,  or  other  tenement  '*  within  the  said  atreei.*' 

The  Metropolis  Paving  Act,  57  Geo.  3,  c.  zziz,  s.  24,  enacts,  that  rates  for  paving  or 
repairing  the  pavementa  of  the  said  streets  or  public  places  in  any  parochial  or  other  district, 
by  virtue  of  any  local  act,  or  of  the  said  act,  shall  be  laid  **  upon  all  persons  who  shall  inhabit, 
hold,  occupy,  be  in  possession  of,  or  enjoy  any  messuages,  tenements,  lands,  grounds,  coach- 
hovaes,  stables,  cedars,  vaults,  houses,  shops,  warehouses,  or  other  buildings  or  heredita- 
ments, situate  or  being  wiihin  any  of  the  9ireet»  or  places  within  the  said  parochial  or  other 
district." 

To  the  north  of  High-street,  Whitechapel,  and  communicating  with  the  street  by  means  of 
a  covered  gateway,  there  is  a  yard  called  the  "  Kent  and  Essex  Yard,"  around  which  are  seve- 
ral dweUing-honses,  warehouses,  stables,  sheds,  a  booking-office,  and  other  buildings.  The 
yard,  (with  the  exception  of  the  width  of  the  gateway),  and  all  the  dwelling-houses,  &c.,  round 
the  Mme,  are  rituate  at  the  back  of  several  houses  and  premises  which  front  High-street.  The 
entrance  into  the  yard  is  through  carriage-gates  and  along  a  covered  gateway.  No  part  of  the 
yard  was  ever  paved  or  repaired  by  the  commissioners,  nor  had  t^ey,  within,  the  yard,  at  any 
time  exercised  any  of  the  powers  conferred  on  them  by  the  above  acts. 

Heldf  that  the  occupiers  of  the  yard  and  houses  therein  were  liable  to  be  rated  in  respect  of 
the  paving  and  repairing  of  High-btreet,  the  premises  being,  for  that  purpose,  "within  the 
street,"  inasmuch  as  they  had  a  frontage  on  the  street,  and  their  sole  communioitlon  was  with, 
the  street. 

VOL.  I.  Y  EXCH. 
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1847.  thedefendant  pleaded  nunquam  iodebitatus;  and  issue  having 
Badoslbt  ^^^^  joined  thereon^  the  parties^  under  the  order  of  Parke, 
^   V*  B.^  stated  for  the  opinion  of  the  Court  the  foUowinc^  case: — 

B7  the  11  Geo.  3^  c.  15^  (after  reciting  that  part  of 
Highnstreet,  Whitechapel,  was  extremely  ill  paved,  and 
the  passage  through  the  same  greatly  obstructed  by  posts 
and  projections,  and  annoyed  by  signs,  spouts,  and  gutters 
projecting  into  and  over  the  same,  whereby,  and  by  the 
deep  channels  across  many  parts  of  the  said  street,  the  same 
was  rendered  incommodious  and  dangerous  to  persons  pass* 
ing  through  the  same,  and  that  the  methods  then  prescribed 
by  law  were  ineffectual  for  removing  such  obstructions  and 
annoyances,  and  for  the  proper  paving  of  the  said  street, 
and  keeping  such  pavement  in  proper  repair),  certidn  per- 
sons therein  named  were  appointed  commissioners  for  put- 
ting the  act  in  execution,  and  provisions  are  contained  in 
the  act  for  the  electing  of  commissioners  from  time  to  time 
in  the  room  of  those  dying  or  revising  to  act ;  and  the  said 
commissioners  are  empowered  by  the  act  to  appoint  one  or 
more  clerk  or  clerks,  and  such  other  officers  as  they  shall 
think  proper;  and  they  are  empowered  and  authorised  from 
time  to  time  to  cause  and  order  the  said  street  to  be  new 
paved,  repaired,  raised,  sunk,  or  altered,  when  and  as  often, 
and  in  such  manner,  &c.,  as  they  shall  think  fit.  The 
commissioners  are  also  authorised  to  order  and  direct  the 
houses  within  the  said  street  to  be  numbered  with  figures, 
placed  or  painted  on  the  doors  thereof,  or  on  such  other 
part  of  the  said  houses  respectively  as  the  said  commis- 
sioners should  think  proper.  For  defraying  the  charges 
and  expenses  attending  the  execution  of  the  several  powers 
granted  by  the  act,  it  is  enacted,  that  a  rate  shall,  once  in 
every  year,  or  oft;ener,  if  it  shall  be  thought  needful  by  the 
commissioners,  be  made,  laid,  and  assessed  by  them  upon 
all  and  every  person  and  persons  who  do  or  shall  inhabit, 
hold,  occupy,  possess,  or  enjoy  any  house,  shop,  warehouse, 
cellar,  vault,  or  other  tenement  within  the  said  street. 


GnieBLiit 
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for  nuBuig  such  competent  &um  and  sums  of  money  as  the         1847* 
commissioneiB  shall  from  time  to  time  judge  needful  and 
direct. 

By  the  57  Greo.  3^  c  xxiz,  intituled  ^'  An  Act  for  better 
Paving,  Improving,  and  Begulaiing  the  Streets  of  the 
Metropolis,  and  removing  and  preventing  Nuisances  and 
Obstructions  therdn,"  it  is  enacted,  that  the  said  act  and 
the  provisions  therein  contained  shall  extend  to  all  streets 
and  public  places  which  then  were  or  thereafter  might  be 
paved  within  the  cities  of  London  and  Westminster,  and 
borough  of  Southwark,  and  any  other  parts  of  the  metro- 
polis which  are  included  within  the  weekly  bills  of  morta* 
lity ;  and  to  all  streets  and  public  places  which  then  were  or 
thereafter  might  be  paved  within  the  parishes  of  St.  Pan* 
eras  and  St.  Marylebone,  in  the  county  of  Middlesex  (except 
only  any  parts  thereof  which  might  in  that  act  be  particu- 
larly excepted).  By  the  24th  section  of  the  last-mentioned 
act^  it  is  enacted,  that  it  may  be  lawful  to  and  for  the  per- 
sons who^  under  any  local  act  or  acts  for  any  parochial  or 
other  district  within  the  jurisdiction  of  that  act,  are  em* 
powered  to  make  rates  for  the  expenses  of  paving  or  keep- 
ing  in  repair  the  pavemento  of  any  stieeta  or  pubUc  places 
within  such  parochial  or  other  districts,  either  separately  or 
j(Hntly  with  other  purposes,  from  time  to  time  after  the 
making  and  passmg  of  the  said  act,  for  and  notwithstanding 
any  provisions  or  restrictions^  matters  or  things,  in  such 
local  act  or  acts  contained,  to  make  and  sign  all  and  every 
or  any  such  rates  or  assessments  as  shall  be  from  time  to 
time  necessary  or  expedient  for  paving  or  repairing  the 
pavements  of  the  streets  and  public  places  within  such 
parocUal  or  other  district,  pursuant  to  the  directions  of  the 
local  act  for  such  district,  or  of  the  said  act  of  the  57  Geo.  3, 
and  for  the  payment  of  all  debts  and  charges  theretofore  in- 
curred in  and  about  the  execution  of  such  local  act,  and  of 
the  said  act,  or  either  of  them,  as  to  the  paving  and  repair- 
ing  the  pavements  of  and  in  such  district,  and  for  the  pay- 
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1847.  ment  of  interest,  &c. ;  and  that  such  rates  may  be  either 
Baodblkt  substituted  for  the  rates  directed  by  such  local  act,  or  may 
be  additional  thereto,  as  the  persons  making  the  said  rates 
from  time  to  time  at  the  making  thereof  may  determine  and 
direct ;  and  all  such  rates,  made  and  signed  after  the  pasong 
of  the  sidd  act,  (of  the  57  Geo.  3),  for  paying  or  repairing 
the  pavements  of  the  said  streets  or  public  places  in  any 
parochial  or  other  district,  by  virtue  of  any  local  act,  or  of 
the  said  act,  and  either  separately  or  jointly  with  or  towards 
any  other  object  or  purpose,  by  virtue  of  any  local  act  or 
acts  of  Parliament,  or  of  the  said  act,  shall  be  laid  upon  all 
persons  who  shall  inhabit,  hold,  occupy,  be  in  possession  of, 
or  enjoy  any  messuages,  tenements,  lands,  grounds,  coach- 
houses, stables,  cellars,  vaults,  houses,  shops,  warehouses,  or 
other  buildings  or  hereditaments,  situate  or  being  within 
any  of  the  streets  or  places  within  the  said  parochial  or 
other  district,  and  should  be  just  and  equal  ground  rates. 
It  is,  by  section  76,  further  enacted,  that  the  commissioners, 
&c.,  may  order  and  direct  all  and  every  the  houses  and 
other  tenements,  &c.,  within  the  streets  and  other  public 
places  within  their  respective  districts  to  be  numbered  with 
figures,  placed  or  painted  upon  or  over  the  doors  thereof,  or 
such  other  part  of  the  said  houses,  &c.,  as  they  should  think 
proper.  By  the  120th  section,  it  is  further  enacted,  that 
the  said  commissioners  may  sue  and  be  sued  in  the  name  of 
their  clerk  for  the  time  being,  and  that  all  actions  to  be 
brought  for  the  recovery  of  any  rate  may  be  brought  in  the 
name  of  such  derk,  by  action  of  debt,  in  any  of  his  Majesty's 
courts  of  record  at  Westminster. 

That  part  of  High-street  which  is  mentioned  in  the  first 
of  the  said  acts  is,  and  at  the  time  of  the  passing  of  the 
second  of  the  said  acts  was,  situate  and  included  within  the 
weekly  bills  of  mortality,  and  then  was  and  still  is  paved, 
and  then  was  and  is  under  the  jurisdiction  of  the  commis- 
sioners for  the  said  district  as  aforesaid,  and  is  not  exempted 
from  or  out  of  the  operation  of  the  last-mentioned  act. 
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After  the  passing  of  the  first  of  such  acts^  the  commissioners         1847. 
therein  named  and  appointed  new-paved,  repaired,  raised,     baooblst 
simk,  and  altered  the  said  parts  of  Highnstreet  as  by  the      g,„^*„,i, 
same  act  they  were  empowered,  and  they  and  the  commis- 
sioners for  the  time  being  for  putting  that  act  in  execution 
have  thence  continually  hitherto  from  time  to  time  re- 
paved,  repaired,  raised,  sunk,  and  amended  the  same,  and 
have  removed,  taken,  carried  away,  and  deposited,  as  in 
the  said  act  mentioned,  and  still  do  repave,  repair,  and 
amend,  and  remove,  take,  carry  away,  and  deposit  all  carts, 
&a,  making  or  occasioning  annoyance,  nuisance,  or  obstruc- 
tion in  the  said  street,  as  by  that  act  they  are  empowered 
to  do. 

To  the  north  of  that  part  of  the  sidd  High-street  which 
lies  in  the  county  of  Middlesex,  and  communicating  with 
the  said  street  by  means  of  the  covered  gateway  hereinafter 
mentioned,  there  was,  long  before  the  making  of  the  rate 
hereinafter  mentioned,  and  continually  thence  hitherto  hath 
been  and  now  is,  a  large  yard,  called  the  ^^  Kent  and  Essex 
Yard,"  around  and  within  and  opening  into  which,  long 
before  the  making  of  the  said  rate,  there  had  been  erected, 
and  at  the  time  of  the  making  of  the  said  rate  there  were 
and  still  are  standing,  several  dwelling-houses,  warehouses, 
stables,  sheds,  a  booking-office,  and  otiier  buildings.  The 
said  yard,  (with  the  exception  of  the  width  of  the  gateway, 
which  is  about  ten  feet  two  inches),  and  all  the  said  dwell- 
ing-houses, warehouses,  stables,  sheds,  booking-office,  and 
other  buildings  round  the  same,  lie  and  are  situate  at  the 
back  of  several  houses  and  premises  which  front  the  said 
High-street ;  these  houses  are  entirely  unconnected  in  every 
way  with  the  said  yard,  dwelling-houses,  &c,  standing 
round  it  and  every  of  them ;  and  all  the  said  houses  which 
front  the  High-street  are  duly  rated  in  and  by  the  said 
rate.  The  defendant,  for  upwards  of  twelve  months  before 
and  at  the  time  of  the  making  of  that  rate,  and  thence  con- 
tinually hitherto,  inhabited,  held,  occupied,  possessed,  and 
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1847.  enjoyed  certain  of  the  said  houses,  warehouses,  stables,  and 
Badoblbt  ^o^>  ^^^  the  booking-office  within  the  said  yard,  being  the 
Q   ^*  houses,  warehouses,  stables,  lofts,  and  booking-office  in  the 

said  rate  and  hereinafter  particularly  mentioned  and  set 
forth,  and  certain  other  persons,  whose  names  it  is  unneces- 
sary to  specify,  inhabited,  held,  occupied,  possessed,  and 
enjoyed  other  of  the  said  houses,  warehouses,  and  buildings 
around  and  within  the  said  yard. 

The  entrance  into  the  Kent  and  Elssex  Yard  is  through 
carriage-gates,  and  along  a  covered  gateway  of  the  length 
of  twenty-two  feet  or  thereabouts.  The  said  gates  open 
internally  into  such  yard,  and  the  gate-posts  thereof  abut 
upon  the  foot  pavement  of  High-street  The  gates  are 
left  open  in  the  day-time,  but  are  usually  closed  at  night 
by  the  defendant  or  his  servants,  the  defendant  keeping  the 
key  thereof. 

The  gateway  into  the  yard  is  entirely  covered  over  by  a 
portion  of  the  house  No.  115,  in  High-street  aforesaid, 
which  house  stands  in  the  straight  and  direct  line  of,  and 
abuts  and  ftonta  upon,  that  street  to  the  west  of,  and  over 
the  said  gates  and  gateway,  and  is  duly  rated  in  and  by  the 
said  rate,  and  the  house  adjoining  to  Nob  115,  on  the  east  of 
the  said  gates  and  gateway,  is  numbered  No.  114  in  the 
High-street,  and  such  last-mentioned  house  also  stands  in 
the  straight  and  direct  line  of,  and  abuts  and  fronts  upon,  the 
High-street,  and  is  also  duly  rated  in  and  by  the  said  rate. 
The  said  gates  and  gateway  are  not  distinguished  by  any 
number  at  all. 

[From  a  plan  which  formed  part  of  the  case,  it  appeared 
that  the  biidldings  on  the  one  side  of  the  yard  abutted  on 
Commercial-street,  and  those  on  the  other  side  abutted  on 
Castle-street.] 

That  part  of  the  footpath  of  the  said  street  which  is  op- 
podte  to  and  between  the  said  gates,  and  the  general  car- 
riage-way of  the  said  High-sfareet,  is  not  hud  down  with 
flag-stones  but  with  ordinary  carriage-way  pavement,  as  is 
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usual  in  similar  cases  in  the  metropolis  where  a  party  is  en-  1847. 
titled  to  an  entrance  across  the  footway ;  and  the  carts  and  badoklbt 
other  carriages  and  the  horses  and  cattle  of  the  defendant, 
in  passbg  through  the  said  gateway,  to  or  from  the  said 
yard,  houses,  &c.,  have  at  all  times,  during  his  occupation 
and  possession  as  aforesaid,  necessarily  traversed  and  passed 
over,  and  do  necessarily  traverse  and  pass  over,  a  large  por- 
tion of  the  said  street  so  paved  and  repaired  by  such  com- 
missioners, and  the  pavement  thereof. 

No  part  of  the  s^d  yard  has  ever  been  paved,  repaired, 
raised,  sunk,  or  altered  by  the  said  commissioners,  nor  have 
ihey  within  the  said  yard  at  any  time  exercised  any  of  the 
powers  conferred  upon  them  by  the  said  acts  or  either  of 
them,  and  none  of  the  said  houses  or  other  buildings  round 
the  said  yard  ever  fronted  or  were  difierentiy  placed  with 
respect  to  or  more  open  to  the  High-steeet  than  they  are 
now. 

[The  case  then  stated  the  making  of  a  rate  on  the  22nd 
November,  1844,  of  one  shilling  in  the  pound  of  the  yearly 
rent  or  yearly  value  of  such  houses,  shops,  warehouses,  cel- 
lars, vaults,  or  other  tenements  respectively,  (so  far  as  the 
same  can  be  known),  except  only  such  houses,  &c.,  as  are 
situate  on  the  south  side  of  the  said  High-street,  &c.] 

The  other  occupiers  of  the  houses,  warehouses,  and 
buildings  in  the  said  yard  as  above  mentioned  were  and  are 
also  rated  in  the  said  rate  in  respect  of  such  last-mentioned 
houses,  &C. 

The  sum  of  10/.  14^.,  being  the  sum  total  and  aggregate 
of  the  several  sums  at  and  in  which  the  defendant  is  rated 
in  and  by  the  said  rate  as  aforesaid,  was,  and  the  several 
sums  of  which  the  said  sum  of  IM.  I4s.  is  such  aggregate, 
were  duly  demanded  of  him  bdbre  the  commencement  of 
this  actioD,  but  he,  upon  such  demand,  refused  and  continu- 
ally hitiierto  hath  refused  to  pay  the  same,  and  each  of  such 
Bcveral  mima,  and  every  part  thereof.  And  it  is  agreed, 
that  all  steps,  matters,  and  things  necessary  to  be  taken  and 


326  EXCHEQUER  REPORTS. 

1847.        done  bj  the  commissioners,  the  plaintiff,  and  all  other  par- 

Baodblvt     ^^^^'  ^^  entitle  the  plaintiff,  as  such  derk,  to  maintain  this 

^   V-  action,  (if  the  defendant  is  liable  to  be  rated  in  respect  of  the 

GlKGBLL.  , 

premises  so  occupied  by  him  as  aforesaid,  and  comprised  in 
the  said  rate,  and  therein  rated  at  the  aggregate  sum  of 
lOL  148.  as  aforesaid,  or  any  part  thereof),  were  by  them 
and  him  taken  and  done  previously  to  the  commencement 
of  the  action. 

Copies  of  the  said  acts  and  of  the  pleadings  in  this  action 
accompany  this  case,  and  are  to  be  deemed  and  taken  to  be 
part  thereof  for  all  purposes. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  aforesaid  acts,  or  either  of  them,  the  defendant  is 
liable  to  be  rated  for  or  in  respect  of  the  premises  occupied 
by  him  as  aforesaid,  and  mentioned  in  the  said  rate,  or  any 
part  thereof,  and  in  respect  of  which  he  was  rated  or  as- 
sessed in  the  said  rate  as  aforesaid.  If  the  Court  should  be 
of  opinion  that  the  defendant  is  not  liable  under  the  said 
acts,  or  either  of  them,  to  be  so  rated,  then  judgment  of 
nolle  prosequi  is  to  be  entered ;  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  the  plea  of  the  defendant  is  to 
be  withdrawn,  and  judgment  is  to  be  entered  for  the  plain- 
tiff for  the  sum  of  10/.  14«.,  or  for  such  other  and  less  sum 
as  the  Court  should  fix  and  direct,  in  the  event  of  the  Court 
being  of  opinion  that  he  is  liable  to  be  rated  for  and  in 
respect  of  some  portion  only  of  such  premises. 

Sir  jF.  Thesiger  {Manisty  with  him),  for  the  plaintiff. — 
It  is  conceded  that  the  commissioners  have  no  power  to 
enter  and  pave  this  yard,  but  they  may  nevertheless  assess 
a  rate  in  respect  of  the  premises.  The  1 1  Qea  3,  c.  15,  is 
intituled  "  An  Act  for  the  better  Paving  that  part  of  the 
High-street,  in  the  Parish  of  Saint  Mary  Matfellow,  other- 
wise Whitechapel,  which  lies  in  the  County  of  Middlesex, 
and  for  removing  Obstructions  and  Annoyances  therein." 
The  first  section,  after  reciting  that  that  part  of  the  High- 
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street  which  lies  in  the  county  of  Middlesex  is  eztremelj        1847* 
ill  paved,  <&c.,  appoints  certain  persons  commissioners  for     baddslst 
accomplishing  the  object  of  the  act,  namely,  the  paving  and  ^• 

repair  of  that  part  of  the  High-street  which  is  within  the 
county  of  Middlesex.  But  though  the  commissioners  have 
no  power  to  pave  or  repair  any  portion  of  the  street  which 
does  not  lie  within  the  county  of  Middlesex,  they  may,  by 
the  34th  section,  rate  every  inhabitant  ^^  wUhin  the  street^ 
The  question  then  is,  what  is  the  meaning  of  the  term 
*' within  the  street?"  It  can  make  no  difference  that  a 
house  is  built  back  from  the  main  line  of  buildings,  either 
with  vacant  ground  or  a  garden  in  front;  if  the  communi- 
cation be  direct  with  the  street,  the  house  is  ^^  within  the 
street."  [ito(^,  B. — It  is  necessary  to  divei^e  a  littie 
from  the  strict  meaning  of  the  term.  No  person  lives  in 
a  street,  but  in  a  house  which  abuts  on  a  street.]  The 
former  part  of  the  34th  section  uses  the  words  ''house, 
shop,  warehouse,  cellar,  vault,  or  other  tenement;"  the 
latter  part  of  the  section  mentions  in  addition  ''heredita- 
ments ;"  but  it  may  possibly  be  said  that  the  latter  word 
must  be  construed  as  ejusdem  generis  with  the  former  words, 
and  that  the  act  does  not  apply  to  ground.  The  rate, 
however,  is  made  under  both  acts,  and  the  24th  section  of 
the  57  Geo.  3,  c  xxix,  empowers  the  commissioners  to  assess 
a  rate  in  respect  of  "land"  or  "ground  "  situate  or  being 
within  any  of  the  streets  or  places  within  the  said  paro- 
chial or  other  district.  The  30th  section  points  out  the 
mode  in  which  places  for  religious  worship  and  public 
buildings  are  to  be  rated,  and  such  buildings  usually  stand 
back  from  the  ordinary  range  of  buildings  in  the  street. 
[^Rolfey  B. — ^Many  houses  in  London  are  built  in  that  way; 
for  instance,  Devonshire  House,  and  Burlington  House: 
but  there  can  be  no  question,  that  for  the  purpose  of  rates 
they  are  in  Piccadilly.]  J£  this  yard  had  not  been  built 
upon,  the  commissioners  might  have  rated  it  under  the  24th 
section  of  the  57  Greo.  3,  c  xxix,  as  "  land  or  ground  situate 
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1847.         and  being  within  the  street ;"  and  it  can  make  no  difference 

Baddklst     ^^  ^^  principle  of  assessm^it  that  the  land  has  been  built 

^   ^-  on.     The  words  "  land  or  ground  within  the  street,"  in 

GiNOSLL.  , 

that  act,  mean  land  or  ground  which  communicates  with 
the  street  [^Rolfef  B. — There  is  a  case  of  Newton  y.  Lu" 
cas{a)f  where  a  testatrix  devised  all  her  messuages  in 
Denmark-courL  She  had  five  houses,  situate  in  that  court» 
and  another  which  fronted  towards  and  was  numbered 
No.  383  in  the  Strand,  and  formed  one  side  of  a  covered 
passage  leading  to  the  place  where  the  five  were  situate, 
and  which  had  attached  to  it  an  out-building  abutting  on 
ground  in  Denmark-court  The  Lord  Chancellor  (reversing 
the  decision  of  the  yice-Chancellor)  decided  that  Uie  house 
fronting  towards  the  Strand  passed  imder  the  will  with  the 
other  five.]  The  reason  of  the  assessment  is,  that  the  pro- 
perty derives  benefit  &om  the  paving.  The  case  of  Paxd  v. 
Jones {b)  is  relied  on  by  the  defendant;  but  that  case  only 
decided  that  Ely-place  was  a  private  place,  and  not  within 
the  jurisdiction  of  certain  conunissioners  for  the  purpose  oS 
paving,  under  a  local  act  [PoUochy  C.  B. — It  would  be 
difficult  to  say  that  houses  in  Child's-place  are  houses  in 
Fleet-street.  The  case  of  Serjeant's  Inn  is  peculiar,  be- 
cause there  there  is  a  carriage-way  into  Fleet-street,  and  a 
foot-way  into  the  Temple.] 

Butt  {Hawkins  with  him),  for  the  defendant. — The  facts  of 
the  case  shew  that  the  houses  rated  are  not  connected  with 
or  within  High-street  On  one  side  they  are  in  Commer- 
cial-street ;  another  part  abuts  on  Castle-street  If  mmilar 
acts  were  to  pass  embracing  those  streets,  these  houses 
would  be  liable  to  be  rated  under  them.  [Alderson^  B. — 
In  the  case  of  Doe  d.  Humphreys  v.  Roberts  (c),  a  testator 
devised  all  his  messuage  or  dwelling-house,  with  the  ap- 


(a)  1  M.  &  C.  391 ;  6  Sim.  54.  {h)  1  Q.  B.  833. 

(c)  6  B.  &  Aid.  407. 
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purtenaacesy  in  High-Btreet,  in  the  town  of  H.,  and  all  and        1847. 
every  his  baiTdings  and  hereditaments  in  the  same  street.     bamIblbt 
He  had  only  one  house  in  Hiizh^street ;  but  behind  that  ^• 

GlNftBLL. 

house  he  had  two  cottages,  fronting  a  lane,  called  Bake- 
house-lane. There  was  no  thoroughfare  through  that  lane, 
the  only  oxtmnce  into  it  being  fiom  the  High-8t«et.  In 
that  case  it  was  held  that  the  two  cottages  passed  under 
the  will,  and  Holroyd,  J.,  said,  '^If  there  had  been  an 
opening  from  the  High-street  to  these  two  cottages  alone, 
they  would  clearly  be  in  the  street;  and  I  can  see  no  dif- 
ference from  the  circumstance  of  there  being  other  houses 
in  the  court."]  K  the  sole  access  is  the  criterion,  then  the 
making  of  an  entrance  into  this  yard  from  Commercial- 
street,  in  lieu  of  the  present  entrance,  would  take  the  yard 
out  of  High-street  The  occupiers  of  the  houses  within 
this  yard  derive  no  benefit  from  the  labours  of  the  com- 
missioners. All  their  powers  are  confined  to  '^  the  street^ 
The  10th  section  of  the  11  Geo.  3,  c  15,  enables  them  to 
direct  ^'  the  Bsid  street "  to  be  new  paved.  The  12th  sec- 
tion empowers  them,  whilst  a  new  pavement  is  being  made, 
to  direct  in  what  places  '^in  the  said  street"  carts  and 
wagons  loaded  with  hay  and  straw  shall  stand.  By  the 
30th  section  they  may  order  houses  ^'within  the  said 
street "  to  be  numbered ;  and  by  the  31st  section  they  may 
remove  sign-boards  or  other  things  occasioning  any  ob- 
struction or  annoyance  ''in  the  said  street."  None  of  those 
powers  can  be  exercised  within  this  yard.  [PoUock,  C.  B. 
— ^ProbaUy  you  cannot  give  to  the  word  "within"  any 
m^fi"y"g  which  is  commensurate  with  its  use  on  all  occar 
sions  in  this  act]  This  yard  is  not  vacant  ''ground" 
within  the  meaning  of  the  57  Geo.  3,  c.  xxix,  s.  24,  but  it 
is  a  private  yard  behind  the  street.  The  case  is  governed 
by  Paul  V.  Janes  {a)^  where  it  was  held  that  Ely-pla€e> 
which  had  but  one  entrance,  was  not  part  of  the  public 

(tf)  1  Q.  B.  8d8. 
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1847.        street     The  object  of  the  legislature  was  to  confer  certain 

Badoblst     ^^^cfits  on  the  occupiers  of  houses  in  High*street^  and 

V*  they  alone  ous[ht  to  be  rated.     The  commissioners  do  not 

GiNOBLL. 

pave  or  cleanse  this  yard,  and  therefore  the  occupiers  are 
not  benefited  within  the  meaning  of  the  act  Since  the 
commissioners  have  no  jurisdiction  over  this  yard  for  benefit, 
they  can  have  none  for  charge.  Those  acts  which  impose 
a  burthen  must  be  construed  strictly.  In  Daoey  t.  JVame  (a) 
it  was  held,  that  a  surveyor  appointed  under  the  57  Greo.  3, 
c  xxix,  had  no  right  under  the  75th  section  of  that  act  to 
remove  a  ladder  placed  against  a  house  for  the  purpose  of 
whitewashing  it,  as  the  section  applied  only  to  the  erection 
of  hoards  or  scaffolds,  or  to  the  placing  of  posts,  bars,  rails, 
or  boards,  by  which  an  inclosure  is  made.  A  surveyor 
could  not,  under  that  section,  license  any  person  to  erect  a 
hoard  in  this  yard. 

Sir  F.  Thesiger^  in  reply. — Benefit  or  no  benefit  is  not  a 
fair  test  of  liability.  It  is  evident,  however,  that  the  de- 
fendant must  be  benefited  in  some  degree.  Paul  v.  Jones 
has  no  bearing  on  this  case.  There  the  question  was  not 
as  to  the  liability  to  a  rate,  but  whether  the  word  ^*  place," 
in  the  5  &  6  Will.  4,  c  xviii,  meant  a  '*  public  place." 
The  Court  decided  that  Ely-place,  being  private,  was' not 
a  ^' place"  which  the  commissioners  could  pave  under  that 
act  They  might,  notwithstanding,  have  power  to  assess 
a  rate  on  that  '^  place.*'  Here  it  is  not  contended  that  the 
commissioners  have  any  right  to  enter  the  yard  to  pave 
it,  but  that  they  have  power  to  rate  it  as  a  place  '*  within 
the  street."  Those  words  cannot  be  construed  according 
to  their  strict  literal  meaning ;  it  must  therefore  be  ascer^ 
tained,  from  the  facts  of  each  particular  case,  whether,  ac- 
cording to  the  obvious  intention  of  the  legislature,  the 
house  rated  is  ''  within  the  street."    The  case  of  Davey  v. 

(a)  14  M.  &  W.  190. 
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Wame  is  wholly  inapplicable.     It  is  argued  that  the  de-         1847. 
fendant  might  be  subject  to  a  rate  for  two  different  streets ;     baddm.it 
but  here  he  is  contending  against  a  liability  to  be  rated  at  v* 

all.  If,  as  suggested,  the  defendant  were  to  make  an 
opening  from  the  yard  into  Castle-street,  or  Commercial- 
street,  he  would  suffer  no  inoonvenience,  as  the  28th  section 
of  the  57  Geo.  3,  c  xxix,  provides  for  the  rating  of  pro- 
perty in  different  districts. 

Pollock,  C.  B. — I  am  of  opinion  that  the  defendant  is 
liable  to  this  rate.  The  point  is  exceedingly  short,  but  not, 
howeyer,  as  clear.  The  case  turns  entirely  upon  whether 
the  property  in  question  is  ''  within  the  High-street"  within 
the  meaning  of  these  acts  of  Parliament.  These  acts  might 
haye  been  more  clear  if  the  l^islature  had  used  the  words 
''communicating  therewith,  or  abutting  thereon;"  but  I 
think  the  meaning  is  ascertuned  by  viewing  the  question 
in  this  light: — ^was  it  the  intention  of  the  framers  of  this 
^act,  that  a  person  like  the  defendant  should  wholly  escape 
this  rate?  He  clearly  derives  wme  benefit  from  the  act 
of  Parliament ;  as  one  of  the  public  in  the  inmiediate  neigh- 
bourhood he  shares  in  the  public  advantage.  It  could 
never  have  been  intended  to  institute  an  inquiry  as  to  the 
amount  of  benefit  which  a  particular  individual  might  de- 
rive from  the  labours  of  the  conmiissioners ;  if  it  appeared 
in  general  that  some  benefit  accrued  to  him,  the  object  of 
the  l^islature  was  to  throw  upon  him  a  share  of  the  bur- 
then. The  quantum  of  benefit  can  have  nothing  to  do 
with  the  liability  to  the  rate ;  for  one  person  may  occupy 
his  premises  but  six  months  in  the  year,  another  for  a  less 
period.  It  is  certainly  difficult  to  give  to  the  word  ''  within" 
a  meaning  which  would  be  applicable  to  every  clause  in 
which  that  word  occurs.  For  instance,  the  commissioners 
may  have  no  power  to  enter  this  yard,  and  cause  the  houses 
to  be  numbered  with  figures.  It  may  then  be  said  that 
houses  *'  within  the  street"  may  be  numbered ;  and  if  these 
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1847.        houses  cannot  be  numbered,  they  are  not   "within  the 
Badoblst     street "  for  that  purpose ;  and  if  so,  not  for  the  purpose  of 
9.  beincr  rated.     I  think,  however,  that  for  the  purpose  of 

being  rated  these  premises  are  "  within  the  street,"  for  it 
is  a  property  which  has  a  frontage  on  the  street.  Kit 
were  a  large  establishment  like  an  hotel,  for  which  a  nar- 
row entrance  from  the  street  would  be  sufficient,  it  would 
be  clearly  liable  to  the  rate.  Aflber  certain  doubt  as  to  one 
construction  or  the  other,  I  have  come  to  the  conclusion 
that  the  act  of  Parliament  intended  to  make  this  property 
liable,  because  it  is  "  within  the  street "  in  a  fair  and  rea- 
sonable sense.  It  is  said  that  the  act  imposes  a  tax  on  the 
subject,  and  therefore  if  there  be  a  doubt  the  subject  ought 
not  to  be  called  upon  to  pay.  I  question,  however,  whether 
the  rule  which  is  applicable  to  a  public  general  tax  applies 
to  a  rate  upon  an  inhabitant  of  a  particular  district.  If 
you  call  upon  the  subject  to  pay  a  tax,  you  must  shew  a 
clear  public  liability,  and  if  there  is  any  doubt,  it  is  the 
duty  of  this  Court  not  to  impose  it.  I  am  not  sure  that  is* 
the  correct  rule  with  reference  to  a  case  like  the  present, 
where  the  legislature  intended  to  confer  certain  benefits 
on  the  inhabitants  of  a  particular  district,  and  by  reason  of 
such  benefits  to  distribute  the  burthens  among  them.  For 
every  popular  purpose  these  premises  are  *' within  die 
street."  A  yard  is  not  a  substantive  and  well-known  place, 
like  Warwick-square.  If  this  were  one  tenement,  with  a 
frontage  to  the  street,  and  an  open  space  before  it,  it  would 
be  clearly  rateable ;  it  is  not  the  less  so  because  it  is  di- 
vided. The  meaning  of  the  act  is,  that  the  person  whose 
premises  directly  communicate  with  the  street  shall  be  liable 
to  pay. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  quite  clear 
that  the  words  *^  within  the  street"  cannot  be  understood 
in  their  strict  literal  sense,  because  no  house  is  strictly 
speaking  in  a  street,  but  abutting  upon  it     I  think  that, 
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for  the  purpose  of  this  rate,  a  house  is  to  be  considered         1847. 
"  within  the  street "  when  it  fronts  on  the  street,  and  its     baddblb* 
sole  conuniinication  is  with  the  street     If  we  adopt  that       ^   ^- 

\  GiNOBLXta 

as  the  proper  interpretation  of  the  words  '^within  the 
streety"  there  can  be  no  question  in  the  case.  This  pro- 
perty must  be  "  within  the  street,"  because  it  has  a  front- 
age on  the  street; — ^for  we  must  assume  that  not  only  the 
yard,  but  also  the  gateway,  is  the  property  either  of  the 
defendant  or  the  proprietors  of  the  houses.  If  this  yard 
had  not  been  biidlt  on,  it  would  have  answered  the  descrip- 
tion of  property  having  a  frontage  on  the  street,  and  would 
have  been  liable  to  the  rate  as  *^land"  or  *' ground."  It 
cannot  be  exempt,  because  the  owner  has  erected  different 
houses  and  buildings  around  it.  If  we  test  it  by  the  other 
criterion  the  statute  applies,  because  it  is  a  property  having 
its  sole  communication  with  the  street.  The  rate  is  im- 
posed in  respect  of  some  benefit  derived  from  the  pavement 
of  the  street  and  the  removal  of  obstructions,  whereby  it  is 
better  adapted  to  receive  carts  and  carriages.  Then  it  is 
dear,  the  rate  is  not  to  be  r^ulated  by  the  quantum  of 
benefit  derived.  Cases  may  be  put  in  which  there  might 
be  extreme  difficulty  in  saying  that  the  premises  are  ^^  within 
the  street."  Warwick-square  is  one.  Possibly  the  answer 
is,  that  Warwick-square  is  a  place  so  well  known  to  the 
public  at  large,  that  if  the  legislature  gave  power  to 
commissioners  to  rate  Warwick-street,  it  is  reasonable  to 
sappoBe  that  they  could  not  have  meant  to  include  Warwick- 
square,  unless  they  mentioned  it.  My  judgment  in  the 
present  case  is  founded  on  this, — that  if  these  premises  had 
been  in  one  occupation,  as  one  house,  or  one  yard,  they 
would  have  had  a  frontage  on  the  street,  and  so  have  been 
"  within  the  street ;"  or,  at  all  events,  they  come  within  the 
second  branch  of  the  definition,  as  premises  having  their 
sole  communication  with  the  street. 

At.dkimon,  B. — I  am  of  the  same  opinion.     It  is  clear 
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1847.        that  no  house  is,  strictly  speakingy  '*  within  the  street;"  we 
Baddblby     ™^^t  therefore  consider  the  intention  of  the  legislature 
V-  in  using  those  words.     The  intention  was  to  impose  a  rate 

on  all  persons  whose  access  to  their  houses  was  improved 
by  the  paying  and  repairing  of  the  street.  Therefore  the 
words  ''every  inhabitant  within  the  street"  mean  every 
person  whose  sole  access  to  his  premises  is  from  the  street. 
If  the  whole  of  these  premises  had  been  one  house,  the  case 
would  have  been  perfectly  dear.  Suppose  a  house  in  a 
street  built  upon  an  embankment,  with  an  entrance  by  a 
tunnel  underneath,  could  any  one  contend  that  the  house 
was  not  in  the  street,  because  of  the  embankment  and 
tunnel?  This  yard  communicates  by  a  tunnel  with  the 
street;  then  it  is  ''within  the  street."  What  fell  from 
Holroyd^  J.,  in  the  case  of  Doe  v.  Roberts^  shews  the 
principle  upon  which  we  are  to  proceed;  namely,  that 
where  the  sole  access  is  from  the  street,  the  premises  are 
within  the  street. 

SoLFE,  B. — I  am  of  the  same  opinion.  According  to 
the  true  meaning  of  the  act,  "  houses  within  the  street"  are 
houses  to  which  there  is  no  access  except  from  the  street 
I  do  not  say  that  is  so  in  every  case :  but  if  a  house  is  only 
accessible  by  a  gateway  from  the  street,  it  is  primi  facie 
"  within  the  street."  Nobody  can  doubt  that  Burlington 
House  is  in  the  street  called  Piccadilly,  and  that  if  buildings 
were  erected  on  both  sides  of  the  gateway,  it  would  still  be 
in  Piccadilly.  The  same  may  be  said  of  Northumberland 
House,  in  the  Strand.  If  a  space  before  a  house  be  covered 
with  buildings,  the  house  remuns  in  the  street,  whether  it 
be  approached  by  an  access  greater  or  smaller.  The  prin- 
ciple will  apply  k  multo  fortiori  when  the  property  to  be 
rated  is  not  merely  houses,  but  also  tenements  "  within  the 
street"  This  yard  is  clearly  a  tenement  within  the  street, 
and  therefore  liable  to  the  rate. 

Judgment  for  the  pliuntiff. 
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Gbeen  and  Others^  Assignees  of  Osborne,  a  Bankrupt,  v.      ^^^  23. 

Laurie,  Ejit.,  and  Others. 

X  HIS  was  an  interpleader  issue,  in  which  the  plaintiffs  a  notice  given 
affirmed  that  the  proceeds  of  certain  goods,  seized  by  the  tbafhe  hu  filed 
Sheriff  of  Middlesex  under  a  writ  of  fi.  fa.  at  the  suit  of  |;>f;^^''  "^ 
the  defendants  against  one  W.  H.  Osborne,  and  sold  after  ponuant  to 

.  .  5  &  6  Vict. 

the  issuing  of  a  fiat  agfunst  Osborne,  were  not  liable  and  c.  122,  s.  22, 
subject  to  be  paid  over  by  the  sheriff  to  the  defendants.  bankrnpS^  "* 
The  defendants  affirmed  that  the  said  proceeds  of  the  said  j"***"  wiAin 

^  two  months 

goods  were  liable  and  subject  to  be  paid  over  by  the  said  from  the  filing 

1.  -MTx     aL     J  /•     J      X  of  sttchdeclara- 

Bherm  to  the  aeienoants.  tion,  is  a  raffi- 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sil^  ^S^^TeS^- 

tings  after  last  EBlary  Term,  it  appeared  that  the  plaintiffs  ^^j?"^fj?®' 

were  the  assignees  of  one  W.  H.  Osborne,  a  bankrupt,  and  of  2  &  3  Vict. 

that  the  defendants  were  the  trustees  of  the  Union  Bank  of  ^  ^e  ia  not 

London.     In  1844,  the  bankrupt  opened  an  account  with  *^^^J/^f*** 

the  bank;  and  in  April  1846,  the  defendants  having  com-  goods  levied 

,  after  the  notioe* 

menoed  an  action  against  Osborne  upon  a  bill  of  exchange  but  before  the 
of  which  he  was  the  drawer,  he  consented  to  a  judge's  ' 
order  that  judgment  should  be  signed  and  execution  issued 
on  the  1st  of  July,  unless  payment  should  be  made  before 
that  day.  On  the  first  of  July,  Osborne  signed  a  de- 
claration of  insolvency  properly  attested,  and  a  petition  to 
the  Lord  Chancellor  for  a  fiat  in  bankruptcy ;  and  on  the 
same  day  the  declaration  of  insolvency  was  filed  in  the  office 
of  the  secretary  of  bankrupts,  and  a  docket  struck.  The 
next  day  a  notice  in  writing  of  the  filing  of  the  declara- 
tion of  insolvency  was  served  on  the  manager  of  the  bank, 
the  attorney,  and  the  sheriff.  On  the  same  day,  after  the 
notice  had  been  given,  judgment  was  signed,  and  execution 
issued,  under  which  the  seizure  of  the  goods  in  question  was 
made.   The  fiat  issued  on  the  following  day.    It  was  there- 

VOL.  I.  Z  EXCH. 
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upon  contended,  upon  the  authority  of  Conway  v.  Hall{a\ 
that  the  defendants  were  entitled  to  the  verdict.  The  Lord 
Chief  Baron,  upon  the  authority  of  that  case,  directed  a 
verdict  to  be  entered  for  the  defendants,  but  reserved  leave 
to  the  plaintiffs  to  move  to  enter  a  verdict  for  them. 
Martin  having  obtained  a  rule  nisi  accordingly, 

Gwmey  now  shewed  cause. — ^The  question  is,  whether 
the  execution  creditors  had  notice  of  a  prior  act  of  bank- 
ruptcy committed  by  the  bankrupt,  at  the  time  the  execu- 
tion was  levied.  If  it  should  be  held  that  the  notice  which 
tiiey  had  was  a  good  notice,  the  levy  is  invalid.  It  is, 
however,  submitted  that  the  defendants  had  no  notice  of 
any  prior  act  of  bankruptcy.  The  statute  2  &  3  Vict, 
c  29,  s.  1,  enacts,  that  "all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of 
such  bankrupt,  bon&  fide  executed,  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid, 
notwithstanding  any  act  of  bankruptcy  by  such  bankrupt 
conmutted;"  with  this  proviso,  "provided  the  person  or  per^ 
sons,  at  whose  suit  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not,  at  the  time  of  exe- 
cuting or  levying  such  execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  committed.**  The  6  Geo.  4, 
c.  16,  s.  6,  required  an  advertisement  to  be  inserted  in  the 
London  Gazette  of  the  declaration  of  insolvency  which 
had  been  filed,  in  order  to  constitute  an  act  of  bank- 
ruptcy. By  the  5  &  6  Vict.  c.  122,  s.  22,  it  is  enacted, 
that  '*  if  any  trader  shall  file,  in  the  office  of  die  Lord 
Chancellor's  secretary  of  bankrupts,  a  declaration  in  writ- 
ing, (in  the  form  of  schedule  (D.)  hereunto  annexed),  signed 
by  such  trader,  and  attested  by  an  attorney  or  solicitor, 
that  he  is  unable  to  meet  his  engagements,  every  such 
trader  shall  be  deemed  thereby  to  have  committed  an  act 

(a)  1  C.  B.  643. 
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of  bankniptcy  at  the  time  of  filing  such  declaration,  pro-  1847. 
vided  a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  months  from  the  filing  of  such  declaration." 
The  question  turns  upon  the  foregoing  section: — and  the 
defendants  contend  that,  upon  the  true  construction  of 
this  section,  there  is  no  complete  act  of  bankruptcy  until 
the  fiat  issues.  If  such  ooostruction  be  correct,  the  de* 
fiindants  had  no  sufficient  notice  of  any  act  of  bank- 
ruptcy, as  the  fiat  issued  subsequently  to  the  notice,  and 
diey  were,  therefore,  entitled  to  the  b^efit  of  the  stat.  2 
&  3  Vict  c  29.  If  no  fiat  had  issued,  there  would  not 
have  been  an  act  of  bankruptcy.  The  notice  should  be 
such  as  the  execution  creditor  may  act  upon  at  the  time 
it  is  given;  he  should  not  be  left  in  a  state  of  uncertainty 
and  doubt  till  the  fiat  has  issued.  In  Hochmg  v.  Acraman  (a) 
it  was  held,  that  notice  of  a  docket  having  been  struck 
was  not  a  notice  of  a  prior  act  of  bankruptcy  within  the 
meaning  of  tiie  2  A  3  Vict  c  29.  The  Court  there  held 
that  the  words  of  the  act  should  be  strictly  construed.  The 
opinions  of  the  judges  in  the  case  of  Conway  v.  HaU  (6)  may 
be  referred  to  as  in  the  defendants'  favour;  it  is,  however,  re- 
markable that  in  that  case  the  stat.  6  &  6  Vict.  c.  122  was 
not  adverted  to,  although  it  was  in  operation  at  the  time. 
Tmdalj  C*  J.|  with  reference  to  ihe  words  of  the  statute 
2  &  3  Vict  c.  29,  says,  '^The  meaning  of  these  words  ap- 
pears to  me  to  be^  that  the  party,  in  order  to  defeat  an 
ezectttion,  shall  have  notice  of  a  prior  act  of  bankruptcy 
complete  in  itself  at  the  time  the  notice  is  given  to  him*" 
And  the  reasoning  of  Clre$MweU,  J.,  is  to  the  same  effect ; 
he  says,  *'  I  do  not  think  an  execution  creditor  can  be  called 
upon  to  speculate  as  to  whether  or  not  all  the  necessary 
steps  will  be  taken  to  make  the  declaration  of  insolvency 
an  act  of  bankruptcy."  JErky  J.,  also  says,  **  It  is  import- 
ant that  the  creditor  should  have  such  information  as  will 

(a)  12  M.  &  W.  170.  (b)  1  C.  B.  64a 

z2 
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enable  him  to  determine  on  his  right  at  the  time,^^  The 
notice  of  the  act  of  bankruptcy^  like  a  notice  to  quit, 
should  be  complete  and  perfect,  and  such  a  one  as  can  be 
safely  acted  upon  at  the  time  it  is  given :  Doe  d.  Mann  v. 
Walters  {a)\  Doe  d.  Lyster  v.  GoJdwinQi),  The  case  of 
FoUett  V.  Hoppee{c)  may  be  mentioned;  it  was  decided 
yesterday  in  the  Court  of  Common  Pleas,  and  certainly  is 
in  the  plaintiff's  favour. 

MartiUf  ( Crompton  and  BramweU  with  him),  contri. — 
The  case  of  Fottett  v.  Hoppee  is  conclusive.  [He  was  then 
stopped  by  the  Court] 

Pollock,  C.  B. — This  rule  must  be  absolute.  At  the 
trial  I  decided  in  favour  of  the  defendants,  on  the  au- 
thority of  Conway  v.  HaU{dy  In  that  case,  however,  the 
statute  5  &  6  Vict  c.  1 22,  s.  22,  was  not  referred  to.  It 
appears  to  me  that  the  case  is  plain,  without  reference  to 
FoUett  V.  Hoppee* 

Parke,  B. — I  perfectly  agree.  It  is  dear  from  the  re- 
port of  Conway  v.  HaU^  that  the  attention  of  the  Court 
was  not  called  to  the  22nd  section  of  the  5  &  6  Vict.  c.  122. 
It  is  upon  that  section  that  the  question  turns.  That  sec- 
tion is  as  plain  as  words  can  make  it  It  enacts,  that  if  the 
trader  shall  file  a  declaration  of  insolvency  in  a  particular 
manner,  ''every  such  trader  shall  be  deemed  thereby  to 
have  committed  an  act  of  bankruptcy  at  the  time  of  JOxng 
such  declaration^  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  months  from  the  filing  such 
dedaration."  In  the  present  case  the  fiat  issued  within 
two  months  from  the  filing  of  the  declaration  of  insol- 
vency, consequently  there  was  an  act  of  bankruptcy  at 


(a)  10  B.  &  C.  626.  (c)  11  Jur.  974. 

{h)  2  Q.  B.  143.  {d)  1  a  B.  643. 
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the  time  of  the  filing  of  such  declaration.     The  defendants         1847. 
had  notice  of  the  act  of  bankruptcy  before  the  levy,  and 
are  therefore  deprived  of  the  benefit  of  2  &  3  Vict  c.  29» 
The  rule  must  therefore  be  absolute. 

Albebson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 


Case 


Barber  v.  Grace.  ^^^  23. 

for  the  infringement  of  a  patent.     The  defendant  The  specifica- 
pleaded  not  guilty,  and  several  other  pleas.     At  the  trial  fo^  « impTove- 
before  Pollock,   C.  B.,  at  the  sittings  at  Guildhall  after  p^^^?** 
Michaelmas  Term  last,  it  appeared  that  the  plidntiff  was  finuhing  ho- 

,  aitrjf  and  other 

the  assignee  of  a  patent  which  had  been  granted  to  one  W.  goods  manu- 
Bates.    The  title  of  the  patent  was  *'  Improvements  in  the  lamb's-wool? 
process  of  finishing  hosiery  and  other  goods  manufactured  &c.,"statedthe 
from  lamb's-wool,  Angola,  and  worsted  yams."    The  epeci-  consUt  in  sub- 
fication  thus  described  the  invention : — '^  I,  the  said  William  gieiy,  and  other 
Bates,  do  hereby  declare  that  the  nature  of  my  said  inven-  to'til"^^^ 
tion,  and  the  manner  in  which  the  same  is  to  be  performed,  proceas  of  a 

,        prtii  heated 

are  iidly  described  and  ascertained  in  and  by  the  following  by  steam,  &c., 
statement  thereof,  reference  being  had  to  the  drawings  *hereimfur^ 
hereunto  annexed,  and  to  the  fiirures  and  letters  marked  *»«»'«o«.«J: 

'  ^  °  ^  A  descnption 

thereon ;  that  is  to  say,  my  invention  consists  in  submitting  was  then  given, 
hosiery  and  similar  goods  made  of  elastic  stocking  fabric,  drawing  which 
and   known  by  the  names  of  lamb's-wool,  worsted,  and  J|^|[J^hich* 
Angola,  to  the  finishing  process  of  a  press  heated  by  steam,  f°°"}f*^^.* 
hot  water,  or  other  fluid,  in  the  manner  hereinafter  men-  steam,  up  to 

which  another 
box  similarly 
heated  was  to  be  pressed  by  means  of  hydraulic  pressure,  or  by  screws,  or  other  well  known 
means.  After  describing  the  method  of  pressing  the  goods  between  these  hot  boxes,  the  speci- 
fication concluded  by  confining  the  inventor's  claim  to  the  process  at  above  described: — 
Heidf  that  a  method  of  finishing  hosiery  goods,  by  passing  them  through  heated  roUer»f  was 
not  iDdadad  in  this  patent,  and  therefore  was  no  infringement  of  it. 
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1847*  tioned,  whereby  the  Burfiuse  is  laid  smooth,  and  the  colour 
brightened,  and  they  have  a  fiir  superior  finish  to  the  ironing 
or  other  process  to  which  such  goods  have  heretofore  been 
submitted"*  •  •(a). 

After  the  description  ^ven  of  the  machine,  the  spe- 
dfication  proceeds  thus : — '^  Any  number  of  steam  boxes 
may  be  attached  as  may  be  found  convenient  to  be  worked 
by  the  same  process.  The  machine  may  be  worked  either 
by  hydraulic  power,  or  by  a  screw.  Having  thus  described 
the  description  of  the  press  I  prefer  for  the  purpose  of  my 
invention,  I  would  remark,  that  it  will  be  evident,  that  in 
place  of  the  pressure  being  obtained  by  hydraulic  means, 
the  hot  boxes  may  be  pressed  together  with  the  goods  be- 
tween them,  by  a  screw  or  screws,  or  by  other  well-known 
means ;  and  in  place  of  steam,  hot  water,  or  other  fluid, 
may  be  caused  to  circulate  in  such  boxes ;  and  it  will  be 
desirable  further  to  remark,  that  I  use  steam  of  12  pounds 
pressure  to  the  square  inch.  I  will  now  proceed  to  describe 
the  process  of  applying  the  hot  boxes  to  the  purposes  of  my 
invention ;  and  I  will  explain  the  same  as  being  performed 
on  stockings ;  the  only  difference  in  applying  the  process  to 
other  goods,  made  of  a  like  description  of  fabric,  consists  of 
the  shape  or  form  put  into  the  goods.  Supposing  the  pro- 
cess is  to  be  performed  on  lamb's-wool  or  on  worsted  stock- 
ings, I  place  each  (inside  out,  and  in  a  dry  state)  on  a  1^ 
or  shape  of  wood,  or  other  suitable  material,  about  a  quarter 
of  an  inch  thick ;  a  number  of  stockings  thus  prepared  I 
place  between  the  hot  boxes  in  a  single  layer;  I  then  cause 
Uie  boxes  to  press  the  same  between  them  for  some  minutes 
— three  minutes  will  generally  be  found  sufficient.    If  An- 

(a)  Here  follows  a  description  ing  pressed  against  the  upper  one 

of  the  drawings,  which  represent  by  means  of  an  hydraulic  press ; 

an    iron    steaoi-box,  supported  the  two  boxes  are  connected  with 

upon   iron    columns.     Beneath  a  steam  boiler  by  pipes.    The 

the  box  there  is  another  box,  several  parts  of  the  machine  are 

upon  which  the  goods  are  to  be  referred  to  by  letters, 
placed,  and  which  is  capable  of  be- 
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gola  goods  are  to  be  tabmitted  to  the  hot-presaing  prooeas,        1847. 
they  are  to  be  put  on  to  the  legs  or  shapes  in  a  damp  state ; 
in  other  respects  the  process  is  the  same  as  that  above 
described  for  lambVwool  and  worsted. 

**  Having  thus  described  the  nature  of  my  invention^  and 
the  manner  of  performing  the  same,  I  would  remark,  that 
I  am  aware  that  clothes  made  of  wool,  but  woven  with 
warp  and  weft,  have  been  heretofore  pressed  by  boxes  or 
sor&ces  heated  by  steam  or  water;  and  I  am  also  aware 
that  stockings  and  other  goods,  made  of  a  similar  elastic  or 
looped  fabric,  have  been  placed  between  plates  of  iron, 
heated  by  fires  or  ovens;  I  do  not,  therefore,  claim  the 
finishing  of  such  goods  by  heat  generally,  but  what  I  do 
daim  is,  the  submitting  hosiery  and  similar  goods,  made  of 
elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or  surfaces 
heated  by  steam,  water,  or  other  fluid,  as  above  described.^ 

It  appeared  that  the  defendant's  method  of  finishing 
hosiery  goodsi  and  which  was  the  alleged  infringement,  was 
by  pressing  them  between  rollers  heated  by  steam  intro^ 
duced  into  them.  These  rollers  were  pressed  together 
by  springs  which  were  regulated  by  screws,  in  order  to 
obtain  the  required  degree  of  pressure. 

The  defendant's  counsel  contended  that  this  was  no 
infiingement  of  the  plaintiff's  patent,  as  rollers  were  not 
within  it.  The  Lord  Chief  Baron  was  of  that  opinion,  and 
directed  the  jury  that  they  ought  to  find  a  verdict  for  the 
defendant,  unless  they  were  of  opinion  that  the  use  of 
rollers  was  a  mere  colourable  evasion  of  the  patent,  and 
his  lordship  also  expressed  his  opinion  that  it  was  not. 
The  jury  thereupon  found  a  verdict  for  the  defendant  The 
plaintiff  had  a  verdict  upon  the  other  issues. 

Whitehurgt  having  obtained  a  rule  calling  on  the  defend- 
ant to  shew  cause  why  there  should  not  be  a  new  trial, 

Thesiger  and  Webiter  (with  whom  was  J,  H.  Rtuaett) 
shewed  cause. — The  only  question  is,  whether,  upon  the 
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&ce  of  this  specification,  there  is  a  claim  for  a  patent 
for  pressure  by  rollers  heated  by  steam.  If  there  is,  the 
defendant  has  been  guilty  of  infringing  this  patent.  The 
spedficationj  however,  clearly  does  not  include  the  case  of 
rollers,  and  it  cannot  be  gathered  from  it  that  they  were  in 
the  most  remote  degree  contemplated  by  the  inventor.  In  the 
commencement  of  this  instrument  the  inventor  states,  that 
the  invention  consists  in  submitting  hosiery  goods  to  the 
fiuishing  process  of  a  press  heated  by  steam  or  other  hot 
fluid,  "  in  the  manner  hereinafter  mentioned ;"  and  at  the 
conclusion  he  says,  "  as  above  described."  There  b  a  com- 
plete description  of  a  particular  kind  of  press  by  which  the 
process  is  to  be  carried  out.  It  will  be  contended  by  the 
plaintifi^,  tliat  the  term  '^boxes''  includes  rollers;  in  short, that 
hollow  rollers  are  boxes,  and  consequently  the  use  of  them 
is  an  infringement.  But  the  meaning  of  the  term  must  be 
taken  with  r^ard  to  the  drawings  annexed  to  the  spedfi- 
cation:  Blaxam  v.  EUee{a)y  Morgan  v.  Seaward  (b).  The 
drawings  are  part  of  the  specification,  and  the  meaning  of 
the  term  ''  boxes"  is  narrowed  and  restricted  by  reference  to 
the  drawings.  [_Alders(m,  B. — ^It  seems  to  me  to  be  per- 
fectly clear  that  rollers  are  not  included  in  this  specifica- 
tion ;  the  pressure  is  to  be  continuous,  and  to  be  exerted 
upon  the  whole  of  the  article,  at  one  and  the  same  time ; 
such  a  pressure  is  not  to  be  obtained  by  rollers,  which  press 
for  a  moment  only,  and  upon  a  single  point.]  The  inventor 
states  that  three  minutes  will  generally  be  found  sufficient 
for  the  duration  of  the  pressure.  The  pressure  should  be 
continuous.  The  inventor  never  contemplated  rollers,  which 
essentially  difier  from  the  press  described,  and  their  use 
was  not  adopted  for  the  purpose  of  a  colourable  evasion  of 
the  patent.  Parke,  B.,  in  delivering  the  judgment  of  this 
Court  in  Heath  v.  Unwin  (c),  says,  *'  Then  comes  the  ques- 

(a)  1  C.  &  P.  660,  per  Abbott,      per  Alderton,  B. ;  2  M.  &  W. 
C.  J.  644. 

(6)  1  Webster'B  Pat.  Ca.  173,         («)  13  M.  &  W.  603. 
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tlon,  whether  he  has  indirectly  infringed  the  {)atent»  by  1847. 
imitating  and  using  the  same  process  substantially^  but 
making  a  colourable  variation.  Now  there  is  no  doubt,  we 
think,  if  a  defendant  substitutes  for  a  part  of  the  plaintiff's 
invention  some  well-known  equivalent,  whether  chemical 
or  mechanical,  he  would  probably  be  considered  as  only 
making  a  colourable  variation."  This  cannot  be  called  a 
colourable  variation.  If  the  Court  were  to  hold  the  use  of 
roUere  to  be  an  infrbgement  of  the  patent,  it  must  be  on 
the  ground  that  the  plaintiff  claims  a  method,  a  pressure 
by  heated  surfaces.  In  that  case,  the  patent  would  not  be 
good ;  and  the  Court  should  not  adopt  such  a  construction 
of  the  patent  as  to  render  it  void,  if  such  a  construction 
can  be  put  fairly  upon  it  as  will  uphold  it :  Neilson  v.  Har^ 
fard(a\  Steady.  Williams (b). 

fFhitehurst,  Humjrey,  and  Miller^  in  support  of  the  role. 
— This  patent  includes  the  case  of  pressure  by  heated 
rollers.  It  is  admitted  that  the  question  turns  entirely 
upon  the  true  construction  of  the  specification.  It  is  not 
material  to  consider  whether  the  patent  be  good  or  not,  as 
that  question  does  not  arise  upon  the  issue  raised  by  the  plea 
of  not  guilty.  It  may  be  that  the  claim  is  too  large ;  but 
it  is  contended  that  it  includes  pressure  by  any  heated  sur- 
face, and  is  not  confined  to  boxes  alone.  Under  the  old 
mode  of  proceeding,  the  goods  were  finished  by  placing 
them  between  plates  of  iron  heated  by  fires  or  ovens ;  the 
term  ''hot  boxes"  is  used  by  way  of  distinguishing  the  two 
modes  of  proceeding.  Supposing,  however,  that  boxes  are 
part  of  the  daim,  hollow  rollers  come  within  its  meaning, 
as  they,  in  point  of  fact,  are  boxes.  The  inventor  does  not 
tie  himself  down  to  any  particular  form  of  box,  and  the  use 
of  a  box  which  is  circular  is  an  infringement.  The  words 
'*  in  the  manner  hereinafter  mentioned,''  refer  to  the  pro- 
cess carried  on  by  any  form  of  press,  and  the  patent  would 

(a)  8  M.  &  W.  806.  (b)  7  Man.  &  G.  818 ;  8  Scott,  N.  R.,  470. 
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1847«  be  good  if  these  words  were  omitted.  The  pressure  by 
rollers  may  be  continued  during  any  length  of  time,  and 
the  duration  of  the  pressure  may  be  r^^olated  by  the  speed 
of  the  rollers.  The  pressure  by  the  press  may  be  but  for 
a  momenti  and  there  is  no  definite  time  fixed  for  the  con- 
tinuance of  the  pressure.  Now,  if  the  pressure  were  but 
for  a  moment,  that  would  be  no  argument  that  there  had 
not  been  an  infringement.  This  patent  produces  a  new 
result,  which  has  been  obtained  by  the  defendant  by  using 
similar  means.  They  referred  to  De  Rosne  v.  Fairie{a)y 
HaUy.  Boot{b\  Crane  y.  Price  (c). 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  It  appears  to  me  that  the  real  question 
before  us  depends  upon  the  construction  of  the  specifica- 
tion. The  question  is,  whether  it  includes  the  case  of  pres- 
sure by  rollers. 

The  specification  must  be  judged  of  entirely  by  itself. 
A  &ct,  therefore,  to  which  I  am  about  to  advert  should  not 
govern  the  decision  of  the  Court  It  is  difficult  not  to  per- 
ceive that  the  patentee  himself  did  not  intend  to  indude 
the  case  of  rollers,  as  they  are  not  mentioned  in  the  specifi- 
cation, and  were  certainly  not  used  by  him  until  two  or 
three  years  after  the  patent  was  actually  in  use.  That 
fiict  should  not  in  the  least  degree  govern  the  case;  on 
tiie  other  hand,  had  rollers  been  used  immediately  after  the 
patent  had  been  granted,  the  construction  we  put  upon  the 
specification  ought  not  to  be  afiected  by  that  fact  This  is 
obviously  a  discoveiy  based  upon  a  discovery.  Boilers  were 
adopted  two  or  three  years  after  boxes  had  been  made  die 
subject  of  a  patent  Were  the  Court  to  hold  that  rollers 
are  included  in  this  patent,  the  effect  of  it  would  be,  that 
if  the  party  could  have  kept  his  process  a  secret  in  point 

(a)  1  Webst.  Pat  Ca.  162  ;  1  (c)  4  Man.  &  G.  581  ;  5  Scott, 

C,  M.  &  R.  476.  N.  R.,  338. 

(h)  7  Webst  Pat  Ca.  100. 
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of  fiict^  and  have  given  the  public  nothing  but  what  they  1847. 
eould  gather  from  the  specification,  he  might  have  had  the 
exdnaive  use  of  roUers  under  the  protection  of  the  law  for 
fourteen  years,  and  at  the  end  of  that  period  the  public  would 
be  wholly  ignorant  that  rollers  were  capable  of  being  used, 
and  had  been  used,  for  sndi  a  process,  or  that  they  were 
the  object  of  a  patent.  The  question  is  simply  whether, 
upon  conttderation  of  the  specification,  it  follows  as  a  con- 
dusion  that  rollers  are  induded,  either  in  words,  or  that 
they  were  contemplated  by  the  inventor. 

The  spedfication,  I  observe,  follows  the  mode  which  is 
commonly  adopted  in  drawing  these  instruments,  which 
is  to  state,  in  some  general  language,  what  is  the  object  of 
the  invention,  and  to  point  attention  to  the  subject  matter 
in  such  a  manner  as  to  give  as  little  information  as  posdble. 
The  invention  consists  in  submitting  hosiery  to  the  finish- 
ing prooesB  of  a  press,  and  the  specification  {miceeds  to  de- 
scribe the  machine  and  the  method  of  applying  hot  boxes, 
which  are  to  press  the  artides  subjected  to  them  for  some 
minutes — three  minutes  is  stated  to  be  about  the  time  re- 
quired for  the  continuance  of  the  pressure.  The  specifica- 
tion condudes  thus: — **  I  am  aware  that  cloths  made  of 
wool,  but  woven  with  the  warp  and  wefl,  have  been  here- 
tofore pressed  by  boxes  or  surfaces  heated  by  steam  or 
water."  The  learned  counsel  for  the  plaintiff  contended 
that  the  expression  ''boxes  or  surfaces"  means  boxes  or 
any  surfaces.  That  is  a  construction  the  correctness  of 
which  I  very  much  doubt  It  appears  to  me  that  the  terms 
**  boxes  or  surfaces"  are  meant  to  shew  that  the  inventor 
is  aware  that  the  surface,  and  not  the  box,  is  the  operative 
part,  and  he  consequently  says,  ''  I  do  not  therefore  daim 
the  finishing  of  such  goods  by  heat  generally ;  but  what  1 
do  chum  is,  the  submitting  hosiery,  and  similar  goods  made 
of  elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or 
surfaces  heated  by  steam,  water,  or  other  fluid,  as  above 
described."    Upon  lookmg  at  the  description  given  of  the 
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ISI7.  machine^  rollers  are  not  in  the  most  r^note  degree  sug-- 
gested  as  capable  of  being  used.  The  figure  represents  an 
hydraulic  press,  bj  which  two  boxes  heated  by  steam  or 
hot  water  are  made  to  meet,  and  between  them  the  goods 
are  to  be  placed.  The  pressure,  as  was  observed  by  my 
brother  Alderson  during  the  argument,  is  to  be  caa^iunu 
and  not  momentary,  as  it  is  in  the  case  of  rollers.  It  was 
contended  by  the  plaintiff's  counsel  that  the  term  boxes  in- 
cludes rollers.  A  roller  is  a  box  in  one  sense  of  the  word, 
no  doubt,  but  not,  I  think,  in  the  sense  used  here.  I  am  of 
opinion  that  rollers  are  not  included  in  the  specification. 
The  jury  found  that  the  use  of  rollers  was  not  a  colourable 
evasion,  and  with  that  verdict  I  am  not  dissatisfied. 

Under  these  circumstances,  I  am  of  opinion  that  the  con- 
struction put  upon  this  patent  was  correct,  and  that  the  jury 
came  to  a  right  conclusion,  and  that  there  is  no  foundation 
for  a  new  trial;  the  rule  therefore  must  be  discharged. 

Parke,  B. — I  entirely  agree  with  my  Lord  Chief  Baron. 
If  the  question  before  us  now  were,  whether  this  patent 
would  be  good  if  the  construction  which  the  learned  coun- 
sel for  the  plaintiff  puts  upon  the  specification  were  to  be 
adopted,  I  should  wish  to  take  some  little  time  to  conuder 
it.  I  do  not,  however,  feel  bound  to  give  any  opinion  on 
that  question  at  present  It  is  contended  by  the  plaintiff^s 
counsel,  that,  according  to  the  true  meaning  of  the  specifica- 
tion, the  inventor  claims  every  method  of  applying  heated 
surfaces  by  means  of  steam,  or  hot  water,  or  hot  liquid,  to 
knit  fabrics,  that  had  been  previously  applied  to  woven 
fabrics.  It  may  be  a  question  whether  the  patent  would 
be  good  for  that,  but  upon  that  question  I  abstain  from 
^ving  any  opinion.  According  to  the  true  construction  of 
this  patent  (which  is  a  matter  entirely  for  the  Court),  I 
think  that,  reading  the  specification  fairly,  it  is  a  claim  for  a 
particular  machine  which  is  therein  described,  and  not  for 
a  process  which  is  to  apply  to  every  species  of  surface.  The 


MICHARLBfAS  TERM,    11   VICT.  347 

specification  begins  by  stating  that  tiie  ^'  invention  consists 
in  submitting  hosiery  and  other  goods,  made  of  elastic  stock- 
ing fabric,  and  known  by  the  names  of  lamb's-wool,  worsted, 
and  Angola,  to  the  finishing  process  of  a  press  ;^  that  is,  it 
is  a  machine  which  presses  the  article,  and  ''that  such 
press  is  to  be  heated  by  steam,  hot  water,  or  other  fluid, 
in  tiie  manner  hereinafter  mentioned/'  The  machine  is 
particularly  described.  The  specification  then  states  tiie 
efiect  produced  by  this  process  upon  the  articles  to  be, 
that  **  the  surface  is  laid  smooth,  and  the  colour  bright- 
ened, and  a  far  superior  finish  is  given  than  by  any  other 
process  could  be  given  to  goods  of  the  same  description." 
The  nature  of  the  machine  is  very  particularly  described, 
the  goods  being  pressed  between  two  boxes  heated  with 
steam,  the  lower  one  of  which  is  forced  upwards  by  means 
of  an  hydraulic  press,  or  any  other  well-known  means. 
The  inventor  then  says,  **  this  is  the  description  of  press  I 
prefer  fi:>r  the  purpose  of  my  invention."  He  states  that 
he  does  not  confine  himself  to  any  particular  method,  and 
he  remarks,  that,  instead  of  the  pressure  being  obtained  by 
an  hydraulic  press,  it  may  be  obtained  by  any  other  mode 
in  which  surfaces  are  pressed  together  with  the  goods  be- 
tween them.  Aiter  disclaiming  any  intention  to  claim  by 
his  patent  or  discovery  any  mode  that  had  been  previously 
applied  to  stocking  fabrics,  or  the  mode  in  which  heat  was 
applied  to  woven  fabrics,  he  says,  ''  what  I  do  claim  is  the 
submitting  hosiery  and  similar  goods,  made  of  elastic  stock- 
ing fabric,  to  the  pressure  of  hot  boxes  or  surfaces  heated  by 
steam,  water,  or  other  fluid,  as  above  described.^  By  that 
allegation  the  claim  is  clearly  confined  to  the  operation  of 
the  same  machine  of  which  a  particular  description  had 
been  previously  given.  It  seems  to  me,  therefore,  that  the 
daun  is  for  that  particular  machine.  It  would  no  doubt  be 
a  piracy  of  that  machine  to  alter  the  shape  of  the  boxes  in 
such  a  manner  as  still  to  produce  precisely  the  same  eflect ; 
as  for  example,  suppose,  instead  of  a  square  box  like  the 


348  BXCHEQUBR  REFOR'TO. 

one  which  is  given  in  the  drawing  annexed  to  the  spedfica- 
tion>  one  were  constracted  of  a  cjlindrical  shape  pressing 
upon  the  other  box— or  a  box  in  the  shape  of  a  hemisphere 
pressing  upon  another  hemisphere;  these  would  be  in« 
fringements,  because  they  would  fall  predsely  within  the 
principle  of  the  invention,  and  would  be  substantially  the 
same.  It  hovrever  seems  to  me,  that  the  word  surf  aces  is  used 
for  the  purpose  of  shewing  that  the  claim  of  the  inventor 
b  not  merely  to  a  box  of  that  particular  shape,  but  to  any 
other  similar  machine  by  which  heated  surfaces  could  be 
pressed  on  goods^  so  as  to  comprehend  a  surface  belonging 
to  any  vessel  of  any  shape  that  might  be  preferred.  But 
it  is  clearly  the  principle  of  the  patent,  that  the  pressure  of 
every  part  of  the  pressing  substance  upon  the  substance  to 
be  pressed  is  to  be  simultaneous,  and  for  a  continuous  period. 
Now  the  machine  which  the  defendant  has  used  is  one 
perfectly  different  in  principle,  for  it  is  constructed  with 
rollers,  which  do  not  press  simultaneously  upon  all  parts  of 
the  goods  which  pass  between  them,  but  merely  touch  the 
goods  on  a  single  point  It  therefore  appears  to  me  that 
this  case  is  not  within  the  meaning  of  the  specification, 
and  that  the  jury  were  perfectly  correct  in  finding  that 
it  was  not  substantially  a  colourable  imitation.  It  seems 
to  me,  and  I  own  I  feel  not  the  least  doubt  about  it,  that 
this  specification  does  not  daim  a  general  mode  of  apply- 
ing hot  surfaces  to  knitted  fiibrics,  but  that  it  is  merely 
for  the  particular  machine  described  in  the  specification,  and 
that  that  particular  machine  has  not  been  pirated  by  tlie 
defendant. 

Alderson,  B.-^I  am  of  the  same  opinion.  The  inven- 
tion is  twice  described  in  the  specification ;  at  the  commence* 
ment  it  is  alleged,  ^*  that  the  invention  consists  in  submit- 
ting hosiery  and  similar  goods,  made  of  elastic  stocking  fabric, 
and  known  by  the  names  of  lamb's-wool,  worsted,  and  An- 
gola, to  the  finishing  process  of  a  press  heated  by  steam, 
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hot  water,  or  other  fluid,  in  the  manner  hereinafter  menr  1847* 
turned;^  at  the  end  of  the  specification  the  inventor  claims 
**  the  submitting  hosiery  and  similar  goods,  made  of  elastic 
stocking  fabric,  to  the  pressure  of  hot  boxes  or  surfaces, 
heated  by  steam,  water,  or  otiier  fluid,  as  akove  described.^ 
Therefore,  both  at  the  beginning  and  at  the  end  of  the  spe- 
cification, the  claim  is  for  a  particular  mode  in  which  hosiery 
is  to  be  submitted  to  pressure  by  means  of  a  press — and  the 
mode  in  which  that  is  to  be  done  is  also  described.  A  par* 
ticular  description  of  the  press  is  given.  I  do  not  mean  to 
say  that  the  party  is  bound  by  the  exact  description  of  the 
press.  Any  thing  which  would  be  a  mere  colourable  evar 
aon  of  ihat  madiine  would  be  an  infringement  of  the  patent 
with  respect  to  the  press. 

The  next  description  in  the  specification  is  of  the  mode 
in  which  articles  to  be  pressed  are  submitted  to  this  press. 
The  mode  is  as  follows :  the  hosiery  article  is  put  upon  a 
shape  of  wood ;  a  number  of  them  thus  prepared  are  placed 
between  the  boxes  in  a  single  layer;  the  boxes,  being  properly 
heated,  are  squeezed  or  pressed  together  by  means  of  hy* 
dmulic  presses,  or  of  a  screw,  or  by  any  other  well-known 
mechanical  contrivance.  These  boxes,  therefore,  press  equally 
at  one  and  the  same  time  every  particle  of  the  article  which 
18  between  them.  It  is  dear  from  the  description  of  the 
machine,  ihat  this  pressure  can  be  made  to  continue  momen- 
tarily, or  for  a  long  or  short  time  at  pleasure.  Such  being 
the  nature  of  the  invention,  the  question  is,  whether  the 
jury  might  not  very  reasonably  find,  that  to  place  hosiery 
goods  between  two  rollers  which  pressed  them  was  no  in- 
fringement of  this  patent.  The  rollers  do  not  press  on  the 
whole  of  the  article  to  be  pressed  at  one  and  the  same  time, 
but  on  each  portion  of  the  article  successively,  and  for  not 
more  than  a  momentary  time.  The  conditions  of  the  inven- 
tion are,  therefore,  not  complied  with,  which  require  the 
whole  article  to  be  pressed  at  one  and  the  same  time,  and 
for  a  long  or  short  period  as  may  be  found  necessary.    It 
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therefore  seems  to  me,  that  the  jury  were  well  warranted  in 
saying,  that  a  machine  which  so  materially  differed  from  that 
for  which  the  patent  was  taken  out  is  no  infringement  of 
the  patent.  Had  they  come  to  any  other  conclusion,  I  think 
they  would  have  been  wrong. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  specificar 
tion  begins  thus : — '*  I  hereby  declare  that  the  nature  of 
my  said  invention,  and  manner  in  which  the  same  is  to  be 
performed,  are  fully  described  and  ascertained  in  and  by  the 
following  statement  thereof,  reference  being  had  to  the 
drawings  hereunto  annexed,  and  to  the  figures  and  letters 
marked  thereon,  that  is  to  say.^  And  the  specification  con- 
tains a  general  description  of  the  drawing,  which  represents 
a  particular  kind  of  press.  The  contest  now  is,  that  the  in- 
vention, and  the  manner  in  which  the  process  is  to  be  carried 
on,  although  they  may  be  ascertained  by  reference  to  the 
drawings,  may  also  be  ascertained  by  matter  wholly  irre- 
.  spective  of  the  drawings,  and  by  some  other  machine  which 
is  not  in  the  least  degree  connected  with,  or  similar  to,  the 
one  therein  described.  The  specification  states  that  the  in- 
vention consists  in  submitting  hosiery,  &c.,  to  the  finishing 
process  of  a  press  heated  by  steam.  It  appears  very  doubt- 
ful to  me  whether,  in  common  popular  parlance,  two  rolling 
cylinders  would  be  termed  a  press;  they  certainly  could 
not,  as  having  any  reference  to  the  description  contained  in 
these  drawings.  After  describing  the  drawings,  the  inventor 
says: — "  Having  thus  described  the  press  I  prefer;"  and 
then  he  proceeds  to  state  that  there  may  be  a  variation 
from  it.  It  would,  doubtiess,  be  an  infringement,  if  a  press 
were  used  by  a  person,  although  the  exact  form  of  that  here 
described  were  not  retained.  Many  varieties  of  press  might 
be  suggested  which  would  be  an  infringement.  In  order  to 
constitute  an  infringement  the  machine  should  be  a  press 
within  the  meaning  of  that  word,  namely,  such  a  press  as 
is  described  in  the  drawings.     I  fully  concur  in  the  view 


MICHAELMAS   TERM,    11    VICT.  351 

taken  by  my  brother  Aldersariy  that  it  is  obvious  from  the  1847* 
whole  scope  of  the  specification,  that  the  press  for  which 
the  invention  is  claimed  is  a  press  which  might  press  for 
three  minutes  contmuausfy/  The  machine  which  the  de- 
fendant has  used  can  only  exert  a  momentary  pressure.  It 
appears  to  me  that  it  does  not  fall  within  the  terms  of  the 
specification,  taking  the  terms  of  the  claim  into  account, 
which  are  for  a  means  of  pressure  particularly  described.  I 
therefore  can  fed  no  doubt  that  the  invention  which  is 
daimed  has  not  been  infringed  by  these  rollers,  as  they  have 
no  resemblance  whatever  to  the  instrument  described  in  the 
specification. 

Kule  discharged* 


Thompson  v.  Langbidoe.  Nov.  25. 

UN  the  29th  of  April,  1840,  the  plaintiff  issued  the  writ  A  plaintiff  may 
of  summons  in  this  cause,  which  was  served  on  the  defend-  ^ent  on  a^cog- 
ant  on  the  6th  of  May  in  the  same  year.     On  the  9th  of  ?®^*  ^^^  **•" 

^  ^  fore  appear- 

May  in  that  year  the  defendant,  before  appearance,  gave  a  anos,  and  upon 
cognovit  in  the  usual  form.  No  further  step  was  taken  has  been  taken 
until  the  10th  of  May,  1847,  on  which  day  the  plaintiff  1%^,'tri^ttt 
wrote  a  letter  to  the  defendant,  statimr  that  he  should  pro-  ^"^  8^^s  * 

^  °  '^  ^      tennis  notice, 

ceed  on  the  cognovit.    On  the  following  day  the  plaintiff  or  obtaining 

entered  an  appearance  and  signed  judgment,  and  on  the  ^t*^ 

15th  of  May  issued  a  ca.  sa.,  upon  which  the  defendant  J^^* 

was  afterwards  arrested.     On  the  19th  of  May  a  summons 

was  taken  out  to  set  aside  the  proceedings  and  discharge 

the  defendant  out  of  custody,  and  Flatty  B.,  before  whom 

it  was  heard,  made  an  order  accordingly.     In  last  Trinity 

Term  the  present  rule  was  obtained,  calling  on  the  defend* 

ant  to  shew  cause  why  the  order  of  Flati,  B.,  should  not  be 

xescmded. 

VOL.  L  A  A  EXCH. 


352  EXCHEQUER  REPORTS. 

1847«  ffUles  shewed  cause  (Nov.  3). — In  order  to  support  this 

Thompson     ^®>  ^®  Other  side  must  contend  that  the  plaintiff  could, 
^*  on  the  11th  of  May,  1847,  enter  an  appearance*  sign  judg- 

ment, and  issue  execution  on  a  cognovit  given  on  the  9th 
of  May,  1840.  If  judgment  had  been  entered  up  in  May 
1840,  the  {daintiff  could  not  have  proceeded  to  execution 
imless  he  had  first  issued  a  scire  facias ;  for  after  the  lapse 
of  a  year  and  a  day,  the  law  presumes  either  that  the  judg- 
ment is  satisfied  or  released.  By  the  rule  of  HiL  Term, 
2  Will  4,  r.  35  (a),  ''  a  plaintiff  shall  be  deemed  out  of 
court  unless  he  declare  within  one  year  afler  process  is 
returnable."  That  rule  was  made  imder  the  provisions  of 
the  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  11,  which  empowered 
the  judges  to  make  rules  of  practice,  and  which  declares 
that  ''rules  and  orders  so  made  shall  be  observed  in  all  the 
courts."  Therefore,  at  the  time  when  the  appearance  was 
entered  the  cause  was  out  of  court.  {Parkey  B. — Suppose 
there  had  been  judgment  by  default  on  the  11th  of  May, 
1840,  and  then  a  cc^ovit  given  ?]  In  that  case  a  term's 
notice  would  have  been  necessary.  [Parke,  B. — Not  so,  after 
a  cognovit.]  In  Ajchbold's  Practice  (6),  it  is  said  that  the 
rule  as  to  a  term's  notice  applies  to  proceedings  after  inter- 
locutory judgment,  as  notices  of  inquiry,  &c.  In  this  case 
the  cognovit  was  given  before  appearance,  and  it  was  a 
confession  of  the  particular  action  which,  after  the  7th  of 
May,  1841,  was  out  of  court.  The  case  of  Bichardsan  v. 
Daley  (e),  which  was  cited  on  moving  for  this  rule,  is  not 
applicable.  There  the  defendant  gave  a  cc^ovit  more  than 
four  months  after  the  issuing  of  a  writ  of  capias  against 
him,  and  the  question  was^  whether  or  no  the  cognovit  was 
inoperative,. as  the  writ  of  ct^ias  had  expired;  but  the 
Court  held,  that  the  plaintiff  might  enter  an  appearance 
and  proceed  to  execution,  on  the  ground  that  if  the  de- 

(a)  Gen.  Rules,  p.  68.      (b)  P.  132,  8th  ed.      (c)  4  M.  &  W.  384. 


MICUAfiLMAB  TSRM,    11    VICT.  353 

fendant  chose  voluntarily  to  come  into  court  and  give  a         1847. 
cognovit,  he  might  do  so.  That  case  is  no  authority  to  shew     xhoJpsow 
that  an  appearance  may  be  entered  after  a  cause  is  out  of  ^' 

,    ,  ,  ,       Lanoridgb. 

court.  An  opinion  formerly  prevailed  that  a  cognovit 
could  not  be  given  until  after  declaration,  but  fFebb  v.  As" 
pinedlia)  decided  that  it  might  be  given  before.  [Parhef 
B. — ^A  c(^ovit  after  declaration  is  analogous  to  a  verdict.] 
A  cognovit  before  declaration  is  only  a  confession  of  the 
truth  of  a  declaration  to  be  aft^erwards  filed,  and  that  must 
be  done  within  the  time. 

The  rule  as  to  entering  up  judgment  on  a  warrant  of 
attorney  is  applicable  to  cognovits.  By  Beg.  Gen.,  H.  T., 
2  WilL  4,  r.  73,  '^  leave  to  enter  up  judgment  on  a  warrant 
of  attorney  above  one  and  under  ten  years  old,  must  be 
obtained  by  a  motion  in  tenn,  or  by  order  of  a  jndge  in 
vacation.''  In  Webb  v.  AspinaU  it  was  held,  that  the  rule 
of  HiL  T.,  14  &  15  Car.  2,  relating  to  the  execution  of 
warrants  of  attorney,  extended  to  cognovits,  although  not 
mentioned  in  the  rule.  This  cognovit  did  not  entitle  the 
plaintiff  to  sign  judgment  in  any  subsequent  term.  Roberts 
▼•  Spyrr(Ji)  shews  that  an  appearance  must  be  entered, 
otherwise  the  judgment  is  a  nullity. 

BramweU  {^The  Attamey-Generat  with  him)  in  support 
of  the  rule. — It  is  conceded  that  if  a  declaration  had  been 
delivered,  judgment  might  have  been  entered  up  aftier  the 
lapse  of  a  year  and  day.  A  cognovit  presupposes  a  declar- 
ation, for  it  necessarily  implies  the  existence  of  something 
capable  of  being  confessed.  \_Aldersany  B. — Is  not  the  real 
effect  of  a  cognovit  to  constitute  the  plaintiff  attorney  for 
the  defendant  for  the  purpose  of  proceeding  with  the  action  ? 
If  so,  the  defendant,  by  his  attorney,  comes  into  court,  and 
confesses  that  the  action  is  in  court]  The  practice  in  the 
Court  of  Queen's  Bench  is  in  accordance  with  that  pursued 

(a)  7  Taunt.  701.  (ft)  3  DowL  P.  C.  661. 

A  a2 
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1847.  in  the  present  case.  The  Eeg.  Gen.,  HiL  T.,  2  Will.  4,  r. 
Thompson  ^^'  ^^^  intended  to  apply  only  to  cases  where  a  declaration 
J      ^'  is  to  be  actually  delivered  in  the  ordinary  progress  of  a 

suit.  The  words  *'  unless  he  declare  "  mean  unless  he  de- 
livers a  declaration  when  bound  so  to  do  by  ihe  practice  of 
the  Court  That  cannot  apply  to  a  case  like  the  present,  in 
which  the  plaintiff  is  not  bound  to  declare  at  alL  More- 
over, it  is  but  a  rule  of  practice,  which  the  parties  by 
their  conduct,  or  the  Court,  may  dispense  with.  In  Mar^ 
ton  V.  Grey  (a)  no  question  was  raised  as  to  the  power  of 
the  Court  to  enable  a  plaintiff  to  declare  afler  the  lapse 
of  a  year  and  a  day.  [Parke,  B. — The  question  is,  whether 
the  rule  as  to  warrants  of  attorney  extends  to  cognovits 
given  before  declaration.]  The  72nd  rule  of  Hil.  T., 
2  Will.  4,  mentions  both  warrants  of  attorney  and  cogno- 
vits, and  treats  them  as  distinct  instruments.  The  73rd 
rule  omits  all  mention  of  cognovits,  and  according  to  the 
ordinary  rules  of  construction,  applies  to  warrants  of  at- 
torney only.  The  reason  may  be  found  in  the  different 
nature  of  those  instruments,  the  one  presupposing  an  ac- 
tion commenced,  the  other  being  a  mere  authority  to  enter 
up  judgment.  The  rule  as  to  a  term's  notice  applies  only 
where  some  step  is  about  to  be  taken  by  the  plaintiff,  which 
would  require  something  to  be  done  by  the  defendant,  for 
which  he  must  prepare  himself.  It  is  a  rule  applicable  to 
hostile  proceedings  only,  not  to  proceedings  taken  under  an 
authority  given  by  the  defendant 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the 
Court — In  this  case,  which  was  argued  on  the  second  day 
of  term,  we  are  of  opinion  that  the  rule  ought  to  be  made 
absolute.  The  question  turns  upon  this,  whether,  where 
a  cognovit  is  given  before  there  is  an  appearance,  upon 

(a)  9  B.  &  C.  544. 
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whidi  notliing  has  been  done  for  more  than  a  year,  it  is        1847. 
open  to  the  plaintiff  to  act  upon  the  cognovit  without  a     xhompson 
term's  notice,  and  without  any  application  to  the  Court  or  «• 

a  judge  on  the  part  of  the  plaintiff,  for  leave  to  enforce 
the  cognovit.  Now  a  cognovit  may  certainly  be  given 
before  appearance ;  and  it  contains  an  implied  authority  to 
enter  an  appearance.  It  admits  a  cause  of  action  stated 
upon  the  record  in  the  form  of  a  declaration,  and  though 
there  be  not  one,  it  is  an  admission  on  the  part  of  the  de- 
fendant, which  operates  as  if  there  was  one.  There  is, 
therefore,  an  authority  to  enter  an  appearance.  If  there 
had  been  an  appearance,  and  a  declaration,  and  then  a  cog- 
novit, it  seems  to  be  clear  that  no  term's  notice  would  be 
necessary,  and  that  a  party  would  not  be  prevented  by  any 
lapse  of  time  from  entering  up  judgment  on  the  cognovit. 
It  appears  to  us  that  the  absence  of  a  declaration  in  this 
case  cannot  be  successfully  relied  upon,  because  the  defend- 
ant admits,  in  fact,  that  there  is  a  declaration ;  that  there 
is  a  cause  of  action  on  the  record ;  and  that  is  an  implied 
authority  to  the  other  side  to  enter  an  appearance  and  pro- 
ceed to  judgment,  exactly  as  if  there  was  a  declaration. 
Neither  the  rule  of  court  2  WilL  4,  r.  35,  nor  any  statute, 
nor  any  analogy  arising  out  of  the  case  cited,  of  fFebb  v. 
AspinaU,  seems  to  us  to  apply.  We  think,  therefore,  the 
order  was  not  a  correct  one,  and  the  rule  for  setting  aside 
the  order  must  be  absolute. 

Rule  absolute. 
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1847. 

3^.    -^  Duke,  Knt.,  and  Others,  v.  Forbes. 

A  declaration  ASSUMPSIT.  The  declaration  stated,  "  that  heretofore 
forc?hc*making  ^^^  before  the  making  of  the  promise  by  the  defendant 
of  the  promiae    hereinafter  mentioned,  to  wit,  on  the  20th  day  of  Aumist, 

of  the  defend-  ,      ;  '  .  i     ,. 

ant,  to  wit,  on  A.D.  1845,  the  plaintiffs  had  agreed  together  with  divers, 
guBt,  1845,  the"  ^  wit,  200  Other  persons,  to  endeavour  to  form  and  esta- 
aK^d^oRctier  ^^^  ^  certain  jointnstock  company  or  partnership  undertak- 
with  divers,  to     ing,  for  the  making,  constructing,  and  working  a  certain 

wit,  200  other 

persons,  to  en-  railway,  to  be  called  the  Dorking,  Brighton,  and  Arundel 
and^o^tebSshT*  Atmospheric  Railway,"  and  endeavour  to  obtain  an  act  of 
joint-stock  com-  Parliament  for  that  purpose,  the  said  railway  not  being 

pany  for  making  ^  . 

a  railway,  and  capable  of  being  constructed  without  the  authority  of  Par- 

of  Parliament  liament,  and  the  capital  of  which  said  proposed  company  or 

^'se*t?L^^pital  partnership  undertaking  was  to  consist  of  a  certain  sum  of 

to  be  divided  money,  to  wit,  £1,000,000  sterlinff,  to  be  divided  into  50,000 

into  shares  of  j7  7        7        ^  ©/ 

£20  each,  and  a  shares  of  £20  each,  and  upon  which  a  deposit  of  2L  2s.  for 

deposit  of  2/.  2«.  ,  ^  .  ,     .  .  ■,  ,  1 

per  share  to  be    ©ach  and  every  share  was  to  be  paid  by  such  persons  respec- 

Lmm  shouw''  *^^^^y  ^  ^^^^^^  *pp^y  ^^^  ^^^  ^  ^^^^  ^^^  ^^  ^^^^ 

apply  for  and  to  should  be  allotted  by  a  committee  of  manascement  of  the 

whom  the  shares        ,  , 

Bhouldbe  allotted  Said  proposed  Company :  that  before  and  at  the  time  of  the 
of  mimi^^ent:  defendant's  application  for  shares,  and  the  making  of  his  said 
tiiat  the  dc-        promise  as  hereinafter  mentioned,  the  plaintiffs  formed  and 

to  the  plaintifis 

then  being  the  committee  of  management,  and  requested  them  to  allot  him  fifty  aharei,  and  then 
undertook  to  accept  the  same  or  a  less  number ;  and  thereupon,  to  wit,  on  the  25th  of  November, 
1845,  the  plaintiffs  at  the  request  of  the  defendant  allotted  him  thirty-five  shares  in  the  said 
company,  upon  certain  terms  then  agreed  upon  between  them,  that  is  to  say,  that  a  deposit  of 
21.  2«.  on  each  share  so  allotted  should  be  paid  on  or  before  the  9th  of  December,  1845,  to  the 
account  of  the  company,  to  certain  bankers  then  agreed  upon ;  and  thereupon,  in  consideration  of 
the  premises  and  Uiat  the  plaintiffs  at  the  request  of  the  defendant  had  promised  the  defendant 
to  perform  the  said  terms  on  their  part,  the  defendant  promised  the  plaintiffs  to  perform  the  said 
terms  on  his  part.  Averment  of  plaintiffs'  readiness  and  willingness  to  perform  the  terms;  and 
breach,  the  non-payment  by  the  defendant  of  the  deposit. 

Heldf  that  the  declaration  was  good  on  general  demurrer,  although  it  did  not  allege  that  the 
company  was  provisionally  registered  under  the  7  &  8  Vict.  c.  110,  or  that  it  was  formed  before 
that  act  came  into  operation  ;  for  illegality  will  not  be  presumed  :  if  it  in  fact  exists,  it  should  be 
made  the  subject  of  a  plea.  Also,  that  the  declaration  disclosed  a  contract  upon  which  the 
plaintiffs  alone  might  sue,  without  joining  the  other  members  of  the  company. 

Held,  also,  on  special  demurrer,  that  the  declaration  was  not  bad  for  not  alleging  that  the  com- 
pany was  continuing  when  the  shares  were  allotted  to  the  defendant ;  nor  for  not  shewing  with 
sufficient  certainty  that  the  defendant  accepted  the  shares  allotted  ;  nor  for  not  stating  wl»t  the 
terms  were  which  the  plaintiffs  undertook  to  fulfil. 
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were  the  committee  of  management  of  the  said  proposed  1847. 
company:  that  before  the  making  of  the  promise  by  the  de- 
fendant as  hereinafter  mentioned,  to  wit,  on  the  8th  day  of 
October,  a.d.  1845,  the  defendant  applied  to  the  plaintiffs^ 
then  forming  and  being  such  committee  of  management  as 
aforesaid,  and  requested  them  to  allot  to  him  the  defendant 
fifty  of  the  said  shares  in  the  said  proposed  company,  and 
then  undertook  to  accept  the  same  or  any  less  nundber  that 
might  be  allotted  to  him,  and  thereapon  heretofore,  to  wit, 
on  the  25th  day  of  November,  a.d.  1845,  the  plaintiffs,  at 
the  request  of  the  defendant,  allotted  to  him  liiirty-fiye  of 
the  said  shares  in  the  said  company,  upon  certain  terms  then 
agreed  upon  by  and  between  the  plaintiffs  and  the  defendant, 
Ihat  is  to  say,  that  a  deposit  of  2L  2s.  upon  each  and  every 
of  the  said  shares  so  allotted  to  him  as  aforesaid,  making  in 
the  whole  a  large  sum  of  money,  to  wit,  the  sum  of  73L  IO5., 
should  be  paid  by  him  the  defendant  on  or  before  the  &th 
day  of  December,  a.d.  1845,  to  the  account  of  the  said 
company,  to  one  of  certain  bankers  then  appointed  and 
agreed  upon  in  that  behalf,  to  wit,  the  London  and  County 
Joint-Stock  Bank,  Lombardnstreet,  and  Brighton,  at  their 
several  county  branches,  and  Messrs.  Hall,  West,  and 
Borrer,  Union  Bank,  Brighton ;  of  all  which  premises  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, had  notice ;  and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  request  of  the  defendant, 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  promised 
the  defendant  to  perform  and  fulfil  the  said  terms  on  their 
part,  the  defendant  then  promised  the  plaintifis  to  perform 
and  fulfil  the  said  terms  on  his  the  defendant's  part;  and  al- 
though the  plaintiffs  were  always  ready  and  willing  to  per- 
form and  fulfil  the  said  terms  in  all  things  on  their  part,  and 
although  the  said  9th  day  of  December  elapsed  aft^er  the 
said  promise  of  the  defendant  and  before  the  commencement 
of  this  suit,  of  all  which  premises  the  defendant  hath  always 
had  notice ;  yet  the  defendant^  disregarding  his  sud  promise. 
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did  not  nor  would,  before  the  said  9th  day  of  December,  pay, 
nor  hath  he  since  paid  to  any  or  either  of  the  said  bankers, 
or  at  any  of  their  banks  either  in  London  or  elsewhere,  or 
to  any  other  person  to  the  account  of  the  said  company, 
the  said  deposit  of  21,  2$.  per  share,  but  hath  wholly  n^ 
lected  so  to  do,  by  means  of  which  said  premises  the  plain- 
tiffs have  been  and  are  greatly  injured  and  damnified,  &c. 

Special  demurrer,  on  numerous  grounds;  but  those  marked 
as  the  points  for  argument  were,  first,  that  the  declaration 
is  bad  both  in  form  and  substance,  and  shews  no  sufficient 
cause  of  action :  secondly,  that  the  matters  therein  stated 
are  not  sufficient  from  which  to  imply  the  promise  alleged : 
thirdly,  that  the  only  consideration  stated  for  the  promise 
declared  on,  is  the  allotment  to  the  defendant  of  shares  in  a 
company  which  the  plainti£%  and  others,  once  upon  a  time,  be- 
fore the  making  of  the  promise,  had  agreed  with  each  other 
to  endeavour  to  form,  but  which  said  agreement,  and  the 
formation  of  the  said  company,  and  all  endeavours  to  form 
the  same  may  (conmstently  with  the  said  declaration)  have 
been  given  up  and  abandoned  long  before  the  said  allotment 
or  promise,  and  that  such  consideration  is  insufficient  to 
sustain  the  said  promise :  fourthly,  that  the  declaration  is 
wanting  in  certainty,  in  not  stating  whether  the  formation 
of  the  company  commenced  before  or  after  the  coming  into 
operation  of  the  statute  7  &  8  Yict.  c.  110 :  fifthly,  that  if 
the  formation  of  the  company  commenced  before  the  coming 
into  operation  of  the  7  &  8  Vict.  c.  110,  all  the  several 
parties  to  the  agreement  for  its  formation,  and  not  the  plain- 
tiffii  alone,  ought  to  have  sued  in  this  action,  and  if  the 
formation  commenced  after  the  said  act  came  into  operation, 
then  the  declaration  ought  to  have  shewn  that  the  plaintiffs 
were,  according  to  the  act,  entitled  to  allot  shares  and  receive 
deposits,  and  that  the  deposits  sued  for  are  such  as  the  act 
authorises :  sixthly,  that  the  declaration  ought  to  have  shewn 
with  certainty  that  the  defendant  accepted  the  allotment: 
seventhly,  that  the  declaration  ought  to  have  stated  with 
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certainty  the  terniB  which  the  plaintiffs  are  alleged  to  have         1847. 
promised  to  fulfil,  and  been  ready  and  willing  to  fulfiL — 
Joinder  in  demurrer. 


Butt  {Maynard  with  him)  argaed  in  support  of  the 
demurrer,  in  Trinity  Term  (Jime  7). — First,  the  dedara- 
tion  is  bad,  for  want  of  an  averment  that  the  company  was 
provisionally  roistered  under  the  7  &  8  Vict.  c.  110.  The 
23rd  section  of  that  act  enables  any  joint-stock  company, 
on  its  provisional  registration  being  certified  in  the  manner 
prescribed,  to  do  certain  acts ;  and  amongst  others  to  allot 
shares.  The  24th  section  prohibits  under  a  penalty  the 
promoters  of  a  joint-stock  company  from  issuing  any  note, 
scrip,  or  letter  of  allotment,  before  a  certificate  of  provisional 
r^istration  has  been  obtained.  It  ought,  therefore,  to  have 
been  shewn  on  the  face  of  the  declaration  that  the  plaintiffs 
were  entitled  to  allot  shares,  and  sue  for  the  deposits.  [Po/- 
hc\j  C.  B. — If  the  company  are  not  in  a  situation  to  sue, 
that  is  a  matter  of  defence,  which  should  be  pleaded.]  The 
plaintiffi  are  bound  to  shew  that  the  requisites  of  the  statute 
have  been  complied  with ;  unless  they  do  so  the  proceedings 
appear  to  be  illegal  \PoUochj  C.  B. — Then  the  defendant 
ought  to  have  pleaded  the  illegality.]  The  registration  of 
the  company  is  a  condition  precedent  to  the  plaintiffs'  right 
to  sue,  and  ought  therefore  to  have  been  averred  by  them. 
Secondly,  the  declaration  does  not  shew  any  circumstances 
from  which  the  promise  alleged  can  be  implied  by  law.  The 
contract  is  stated  to  have  been  made  with  the  plaintiffs,  but 
the  &cts  disclosed  shew  that  the  contract  (if  any)  was  not 
made  with  the  pbdntifis  alone,  but  with  them  and  other  per- 
sons associated  together  in  the  joint  undertaking.  The  case 
of  Woolmer  v.  Toby  (a)  is  in  point.  There  the  defendant 
was  sued  as  an  allottee  of  shares  by  the  managing  committee 
of  a  railway  company,  and  the  Court  of  Queen's  Bench 

(a)  Q,.  B.,  T.  T.,  1847. 


360  EXCHEQUER  REPORTS. 

1847*  made  absolute  a  rule  for  a  nonsuit,  on  the  ground  that  the 
contract  had  been  made  by  the  defendant  with  the  proTi- 
sional  committee.  Here  it  is  not  alleged  tibat  the  deposits 
were  to  be  paid  to  the  plaintiffs,  but  that  they  were  to  be 
paid  into  certain  banks  to  the  account  of  the  company. 
The  implied  promise  is,  therefore,  to  pay  the  company,  and 
not  the  plaintiffs  alone.  Thirdly,  the  consideration  for  the 
defendant's  promise  is  stated  to  be  an  allotment  of  shares  in 
a  proposed  railway  company ;  but  is  consistent  with  every 
allegation  in  the  declaration,  that  the  project  for  establishing 
the  company  was  abandoned  before  the  allotment  took  place. 
Fourthly,  the  declaration  does  not  contain  any  averment 
that  the  defendant  accepted  the  allotment  of  shares.  Fifth- 
ly, the  declaration  is  defective,  inasmuch  as  it  alleges  the 
impUed  promise  of  the  defendant  to  be  '^  in  consideration  of 
the  premises,  and  that  the  i^ntiffs  at  the  request  of  the 
defendant  promised  the  defendant  to  fulfil  the  said  terms 
on  their  part;**  but  it  is  not  stated  with  certainty  what  the 
terms  are  which  the  plaintiffs  promised  to  fulfil. 

J,  Broum  {Martin  with  him)  in  support  of  the  declara* 
tion  (Nov.  12). — There  are  two  answers  to  the  first 
objection:  first,  the  provisions  of  the  7  &  8  Vict.  c.  110, 
apply  only  to  companies  formed  afler  the  1st  of  Novem- 
ber, 1844.  That  is  evident  from  the  first  and  second  sec- 
tions of  the  act  All  the  dates  in  this  declaration  are  laid 
under  a  videlicet ;  consequently,  for  aught  that  appears,  the 
company  may  have  been  formed  prior  to  the  1st  of  Novem- 
ber, 1844.  Secondly,  illegality  is  not  to  be  presumed;  if  it 
exists  in  fact^  it  ought  to  be  pleaded.  In  Daintree  v. 
Hutchinson  (a),  which  was  an  action  on  a  coursing  match, 
it  was  held,  that  the  objection  that  the  match  was  illegal 
under  the  16  Car.  2,  c.  7,  s.  2,  could  not  be  taken  unless 
pleaded  specially,  even  though  the  objection  appeared  on 
the  plaintiffs*  pleadings  or  case.      [Po/focA,  C.  B. — The 

(a)  10  M.  &  W.  86. 
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Apothecaries'  Act  (55  Greo.  3,  c  194)  prohibits  any  person 
from  practising  as  an  apothecary,  or  recovering  any  chaises, 
unless  he  has  obtained  a  certificate  of  examination,  or  has 
been  in  practice  prior  to  the  5th  of  August,  1815.  But  a 
party  suing  without  a  certificate  is  not  obliged  to  aver  that 
he  was  in  practice  before  the  5th  of  August,  1815.]  Al- 
though no  perspn  can  act  as  a  broker  in  the  city  of  London 
unless  he  has  obtained  a  license  for  that  purpose,  yet  a 
broker  who  sues  for  commission  need  not  in  his  declaration 
aD^e  such  license :  Cope  v.  Rowlands  (a).  So  in  an  action 
upon  a  contract  to  perform  at  a  theatre,  it  need  not  be 
averred  that  the  theatre  was  licensed :  Astky  v.  Weldon  (i). 
The  36  Grea  3,  c  86,  ss.  1, 3,  requires  that  casks  in  which 
butter  is  sold  shall  be  of  a  particular  description  and  marked 
in  a  certain  manner;  but  a  person  suing  for  the  price  of 
butter  sold  is  not  obliged  to  shew  that  he  had  complied 
with  all  the  requisites  of  that  statute.  The  true  principle 
is  stated  in  Bac  Abr.,  tit.  *' Statute,"  (L.)  3,  where  it  is 
said,  '^  If  a  statute  made  certain  circumstances  necessary 
to  the  validity  of  an  act  which  was  valid  at  the  common 
law  without  such  circumstances,  this  does  not  alter  the 
maimer  of  pleading  which  was  used  before  the  making  of 
the  statute.  A  tenant  for  years  cannot,  since  the  29  Car.  2, 
8.  3,  assign  over  his  term  without  doing  it  in  writing;  but 
as  be  might  have  done  this  by  parol  at  the  common  law, 
an  assignment  may  be  pleaded  without  alleging  it  to  have 
been  in  writing;  and  it  may  be  given  in  evidence  that  it 
was  in  writing."  Also  in  Stephen  on  Pleading  (c),  it  is 
said,  ^  Where  a  thing  is  originally  made  by  act  of  Parlia- 
ment, and  required  to  be  in  writing,  it  must  be  pleaded 
with  all  the  circumstances  required  by  the  act ;  as  in  the 
case  of  a  will  of  lands  it  must  be  alleged  to  have  been 
made  in  writing ;  but  where  an  act  makes  writing  necessary 
to  a  matter  where  it  was  not  so  at  the  common  law,  as  where 

(a)  2  M.  &  W.  149.  (5)  2  Bos.  &  P.  346. 

(e)  P.  411,  6th  ed. 
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1847*  a  lease  for  a  longer  term  than  three  years  is  required  to  be 
in  writing  by  the  Statute  of  Frauds,  it  is  not  necessary  to 
plead  the  thing  to  be  in  writing,  though  it  must  be  proved 
to  be  so  in  evidence."  At  common  law  there  was  nothing 
illegal  in  a  contract  of  this  description  (a).  [He  was  then 
stopped  by  the  Court  on  that  point.] 

With  respect  to  the  second  objection,  ''the  declaration 
allies  that  the  plaintiffs,  at  the  request  of  the  defendant, 
allotted  to  him  thirty-five  shares  in  the  company  upon  cer- 
tain terms  then  agreed  upon  by  and  between  the  plainti& 
and  the  defendant."  If,  therefore,  as  contended  by  the  other 
side,  the  promise  alleged  is  only  one  implied  by  law,  it  is, 
nevertheless,  a  promise  resulting  from  an  express  agreement 
with  the  pbdntiffs  alone.  Woolmer  v.  Toby  is  distinguish- 
able, because  that  was  a  question  of  evidence,  and  not  on  a 
point  of  pleading.  The  case  of  Jones  v.  Rcbinson  (b)  is  an 
authority  to  shew,  that  although  the  consideration  for  a 
contract  moves  from  several,  one  of  them  may  declare  on 
the  contract,  and  all^e  a  promise  to  himself.  [PoUockj 
C.  B. — That  was  the  case  of  an  express  promise,  not  one 
implied  by  law.] 

As  to  the  objections  in  point  of  form,  it  is  said,  first,  that 
the  only  consideration  for  the  promise  was  an  allotment  of 
shares  in  a  company  which  certain  persons  had  agreed  toge- 
ther to  endeavour  to  form ;  and  that  it  is  consistent  with 
every  all^ation  in  the  declaration  that  the  proposed  under- 
taking was  abandoned  before  the  shares  were  allotted  to  the 
defendant.  But  the  Court  will  not  presume  that  to  be  the 
case.  It  is  a  rule  well  established,  and  recognised  in  the 
recent  case  of  Price  v.  Price  {c)y  "  that  things  are  presumed 
to  continue  in  tiie  same  state  until  the  contrary  appears." 
There  is  no  weight  in  the  second  formal  objection,  that  it 
does  not  appear  with  certainty  that  the  defendant  accepted 


(a)  See  Chrrard  v,  Hardey^         {h)  Poet, 
6  Man.  &  G.  471.  (c)  16  M.  &  W.  233. 
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\he  allotment  of  shares,  because  the  dedaration  expressly  1347. 
avers  that  the  allotment  was  made  at  the  defendant's  request. 
The  last  objection  is,  that,  inasmuch  as  the  declaration 
allies  the  terms  of  the  implied  promise  to  be  *'  in  consider- 
ation of  the  premises,  and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  promised  the  defendant  to  perform  and 
fulfil  the  said  terms  on  their  part,"  it  ought  to  have  stated 
what  the  terms  were.  But  the  true  consideration  is  **  the 
premises,"  and  the  reference  to  terms  to  be  performed  by  the 
phuntifis  may  be  rejected  as  surplusage — utile  per  inutile  non 
vitaator.  The  rule  is  thus  stated  in  Chitty  on  Pleading  (a) : 
^' When  part  of  an  entire  consideration,  or  one  of  several 
considerations  stated  in  a  declaration,  is  merely  frivolous 
and  void,  without  being  illegal,  and  the  residue  is  good,  and 
extends  to  the  whole  of  the  promise,  the  void  part  will  not 
vitiate  the  declaration,  but  may  be  rejected  as  surplusage, 
and  the  promise  will  be  referred  to  and  supported  by  that 
part  of  the  consideration  which  is  legally  sufficient." 

Maynard^  in  reply. — ^First,  as  to  the  point  of  illegality. 
It  is  conceded  that  where  the  declaration  is  general,  and 
the  consideration  for  the  promise  may,  imder  one  state  of 
facts,  be  legal,  but  under  another  state  of  facts  illegal,  in 
such  case  the  illegality  must  be  pleaded.  Thus,  where  the 
plaintiff  declares  for  goods  sold  and  delivered,  and  the 
defence  is  that  the  goods  are  articles  prohibited  to  be  sold 
by  statute,  as  fireworks  (i),  or  spirits  in  small  quantities  (c), 
such  defence  must  be  pleaded*  But  where  a  contract  is 
declared  on,  which  can  only  be  legal  under  one  state  of 
bfcXBy  the  declaration  must  aver  all  circumstances  necessary 
to  shew  its  legality.  Daintree  v.  Hutchinson  (d)  cannot  be 
supported  to  its  full  extent;  for  if  the  illegality  appears  on 
the  face  of  the  declaration,  it  is  not  necessary  to  plead  it. 


(a)  Vol.  1,  p.  dOI,  7th  ed.  (c)  24  Geo.  2,  c.  40, 8.  2. 

(b)  9  &  10  WiU.  3^  c.  7, 8. 1.  {d)  10  M.  &  W.  86. 
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1847.  all  that  is  required  being  that  the  ill^^ty  should  i^pear 
on  some  part  of  the  reoonL  In  the  case  of  an  insurance 
on  a  8hip»  where,  under  the  19  Geo.  2,  c.  37,  it  is  necessary 
to  the  legality  of  the  contract  that  the  insurer  should  haye 
an  interest  in  the  subject-matter,  it  is  usual  to  aver  such 
interest  In  Cousins  v.  Mantz  (a)  it  was  held,  that  a  policy 
in  the  common  form  was  a  policy  on  interest^  and  that  the 
declaration  must  ayer  in  whom  the  interest  yested.  Crau" 
fard  y.  HunUr^b)  is  also  in  point  Contracts  for  the  sale 
of  stock  not  in  possession  are  illegal  under  the  Stock  Job* 
bing  Act,  7  Greo.  2,  c  8 ;  and  accordingly  all  the  precedents 
contain  an  ay^ment  of  possession  in  the  party  selling.  The 
true  principle  is  stated  in  Com.  Dig.,  tit  '^  Pleader,"  (a  76), 
where  it  is  said,  ^^  The  plaintiff  in  his  declaration  ought  to 
aver  eyery  &ot,  without  being  informed  of  which  the  Court 
cannot  judge  whether  the  plaintiff  has  cause  of  adaon." 
•  .  .  .  '^  So,  in  all  cajses  where  any  circumstances  are 
required  by  the  puryiew  of  an  act  to  make  it  good,  they 
ought  to  be  ayerred ;  as  where  the  statute,  1  B.  3, 1,  makes 
a  feoffinent  &c.  by  cestui  que  use  of  full  age,  sane,  and  at 
large  &c.  good,  he  who  pleads  a  feoffinent  by  cestui  que  use 
ought  to  ayer  that  he  was  sane,  of  full  age,  and  at  large." 

Then  as  to  the  right  of  the  plaintiffs  to  sue.  The  con- 
sideration moyes  from  the  whole  body  of  persons  associated 
together  in  the  common  undertaking,  and  the  action  is 
improperly  brought  by  the  plaintifis  alone;  in  truth,  WooU 
met  y.  Toby  goyems  this  case.  \PoUockj  C.  B. — That  case 
turned  entirely  upon  the  eyidence,  and  the  question  there 
decided  does  not  arise  here.]  The  ground  of  that  decisioa 
applies,  for  the  same  fiicts  are  set  out  on  the  record  which 
there  appeared  from  the  eyidence.  \PoUockj  C.  B. — Here 
it  is  ayerred  that  the  contract  was  made  with  the  plaintifls, 
who  were  the  conmiittee  of  management  Alderson,  B. — 
In  Woolmer  y.  Toby  the  Court  came  to  the  conclusion 

(a)  3  Taunt.  613.  {h)  8  T.  R.  13. 
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that  the  promise  was  not  in  fact  made  to  the  plaintiffs;  If  1847. 
this  case  be  similar  to  that,  and  the  defendant  chose  to 
deny  the  promise,  he  would  succeed.]  The  promise  points 
to  the  entire  body  from  whom  the  consideration  moves. 
It  is  evident  that  the  interest  in  the  contract  vests  in  them, 
for  the  deposits  are  to  be  paid  to  their  account.  Bawen  v. 
Morris  (a)  is  an  authority  in  support  of  the  position  con- 
tended for. 

With  respect  to  the  formal  objections:  the  dedaration 
ought  to  aver  every  fact  necessary  to  constitute  a  liability 
in  ihe  defendant  to  pity  some  deposit  But  it  only  shews  an 
allotment  of  shares  in  a  company  which  a  certain  number 
of  persons  at  some  previous  time  had  agreed  to  form. 
There  is  no  averment  that  the  company  is  continuing; 
indeed,  it  is  consistent  with  every  allegation,  that  at  the 
time  the  shares  were  allotted,  the  company  no  longer  sub- 
sisted, or  it  may  be  that  a  change  in  the  members  of  the 
company  took  place  between  the  time  of  the  application 
for  shares  and  the  time  of  their  allotment ;  or  that  the 
company  was  not  formed  until  long  after  the  shares  were 
allotted.  Lastly,  the  consideration  for  the  promise  is 
insufficiently  stated ;  although  it  appears  that  some  terms 
were  to  be  performed  on  the  part  of  the  plaintiffs,  it  does 
not  appear  what  those  terms  were.  The  rules  of  pleading 
require  the  whole  consideration  for  the  contract  to  be  set 
out:  Beech  v.  White  (i).  In  THffis  v.  Cutter  {c),  which  was 
recognised  in  M^NeUl  v.  Beid  (d),  Lord  Tenterden  ruled 
that  an  action  cannot  be  maintained  for  the  breach  of  an 
agreement  to  become  a  partner,  without  proof  of  the  specific 
terms  of  the  intended  partnership.  [Pollock^  C.  B. — That 
case  only  decides,  that,  if  you  bring  an  action  on  an  agree* 
ment,  you  must  shew  what  the  terms  are.  So  here,  if  the 
defendant  had  pleaded  non  assumpsit,  the  plaintiffs  must  have 


(a)  2  Taunt.  374.  (e)  3  Stark.  N.  P.  139. 

{b)  12  A.  &  E.  668.  (d)  0  Blng.  70. 
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shewn  the  terms  of  the  contract.]  If  the  consideration  is 
^^  the  premises "  alleged,  they  are  insufficient  to  nuse  the 
promise,  whether  express  or  implied:  Roseorla  t.  TIuh 
mas  {a). 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintifis.  Two  objections  are  made  to 
this  declaration  in  matters  of  substance,  and  there  are  also 
some  objections  in  point  of  form.  The  objections  of  sub- 
stance are,  first,  that  it  does  not  appear  that  this  company 
has  been  registered  as  required  by  law.  It  is  said,  and  no 
doubt  truly,  that,  by  the  7  &  8  Vict.  c.  110,  a  company  of 
this  nature  now  formed  cannot  allot  shares  imtil  it  is  provi- 
sionally r^btered ;  but  the  answer  to  that  objection  is,  that 
the  statute  applies  only  to  companies  formed  after  the 
Ist  of  NoTcmber,  1844 ;  and  so  far  as  any  thing  appears, 
this  company  may  have  been  formed  before  that  time.  This 
objection,  if  it  really  existed,  should  have  been  made  by 
plea;  viz.  that  the  company  was  formed  after  the  passing 
of  that  statute,  and  was  not  registered  in  the  manner 
requu^  It  is  said,  however,  that  the  plaintiflEs  ought  to 
have  shewn  when  the  company  was  formed,  in  order  that 
it  might  appear  that  they  were  acting  legally ;  but  I  think 
the  authorities  cited  by  Mr.  Broum  prove  that  this  objec- 
tion is  not  well  founded,  and  our  constant  experience  is, 
that  a  party  suing  is  not  bound  to  anticipate  matters  of 
that  kind,  and  that  they  should  come  from  the  other  side. 

The  second  objection  is,  that  the  plaintifis  are  partners 
with  others  who  ought  to  have  sued  jointly  with  them.  But 
there  is  a  contract  shewn  between  the  plaintiffs  and  defend- 
ant, for  there  is  a  consideration  shewn  in  respect  of  which 
the  plaintiffs  have  a  sufficient  interest  to  sue  the  defendant. 
It  may  turn  out  otherwise  when  the  fiacts  come  to  be 
examined;  but,  on  the  face  of  this  declaration,  there  is  a 

(a)  3  Q.  B.  234. 
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oonfiideration  sufficient  to  sapport  the  promise,  if  the  pro- 
mise was  actuallj  made  by  the  defendant  to  the  plaintiffs. 

With  respect  to  the  objections  in  point  of  form,  they 
ought  not  to  prevail  The  principal  point  on  which  Mr. 
MayjuardCs  argoment  proceeded  was,  that  there  is  a  state- 
ment in  the  declaration  that  certain  terms  were  to  be  per- 
formed by  the  plainti&,  and  those  terms  are  not  set  out; 
but  when  the  dedaration  comes  to  be  examined,  it  will 
appear  that  this  objection  is  not  well  founded.  I  forbear  to 
give  any  opinion  as  to  what  would  be  the  effect  of  a  declar- 
ation which  referred  to  certain  terms  as  part  of  the  con- 
tract, and  as  forming  also  part  of  the  consideration.  Whe- 
ther such  a  declaration  would  be  open  to  a  special  demurrer, 
it  is  not  necessary  to  decide.  Some  doubt  might  be  enter- 
tained whether  such  a  case  would  not  come  within  the  rule 
which  has  been  long  established,  and  was  recognised  in  the 
case  of  Cryps  y.  Baj/nton  (a),  which  was  an  action  against 
the  defendant  for  necessaries  supplied  to  a  third  party,  at 
his  request,  and  the  declaration,  which  averred  generally 
that  necessaries  were  supplied,  was  objected  to,  for  not  shew- 
ing what  those  necessaries  were :  the  Court,  however,  held 
it  good,  and  that  the  general  allegation  was  sufficient,  in 
order  to  avoid  multiplicities  in  pleadings  unless  the  items  of 
account  became  important  in  that  particular  suit.  But  that 
point  does  not  arise  here ;  for  the  question  is,  whether  any 
terms  are  stated,  and  if  so,  whether  they  are  fidly  stated, 
and  whether  the  allegation  which  relates  to  them  can  be 
objected  to  on  special  demurrer.  Now,  the  allegation  is 
this,  that  shares  were  allotted  to  the  defendant  on  certain 
terms  then  agreed  upon  between  the  plaintii&  and  the 
defendant,  (that  is  to  say),  ^<that  a  deposit  of  22.  2s.  upon 
each  and  every  of  the  said  shares  so  allotted  to  him  should 
be  paid  by  the  defendant  on  or  before  the  9th  of  December, 
1845,  to  the  account  of  the  said  company,  to  one  of  certain 

(a)  3  Bulst.  31. 
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1847.        bankers,  then  appointed  and  agreed  upon  in  that  behalf^  to 
wit,"  &C. ;  and  it  adds,  '^  of  all  which  premises  the  defendant 
had  notice ;  and  thereupon,  in  consideration  of  the  premises, 
and  that  the  plaintiffs,  at  the  request  of  the  defendant,  then, 
to  wit,  on  &c.,  promised  the  defendant  to  perform  and  fulfil 
the  siud  terms  on  their  part,  the  defendant  then  promised 
the  plaintiffs  to  perform  and  fulfil  the  said  terms  on  his 
the  defendant's  part/'     Mr.  Maynard  says,  there  may  be 
more  terms,  but  I  think  that  such  an  objection  cannot  be 
taken  advantage  of  on  special  demurrer.     The  defendant 
should  have  pleaded  non  assumpsit,  and  if  it  appeared  at 
the  trial  that  there  were  other  terms  in  the  contract,  there 
would  be  a  variance  between  the  declaration  and  proof.   If 
those  terms  required  anything  expressly  to  be  done,  the 
plaintifis,  no  doubt,  were  bound  to  do  it ;  if,  under  any  cir- 
cumstances, they  would  have  raised  by  implication  anything 
to  be  done,  the  plaintifib  were  bound  to  do  what  they  pro- 
mised ;   but  if  the  terms  raised  nothing  to  be  done,  either 
expressly  or  by  implication,  any  reference  to  them  would 
be  surplusage.     The  plaintifis  were  not  bound  to  ascertain 
the  extent  of  their  obligation,  either  express  or  implied. 
They  do  promise  to  do  all  that  on  their  part  was  to  be  done. 
In  my  opinion,  there  was  an  implied  promise  to  some  extent; 
for  instance,  to  continue  their  account  at  the  bankers',  or,  if 
they  changed  their  bankers,  to  give  the  defendant  notice  of 
it.     If  there  was  any  implied  promise,  we  cannot  treat  that 
allegation  as  surplusage,  for  implied  terms  are  as  good  as 
those  expressed.     I  think  that  none  of  the  objections,  either 
of  substance  or  form,  are  well  founded. 

Alderson,  B. — I  am  of  the  same  opinion.  As  to  the 
question  of  illegality,  it  ought  not  to  be  implied;  but  on 
the  face  of  the  declaration  we  must  presume  the  transaction 
to  be  legal.  It  may  be  that  the  company  is  illegal,  if  not 
provisionally  registered;  but  we  do  not  know  that  it  has 
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not  been  so  regust^uei.    It  may  be  kgil,  even  thoi^  not        1847. 

r^istered^  if  it  was  constituted  beibfe  the  Ist  of  XoTember, 

1844 ;  if  that  be  not  so^  the  defendant  should  have  shewn 

it  by  plea,  which  he  has  not  done.     Tben^  as  to  the  case  of 

Wbobner  v.  Toby,  the  answer  has  been  already  given  in 

the  course  of  the  aigumenty  namely,  that  in  fVoobner  y. 

Tobff  the  proof  did  not  agree  with  the  statement  in  the 

declaration;  the  declaration  stated  the  contract  to  have  been 

irith  A.,  B.,  &  C,  while  the  proof  was  that  it  was  with  D., 

E.,  &  F.     The  statement  here  is,  that  the  defendant's 

promise  was  made  with  certain  persons,  being  the  managing 

committee:  yery  probably,  if  the  plaintilK  were  put  to  prove 

that  fact,  they  could  not  do  it,  and  it  might  turn  out,  as  it 

did  in   Woolmer  v.  7Uy,  that  the  contract  sued  on  was 

made  with  other  persons  than  the  plaintiffi.     It  is  sufficient 

for  us  to  say,  that  the  contract  stated  in  this  declaration  is 

a  contract  with  the  pluntiffi,  and  if  in  issue  must  be  so 

proved. 

The  two  other  objections  also  faiL  If  the  language  of 
the  declaration  had  been  ''in  consideration  of  the  premises, 
and  of  the  plaintiffs  undertaking  to  perform  what  was  to  be 
performed  on  their  part,  the  defendant  undertook  and  pro- 
mised on  his  part,"  I  should  have  taken  time  to  consider 
whether  the  omission  to  specify  the  terms  to  be  performed 
on  the  part  of  the  plaintiffs  would  not  have  been  a  good 
objection  on  special  demurrer;  but  here  the  promise  is 
stated  to  be  ''  in  consideration  of  the  premises,  and  that  the 
plaintiffs,  at  the  request  of  the  defendant,  promised  the 
defendant  to  perform  and  fulfil  the  said  terms  on  tiieir  part." 
The  word  ''  said  "  refers  to  the  previous  statements  in  the 
declaration ;  and  if  those  previous  statements  in  the  declara- 
tion are  sufficient,  as  they  clearly  are,  to  shew  certain  express 
or  implied  terms  for  this  promise,  those  terms  are  virtually 
stated  in  the  allegation  of  the  promise  by  the  reference  which 
it  makes  to  those  statements;  therefore  the  special  demurrer 
fuls,  because  it  seeks  to  object  to  the  declaration  as  containing 
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1847.        an  insufficient  statement  of  the  terms,  when  it  is  dear  that 
they  are  sufficiently  stated. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  With  respect  to 
the  objection  that  the  contract  in  this  declaration  should 
have  been  treated  as  a  contract  with  all  the  members  of 
the  company,  and  not  as  a  contract  with  the  managing 
committee,  it  may  be  in  fact  a  contract  with  the  company; 
but  there  is  nothing  in  point  of  law  to  render  it  improper 
to  make  a  contract  with  persons  forming  a  committee  of 
management,  to  enure  to  the  benefit  of  the  company.  It 
does  not  appear  that  the  committee  of  management  were 
part  of  the  company,  but  only  that  the  plaintiffs  had  agreed 
with  other  persons  to  form  a  company,  of  which  they  were 
to  be  part,  and  were  to  allot  shares  in  it  It  then  states, 
that,  in  pursuance  of  that  agreement,  the  plaintiffs  allotted 
shares  to  the  defendant,  and  that  they  performed  all  they 
had  imdertaken  to  perform,  and  that  he  had  not  performed 
what  he  had  imdertaken  to  perform.  If  the  &ct8  be  as  stated, 
I  think  that  there  was  such  a  contract  with  the  plaintiffs  as 
will  enable  them  to  maintain  the  action.  Then  it  is  said 
that  this  does  not  appear  to  be  a  legal  contract,  by  reason 
of  the  Stat.  7  &  8  Yict.  c.  110.  But  it  is  a  good  contract 
at  common  law,  and  illegal  only  if  made  after  the  passing 
of  a  particular  act  of  Parliament,  and  if  certain  requisitions 
are  not  complied  with.  We  cannot  presume  those  facts, 
and  if  they  exist  they  ought  to  come  from  the  other  side. 
The  only  point  about  which  I  entertained  any  doubt  was 
this,  that  it  appeared  by  the  declaration  that  certain  terms 
were  to  be  performed  by  the  plaintiffs,  and  it  was  not  shewn 
what  those  terms  were.  But  the  truth  is,  the  declaration 
shews  that  there  were  no  terms  except  those  already 
averred  in  it,  and  therefore  the  words  implying  those  terms 
are  surplusage.  The  case  resembles  that  of  King  v.  Box^ 
burgh  (a),  where  the  declaration  stated  the  defendant  to  be 

(a)  2  C.  &  J.  418. 
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indebted  for  work  and  labour^  &c.,  and  also  for  diseases  1847. 
and  other  necessary  things  &c.  provided;  and  BayUy^  B., 
said^  that  the  allegation  of  the  defendant  being  indebted  for 
diseases  was  mere  surplusage,  and  might  be  rejected;  and 
that  if  the  count  was  good  as  to  any  one  of  the  considera- 
tions alleged,  the  promise  would  be  supported :  so  here>  I 
think  that  there  is  a  sufficient  consideration  to  support  the 
promise,  the  plaintiffi  having  done  all  that  they  contracted 
to  perform. 

Judgment  for  the  plaintiffs. 


EsDAiLE  (Public  Officer)  &c.  t?.  Tbustwisll.  ^^,  17^ 

UECL  AR  ATION .  in  scire  facias  upon  a  judgment  SemhU,  that  a 
recovered  by  the  plaintiff  as  registered  pubKc  officer  of  the  iJ^fSd^on 
London  and  Westminster  Bank"  aecainst  the  rMristered  *  judgment  re- 

.  .        covered  againtt 

public  officer  of  the  ^'  Leeds  and  West  Biding  Banking  the  public  offi- 
Company.^'     The  declaration,  after  reciting  in  the  usual  co-partnenhipf 
form  the  recovery  of  the  judgment  against  the  public  SSedefendftnt 
officer,  and  that,  uuder  the  provisions  of  the  statute,  execu-  ^t  the  time  of 
tion  might  issue  agdnst  any  member  or  members  for  the  yered,  wasand 
time  being  of  such  copartnership,  proceeded  thus:  ^'  And  hitherto^had 
whereas  R.  Trustwell,  at  the  time  of  such  judgment  being  j^  *°^i^^ 
recovered  as  aforesaid,  was,  and  from  thence  hitherto  hath  the  copartner- 
been,  and  still  is  a  member  of  the  said  copartnership,"  &c.    tpedal  demur- 

Special  demurrer,  assigning  for  causes,  that  the  dedara-  '^' 
tion  shews  that  the  defendant  was  a  member  of  the  said 
'* Leeds  and  West  Biding  Banking  Company"  at  the  time 
of  the  recovery  of  the  said  judgment,  and  also  at  the  time 
of  the  issuing  and  suing  out  of  the  said  writ  in  the  declara- 
tion mentioned;  and  that  the  declaration  is  on  that  account 
double,  or  at  all  events,  uncertain. — Joinder  in  demurrer. 
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1847. 

ESDAILB 
V, 

Trubtwbll. 


Jones,  in  support  of  the  demurrer. — ^First,  the  declaration 
isobyiouBly  double.  The  13th  section  (a)  of  the  7  Geo.  4^ 
c.  46^  "  for  the  better  regulating  copartnerahipe  of  certain 
bankers  in  England/  enacts  that  execution  (that  is^  a  sdre 
facias)  on  any  judgment  obt^ned  against  the  public  officer, 
may  be  issued  against  any  member  or  members  for  the  time 
being  of  such  copartnership,  which  means  at  the  time 
the  scire  &das  issues.  The  section  goes  on  to  provide, 
that,  in  case  that  execution  shall  prove  ineffectual  for 
obtaining  payment  of  the  amount  of  the  judgment,  execu- 
tion may  issue  against  any  person  who  was  a  member 
of  the  copartnership  at  the  time  of  the  judgment  obtained. 
The  effect  of  the  section  is,  that  proceedings  to  execution 
must  be  taken  in  the  first  instance  against  the  persons  who 
are  shareholders  at  the  time  the  scire  facias  issues.  That 
being  so,  it  is  evident  this  declaration  is  double,  for  it 


(a)  Enacts,  ^Hhat  execution 
upon  any  judgment  in  any  ac- 
tion obtained  against  any  public 
officer  for  the  time  being  of  any 
such  corporation  or  copartner- 
ship, carryiug  on  the  business  of 
bankiug  under  the  provisions  of 
this  Act,  whether  as  plaintiff  or 
defendant,  may  be  issued  against 
any  member  or  members  for  the 
time  being  of  any  such  corpora- 
tion or  copartnership;  and  that 
in  case  any  such  execution 
against  any  member  or  members 
for  the  time  being  of  any  such 
corporation  or  copartnership, 
shall  be  ineffectual  for  obtaining 
payment  and  satisfaction  of  the 
amount  of  such  judgment,  it 
shall  be  lawful  for  the  party  or 
parties  so  hanng  obtained  judg- 
ment against  such  public  officer 
for  the  time  being,  to  issue  exe- 
cution against  anj^  person  or  per- 
sons who  was  or  were  a  member 


or  members  of  such  corporation 
or  copartnership  at  the  time 
when  the  contract  or  contracts, 
or  engagement  or  engagements, 
in  which  such  judgment  may 
have  been  obtained  was  or  were 
entered  into,  or  became  a  mem- 
ber at  any  time  before  such  con- 
tracts or  engagements  were  exe- 
cuted, or  was  a  member  at  the 
time  of  the  judgment  obtained : 
Provided  always,  that  no  such 
execution  as  last^ mentioned  shall 
be  issued  without  leave  first 
granted,  on  motion  in  open 
court,  by  the  Court  in  which 
such  judgment  shall  have  been 
obtained,  and  which  motion  shall 
be  made  on  notice  to  the  person 
or  persons  sought  to  be  chained, 
nor  after  the  expiration  of  three 
years  next  after  any  such  person 
or  persons  shall  have  ceased  to  be 
a  member  or  members  of  such 
corporation  or  copartnership.' 
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charges  the  defendant  with  two  liabilities^  and  the  pliuntiff  1847. 
would  be  entitled  to  recover,  upwi  proving  either  that  the  esdailb 
defendant  was  a  shareholder  when  the  writ  of  scire  facias  «  ^^ix 
issued,  or  at  the  time  when  the  judgment  was  recovered.  The 
declaration  would  have  been  perfectly  good,  if  it  had  merely 
stated  that  the  defendant  was  a  member  at  the  one  or  other 
of  those  times.  It  will,  perhaps,  be  said  that  the  declaration 
is  not  double,  because  it  discloses  only  one  cause  of  action; 
but  that  is  not  a  soimd  test,  for  though  the  plaintiff 
exhibits  but  one  cause  of  action,  he  seeks  to  sustain  it  by 
different  liabilities.  The  rule  against  duplicity  is,  ^^  that  a 
declaration  must  not,  in  support  of  a  single  demand,  allege 
seyeral  distinct  matters,  by  any  one  of  which  that  demand  is 
sufficiently  supported.''  Stephen  on  Pleading,  3rd  ed.,  285. 
Secondly,  the  declaration  is,  at  all  events,  objectionable  for 
uncertainty.  How  is  the  defendant  sought  to  be  charged? 
whether  as  a  shareholder  at  the  time  the  scire  facias  issued, 
or  at  the  time  of  judgment  obtained  ?  It  is  impossible  to 
say  upon  which  liability  the  plaintiff  relies.  [Parker  B. — 
There  was  an  application  before  me  at  chambers  to  quash 
a  scire  facias  in  this  form.]  [WiUeSy  amicus  curuty  stated 
that  he  was  counsel  in  the  case  alluded  to,  and  that  Parke,  B., 
quashed  the  writ  because  it  gave  a  chance  of  succeeding  in 
two  events.]  That  is,  in  truth,  the  objection  in  this  case. 
The  declaration  clothes  the  defendant  with  two  characters ; 
in  neither  of  which  is  he  liable,  and  leaves  it  uncertain 
in  which  he  is  sought  to  be  charged.  [Aldersan,  B. 
— Suppose  the  defendant  was  not  a  member  at  the  time 
the  writ  issued,  but  only  at  the  time  the  judgment  was 
obtained;  how  could  he  make  a  valid  plea  to  this  declara- 
tion? His  defence  might  be  a  sufficient  answer  so  far  as 
the  declaration  charged  him  with  being  a  member  at  the 
time  the  judgment  was  obtained,  but  not  to  that  part  of  it 
which  charges  him  as  a  member  for  the  time  being.]  In 
like  manner,  a  defence  which  he  might  have  if  charged  as  a 
member  for  the  time  being  would  be  no  answer  to  the 
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1847.        action,  so  far  as  it  chargedhim  as  a  member  at  the  time  of 

EaoAiLi      judgment.     [Alderson,  B. — If  this  declaration  be  good,  the 

V*  next  step  will  be  to  allege  that  the  defendant  was  a  member 

at  the  time  of  the  contract,  at  the  time  of  the  judgment, 

and  at  the  time  of  the  execution.] 

BoviUy  contra. — The  declaration  shews  but  one  distinct 
liability,  by  reason  of  the  defendant  being  a  member  of  the 
copartnership  at  the  time  the  writ  issued.  Any  allegation 
beyond  that  may  be  treated  as  surplusage.  There  must 
be  an  ineffectual  execution,  before  proceedings  are  taken 
against  a  member  at  the  time  of  judgment  recovered.  The 
prior  execution  must  therefore  appear  on  the  fieuse  of  the 
declaration.  If  in  this  case  the  defendant  were  to  plead 
that  he  was  not  a  member  at  the  time  of  the  judgment,  or 
at  the  time  the  scire  facias  issued,  and  it  should  turn  out 
at  the  trial  that  he  was  a  member  at  the  former  period, 
but  not  at  the  latter,  the  declaration  would  appear  to  be 
bad,  for  not  shewing  on  the  &ce  of  it  a  prior  execution. 
It  is  evident,  therefore,  that  the  only  substantial  and  mate- 
rial allegation  is,  that  the  defendant  was  a  member  at  the 
time  the  writ  issued.  [Parke,  B. — Could  a  person  sued  as 
shareholder  at  the  time  of  judgment  recovered,  traverse  the 
allegation  that  effectual  means  were  taken  to  recover 
against  the  persons  who  were  shareholders  at  the  time  the 
scire  facias  issued?]  It  is  submitted  that  he  might. 
[Parhey  B. — It  would  seem  that  the  legislature  intended 
that  question  to  be  decided  by  the  Court,  and  not  by  a 
jury.]  The  plaintiff  ought  to  allege  on  the  writ  every  fact 
necessary  to  shew  his  right  to  issue  the  execution. 

Parke,  B. — You  had  better  amend,  by  striking  out  the 
allegation  that  the  defendant  was  a  member  at  the  time  of 
judgment  recovered.  The  question  depends  upon  whether 
the  previous  steps  are  a  condition  precedent  to  be  decided 
by  a  jury,  or  whether  the  Court  are  not  to  decide  whether 
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a  second  writ  ought  to  issue.  I  do  not  mean  to  say  that 
you  are  wrong,  but  it  is  a  case  in  which  you  had  better 
amend.  There  is  no  reason  why  you  should  not  amend  the 
writ  as  well  as  the  deckiration.  The  objection  to  amend 
writs  of  summons  arises  from  the  resolution  of  the  judges 
upon  the  peculiar  enactment  of  the  Uniformity  of  Process 
Act,  and  does  not  apply  to  a  scire  facias. 
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Amendment  accordingly. 


Shablakd  v.  LoARiNa. 


Nov.  25. 


1 RESPASS.     The  first  count  was  for  breaking  and  en-  To  a  count  of 
tering  three  closes  of  the  plaintiflT,  called  Five-acres,  Six-  f^^^  three ' 
acres,  and  Northovers.    The  second  count  was  for  breating  i?*^?*® 
and  entering  another  close  of  the  plaintiff's.  pleaded  se- 

The  defendant  pleaded,  1st,  not  guilty  to  the  whole  de-  thepju^ 
daiation ;  2ndly,  as  to  the  first  count,  a  denial  that  the  closes  S^pJU^f^tra 
in  that  count  mentioned  were  the  plaintiff's;  3rdly,  to  the  yi^m  as  to  the 

third  doaef  to 

first  count,  a  justification  under  a  public  right  of  footway  which  the  de- 
over  the  three  closes  in  that  count ;  4thly,  to  the  first  count,  ^^  ^^^ 
a  justification  under  a  private  right  of  footway  over  the  J^^^^^^ 
same  three  doses,  by  prescription;  5thly,  to  the  first  count,  upon  some  of 
a  justification  under  a  similar  right,  by  twenty  years'  user,  ^^Z^ 
under  2  &  3  Will  4,  c.  71 ;   6thly,  to  the  fiiBt  count,  a  ^^^J^ 
justification  under  a  similar  right  by  forty  years'  user.  ^^^^'"^t 

The  plaintiff  replied  by  joining  issue  on  the  first  and  the  defendant 

raooeeded  as  to 
thecanaes  of 
■etion  in  thoae  rioee ■  the  plaintiff  bad  a  Terdiet,  with  one  farthing  damages  vpon  the  new  as- 
signment. There  was  no  certificate  nnder  3  &  4  Vict.  c.  24 : — Held,  that  the  causes  of  action 
in  that  count  were  diTisible;  and  that,  under  the  4  &  5  Ann.  c.  16,  ss.  4,  5,  the  plaintiff  was 
entitled  to  the  costs  of  the  issues  found  for  him,  with  respect  to  the  causes  of  action  in  the  first 
and  second  closes ;  but  that  he  was  deprired  of  all  costs  by  3  &  4  Vict.  c.  24,  with  respect  to 
the  caoae  of  action  for  trespasses  in  the  third  close.  By  the  one  statute  the  defendant  is 
punished  for  pleading  pleas  which  he  cannot  support ;  and  by  the  other,  the  plaintiff  is  punished 
for  bringing  a  MtoIous  action,  in  which  he  succeeds. 
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1847.        second  pleas.     As  to  so  much  of  the  third  plea  as  related 
Sbarland     ^  ^^^  trespasses  committed  in  Five-acres  and  Six-acres, 
V-  the  plaintiff  traversed  the  right  of  way  modo  et  forind,  upon 

which  issue  was  joined.  As  to  so  much  of  the  third  plea 
as  related  to  the  trespasses  committed  over  Northovers,  the 
phiintiff  new  assigned  trespasses  extra  viam,  to  which  the 
defendant  pleaded  not  guilty,  upon  which  issue  was  joined. 
The  fourth,  fifth,  and  sixth  pleas  were  traversed  by  the 
plaintiff,  and  issue  was  joined  upon  them.  At  the  trial, 
before  WiUiamSy  J.,  at  the  last  assizes  for  Somersetshire, 
the  jury  found  a  verdict  for  the  plaintiff  on  the  first  count 
on  the  plea  of  not  guilty,  and  for  the  defendant  on  the 
second  count;  on  the  issue  to  the  second  plea,  for  the 
plaintiff;  as  to  so  much  of  the  third  plea  as  related  to 
Five-acres  and  Six-acres,  for  the  defendant ;  as  to  the  new 
assignment  in  respect  of  Northovers,  for  the  plaintiff,  with 
a  farthing  damages ;  and  the  issues  on  the  fourth,  fifth,  and 
sixth  pleas  for  the  plaintiff.  There  was  no  certificate  ob- 
tained under  3  &  4  Vict  c.  24.  The  Master  on  taxation 
refused  to  allow  the  plaintiff  any  costs.  A  rule  having 
been  obtained  to  review  the  taxation, 

Taprell  shewed  cause  (Nov.  22).  —  The  Master  was 
right  in  not  allowing  the  plaintiff  any  costs.  The  question 
turns  upon  the  construction  to  be  put  upon  Lord  DenmaiCs 
Act,  8  &  4  Vict,  c  24,  which  was  passed  with  the  same  ob- 
ject as  the  43rd  Eliz.  c.  6,  namely,  to  exclude  frivolous 
actions  from  the  superior  courts  of  law.  Under  the  fonner 
statute  of  Eliz.,  it  was  held  that  where  the  judge  certified 
to  deprive  the  plaintiff  of  costs,  the  damages  being  under 
forty  shillings,  the  plaintiff  was  not  entitled  to  the  costs  of 
the  pleas  found  for  him,  notwithstanding  the  statute  of 
4  Ann.  c  16,  s.  45 ;  Hovard  v.  Cheshire  (a),  Richmond  v.  John- 
son  (b).     The  authority  of  these  cases  was  recognised  by 

(a)  Sayer,  260.  (b)  7  East,  683. 
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PatUsony  J.,  in  Robinson  v.  Messenger  (a),  where  he  says,  "  In  1847. 
Biehmond  v.  Johnson  it  was  held  that  the  statute  4  Ann.  c.  1 6»  Sh a&lamd 
8.  5,  did  not  destroy  the  effect  of  the  judge's  certificate  un-  i^^^i^o. 
der  tiie  statute  43  Eliz.  c.  6^  s,  2,  though  there  were  seye- 
ral  pleas."  Under  22  &  23  Car.  2^  c  9,  where  the  damages 
were  under  forty  shillings,  and  there  was  no  certificate  of 
the  judge,  the  plaintiff  was  not  entitled  to  any  more  costs 
than  damages,  notwithstandmg  the  statute  of  Anne.  It  is 
admitted  that  where  the  defendant  pleads  several  pleas, 
each  of  which  goes  to  the  whole  cause  of  action,  and  the 
issue  on  any  one  is  found  for  him,  as  he  is  entitled  to  the 
postea  and  general  costs,  the  plaintiff  is  entitled  to  the  costs 
of  those  issues  which  are  found  for  him  under  the  statute  of 
Anne ;  but  here  the  plaintiff  has  obtained  a  verdict  upon 
the  new  assignment.  The  plaintiff  is  substantially  in  the 
same  situation  as  if  he  had  established  a  good  cause  of  ac- 
tion upon  not  guilty  pleaded  to  the  declaration.  Lord 
Denrnofis  Act  was  not  intended  to  make  any  difference  in 
the  practice  with  respect  to  the  costs  of  double  pleadings. 
It  was  intended  to  apply  to  the  case  where  a  verdict  is 
found  in  a  suit  in  which  there  are  a  variety  of  issues.  In 
Marriott  v.  Stanley  {h\  MauUy  J.,  says,  ^'  A  suit  in  which 
less  than  forty  shillings  is  properly  recovered  is  frivolous 
within  the  intention  of  the  statute,  but  those  are  exceptions 
to  it  which  are,  in  fact,  brought  to  try,  not  merely  the  right 
to  recover  damages,  but  to  try  a  right  beyond  that,  or 
to  vindicate  the  phdntiff  from  the  vexation  of  a  wilful  and 
malicious  injury.  All  others  are  frivolous  and  vexatious, 
and  the  plaintiff  should  be  deprived  of  his  costs."  New- 
Urn  V.  Baiffe^c)  is  an  authority  in  the  defendant's  favour. 
That  was  an  action  of  libel,  to  which  the  defendant 
pleaded  not  guilty  and  several  other  pleas ;  the  plaintiff  re- 
covered a  verdict  upon  all  the  issues,  with  three  farthings 

(a)  8  Ad.  &  Ell.  609.        (b)  9  Dowl.  P.  C.  61.        (c)  1  C.  B.  187. 
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1847.  damages,  and  it  was  held  that,  under  Lord  DenmcaCs 
Shablano  Act,  be  was  not  entitled  to  any  costs,  [Parke,  B. — All  the 
LoABiNo  issues  were  found  for  the  plaintiff  in  that  case.]  If  the 
plaintiff  is  not  entitled  to  any  costs  where  he  has  succeeded 
in  establishing  his  whole  cause  of  action,  how  should  he  be 
in  a  better  condition  where  he  has  failed  as  to  part?  Lord 
Denmaais  Act  does  not  contemplate  the  division  of  the  ac^ 
tion,  neither  did  the  acts  of  Eliz.  &  Car.  2.  The  intention 
of  the  statute  is,  that,  where  the  action  results  in  a  verdict 
for  less  than  forty  shillings,  the  plaintiff  shall  incur  the 
penalty  of  losing  all  his  costs.  Statutes  which  deprive  a 
plaintiff  of  costs  with  the  view  of  discountenandng  fiivolous 
suits  should  be  liberally  construed,  in  order  to  advance  that 
object ;  Irwine  v.  Reddish  (a).  The  7th  rule,  Hikiy  Term, 
4  WilL  4,  does  not  affect  the  present  question :  Simpson 
V.  Hurdiss  (A),   Robinson  v.  Messenger  (c),  Fry  v.  Monc" 

ton  {dy 

Montague  Smith,  in  support  of  the  rule. — Li  the  present 
case  there  are  three  distinct  causes  of  action,  for  trespasses 
committed  in  three  closes.  As  to  two  of  these  the  plidntiff 
has  failed,  but  he  has  succeeded  as  to  the  third  on  the  new 
assignment.  With  regard  to  the  new  assignment  it  is 
admitted  that  he  is  not  entitled  to  any  costs,  but  it  is  con- 
tended that  he  is  entitled  to  the  costs  of  the  issues  which 
were  found  for  him  in  respect  of  the  causes  of  action  on 
which  he  has  failed.  The  case  of  Newton  v.  Rowe  (e)  is 
distinguishable  from  the  present ;  there  all  the  issues  were 
found  for  the  plaintiff,  here  some  are  found  for  the  defend- 
ant. The  words  of  Lord  DenmarCs  Act  are,  that  if  the 
plaintiff  ^^  shall  recover  by  the  verdict  of  a  jury  less  damages 
than  forty  shillings,  such  plaintiff  shall  not  be  entitled  to  re- 

(a)  6  B.  &  Aid.  796.  (d)  9  Dowl.  P.  C.  967. 

\b)  2  M.  &  W.  84.  (e)  1  C.  B.  187. 

(e)  8  Ad.  &  £11.  609. 
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cover  or  obtain  from  the  defendant  in  respect  of  such  verdict         1847. 
any  costs  whatever."    The  words  "  in  respect  of  such  ver-     shabland 
diet"  override  the  whole  clause.      The  plaintiff  does  not      lo^J^',„^ 
ask  for  costs  in  respect  of  the  verdict,  but  he  contends  that 
he  is  entitled  to  them  by  the  statute  of  Anne.     Here  are 
three  distinct  and  divisible  causes  of  action ;  that  was  not 
so  in  Newton  v.  Rowe  (a).     In  Hovard   v.  Cheshire  (&) 
all  the  issues  were  found  for  the  plaintiff.    Where  the  de- 
fendant obtains  the  verdict,  and  the  plaintiff  succeeds  upon 
some  of  the  issues,  the  plaintiff  is  entitled  to  the  costs  of 
the  issues  so  found  for  him :  Spencer  v.  Hamerton  (c).     It 
cannot  be  said  that  the  causes  of  action  upon  which  the 
plaintiff  has  failed  are  frivolous.    The  cases  already  dedded 
do  not  interfere  with  the  present :  the  question  here  is  new. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C*  B. — In  this  case  the  plaintiff  brought  an 
action  for  several  trespasses  in  tiiree  different  closes,  Six- 
acresi,  Five-acres,  and  Northovers,  in  one  count ;  in  the  se- 
cond ootrnt  in  another  close.  Not  guilty  was  pleaded  to 
all;  2ndly,  not  the  plaintiff^s  closes;  3rdly,  a  public  way 
over  the  three  closes  in  the  first  count;  4thly,  5thly,  and 
6thly,  a  private  way  over  the  three  closes  by  prescription, 
twenty  years'  user,  and  forty  years'  user.  These  four  latter 
pleas  were  to  the  first  count  alone.  The  replications  took 
issue  on  the  first  and  second  pleas,  and  traversed  all  the  pleas 
except  that  of  public  way,  so  far  as  related  to  Northovers, 
as  to  which  the  plaintiff  newly  assigned  trespasses  extrd 
viam,  which  was  denied  by  the  rejoinder.  On  not  guilty, 
the  verdict  was  for  the  plaintiff  on  the  first  count;  for  the 
defendant  on  the  second ;  on  the  second  plea,  for  the  plain- 

(a)  1  C.  B.  187.        {h)  Sayer,  260.        (c)  4  Ad.  &  E11.413. 
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1847«        tiff;  on  the  third,  as  to  Six-acres  and  Five-acres,  for  the 
Shaklamd     defendant;  on  the  new  asrignment  for  the  plaintiff,  with 
V-  one  farthing  damages.     And  the  issues  on  the  fourth,  fiflfa, 

and  sixth  pleas  were  found  for  the  plaintiff«  The  Master 
refused  to  tax  the  plaintiff  any  costs,  and  a  rule  was  ob- 
tained to  review  the  taxation. 

On  this  record  it  i^pears  that  the  plaintiff  has  altogether 
failed,  and  the  defendant  has  succeeded,  with  respect  to  the 

« 

cause  of  action  in  two  closes,  but  that  he  has  pleaded  as  to 
that  cause  of  action  four  several  unnecessary  pleas,  on 
which  the  plaintiff  has  had  a  verdict.  With  respect  to  the 
cause  of  action  for  trespasses  in  the  third  close,  he  has 
brought  an  action  in  respect  of  which  he  has  obtained 
only  one  farthing  damages,  and  so  far  therefore  as  re- 
lates to  that  cause  of  action,  the  effect  of  Lord  DenmarCs 
Act  is  to  deprive  the  plaintiff  of  all  costs.  This  result  is 
a  punishment  for  having  brought  a  frivolous  action  for  that 
cause,  and  there  is  no  doubt  that  if  the  plaintiff  had  sued 
for  that  cause  of  action  alone,  and  there  had  been  special 
pleadings  all  found  for  him,  he  would  have  lost  all  the  costs 
of  all  the  issues,  as  was  properly  decided  in  the  case  oi  New^ 
ton  V.  Rowe  (a).  In  such  a  case  the  statute  of  4  Ann.  c.  16, 
does  not  apply,  for  no  one  plea  as  to  the  cause  of  action  was 
found  for  the  defendant.  In  such  case  it  may  be  that 
there  is  an  inconvenience  (as  suggested  in  this  case),  as  con- 
trasted with  the  case  of  a  verdict  for  the  defendant  upon 
the  plea  of  not  guilty,  and  for  the  plaintiff  on  the  justifica- 
tions. But  in  the  case  where  the  defendant  so  succeeds,  the 
matter  in  dispute  may  have  really  been  of  serious  amount 
to  the  plaintiff ;  whereas,  when  the  plaintiff  succeeds,  it  is  by 
the  verdict  of  the  jury  ascertained  to  be  so  frivolous  that 
the  legislature  has  thought  no  action  at  all  should  have 
been  brought  in  respect  of  it.     ^^  Other  hardships,'*  as  my 

(a)  1  C.  B.  187. 
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brother  Matde  in  Newton  y.  Rowe  properly  observeB,  ^'  might        1847. 
possibly  be  suggested,  but  no  doubt  the  legislature  has     sharland 
thought  that  all  these  are  outweighed  by  the  advantages  to  v. 

result  from  the  discouragement  of  petty  litigation."  We 
concur  entirely  in  that  decision,  and  if  there  had  here  been 
a  set  of  special  pleas  to  the  new  assignment,  all  foimd  for 
the  plaintiff,  the  plaintiff  could  still  have  had  no  costs  what^ 
ever  in  respect  thereof. 

But  here  there  is  a  divisible  cause  of  action  in  respect  of 
the  trespass  in  two  of  the  three  closes  in  the  first  count. 
We  have  held  such  a  cause  of  action  to  be  divisible  in 
ejectment;  Doe  d.  Bowman  v.  Lewis  (a)  \  as  it  had  been 
previously  held  to  be  divisible  in  other  cases,  as  in  Cox  v. 
Thomason{b\  and  other  authorities  on  this  point.  The 
plaintiff,  therefore,  with  respect  to  those  causes  of  action,  is 
not  in  the  position  of  a  person  bringing  a  frivolous  action, 
but  in  that  of  a  person  who  has  brought  an  action,  it  may 
be  for  a  real  grievance,  but  in  which  he  has  failed.  If  this 
action  had  been  brought  for  that  cause  alone,  it  is  clear  that, 
under  the  statute  of  4  Ann.  c.  16,  the  plaintiff  would  have 
been  entitled  to  the  costs  of  those  issues  found  for  him, 
there  being  also  issues  found  for  the  defendant,  giving  the 
general  costs  of  the  cause  to  him.  For  that  statute  applies 
to  cases  where  one  or  more  issues  are  found  for  the  defend- 
ant: Richmond  Y.  Johnson  {c). 

Being  of  opinion  ihskt  the  causes  of  action  are  divisible, 
we  think  that  this  case  is  to  be  treated  as  if  it  were  a  separate 
action  for  the  trespasses  in  two  closes,  and  consequently 
the  plaintiff  is  entitled  to  have  the  costs  of  the  issues  found 
for  him,  as  to  those  closes,  taxed;  but  he  is  entitled  to  no 
costs  in  respect  of  the  third  close.  The  consequence  is,  that 
the  plaintiff  is  in  a  better  condition  by  bringing  an  action  in 
which  he  fails  altogether,  than  by  bringing   a  frivolous 

(a)  13  M.  &  W.  249.  {b)  2  C.  &  J.  498.  (c)  7  East,  583. 
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1847«         one  in  which  he  succeeds:   but  this^  we  think,  is  the 
g"     ^  ^  J      true  result  of  Lord  DenmatC^  Act,  combined  with  the 
V*  cases  establishing  the  proper  construction  of  the  statute  of 

Anne. 

It  is,  however,  to  be  observed,  that  the  defendant,  when 
he  succeeds,  is  punished  by  the  one  statute  for  improperly 
pleading  pleas  which  he  cannot  support ;  and  the  plaintiff, 
when  he  succeeds,  is  punished  by  the  other  statute  for 
bringing  a  fHvolous  suit. 

Rule  absolute. 


Nov.  12.  Grout  v.  Enthoven,  James,  and  Others. 

E.,  one  of  8«-  Assumpsit  by  drawer  against  acceptors  of  a  bill  of  ex- 
laed  as  accept-  change.  Plea  by  the  defendant  Enthoven,  that,  long  before 
SJhM^*!^^  ""^  a^^  at  the  time  of  the  acceptance  of  the  said  bill,  the  de- 
pleaded  that,  at  fendants  were  in  partnership  together  in  trade,  under  the 

the  time  of  the  r  r      o  > 

acceptance,  the  firm  and  style  of  Ricketts,  James,  &  Co.,  upon  the  terms 
were  partnen  (amongst  others)  that  neither  of  the  said  partners  should, 
vponjhe  terma  ^Jtjjout  the  consent  of  the  others,  draw,  indorse,  accept,  or 
others),  that      ncficotiate  any  bill  of  exchange  or  promissory  note  in  the 

neither  of  the  r  ^u         -^   ^  \  A      ^x.        -J  n        r  ui 

partnersshonld,  name  01  the  saiQ  nrm,  so  as  to  render  the  said  firm  liable 
consent  of  the  thereon,  otherwise  than  for  or  in  respect  of  bon&  fide  debts 
others,  draw,      ^j.  liabilities  of  the  said  firm.     Averment,  that  the  sud  bill 

indorse,  accept, 

or  negotiate  was  drawn  upon  and  accepted  by  the  said  other  defendants 
change  in  the  in  the  name  of  the  said  firm  without  the  knowledge  or  con- 
flm^o^er^    sent  of  the  defendant  Enthoven,  and  in  fraud  of  him,  and 

than  for  bonA 
fide  debts  or 

liabilities  of  the  firm ;  that  the  bill  was  accepted  by  the  other  defendants  in  the  name  of  the 
firm  withoat  the  knowledge  or  consent  of  defendant  E.,  and  in  fraud  of  him,  and  in  Tiolation  of 
the  terms  of  the  partnership,  and  was  delivered  bj  the  other  defendants  to  the  plaintiff  for  and 
on  account  of  money  due  and  owing  to  the  plaintiff  from  the  defendant  J.,  and  not  for  any 
debt  or  liability  of  the  firm ;  of  all  which  the  plaintiff  had  notice  at  the  time  of  the  deliTery  of 
the  bill  to  him ;  that  there  never  was  any  value  or  consideration,  except  as  aforesaid,  for  the 
acceptance  of  the  bill,  or  for  the  payment  thereof,  by  the  defendant  £. ;  and  that  the  plaintiff 
has  always  held  the  same  without  value  or  consideration.  Verification: — Heldt  on  special 
demurrer,  that  the  plea  was  an  argumentative  denial  of  the  acceptance,  and  therefore  bad. 
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in  Tiolation  of  the  said  terms  of  partnership,  and  was  deli-         1847. 
vered  hj  the  said  other  defendants  to  the  plaintiff  for  and        qrout 
on  account  of  money  due  and  owing  to  the  plaintiff  from  «• 

the  defendant  James,  and  other  persons  to  the  defendant 
Enthoyen  unknown,  and  not  for  or  on  account  or  in  respect  of 
any  bon&  fide  debt  or  liability  of  the  said  firm,  of  all  which 
the  plaintiff  had  notice  at  the  time  of  the  delivery  of  the 
said  bill  to  him  as  aforesaid,  and  that  there  never  was  any 
value  or  consideration  except  as  aforesaid  for  the  acceptance 
of  the  said  bill,  or  for  the  payment  thereof  by  the  defendant 
Enthoven,  or  for  his  liability  to  pay  the  amount  of  the  said 
bill,  or  any  part  thereof,  and  the  plaintiff  hath  always 
hitherto  held  and  now  holds  the  same,  without  such  value 
or  consideration.     Verification. 

Special  demurrer,  assigning  for  cause,  that  the  plea 
amounts  to  a  denial  of  having  accepted  the  bill  of  exchange 
as  in  the  declaration  alleged,  and  is  an  informal  and  argu- 
mentative traverse  of  that  allegation,  and  amounts  to  the 
general  issue.     Joinder  in  demurrer. 

Butt,  in  support  of  the  demurrer. — The  plea  is  bad  upon 
special  demurrer,  on  the  authority  of  Jones  v.  Corbett{a). 
That  was  an  action  against  two  defendants  as  acceptors  of 
a  bill  of  exchange,  to  which  A.  pleaded,  that,  before  and  at 
the  time  &c.,  defendants  were  partners,  and  as  such  had  ac- 
cepted bills  in  the  partnership  name ;  that  B.  accepted  the 
bill  in  question,  using  the  SMd  name,  in  fraud  of  A.,  for  his 
own  private  purposes,  and  not  those  of  the  partnership,  and 
without  the  authority  of  A.,  and  that  A.  never  had  any  con- 
sideration or  value  for  the  acceptance,  and  never  adopted  it ; 
of  all  which  premises  the  plaintiff,  at  the  time  of  the  draw- 
ing and  accepting,  had  notice.  That  was  held,  on  special 
demurrer,  a  bad  plea,  as  amounting  to  an  argumentative 
denial  of  the  acceptance.    Patteson,  J.,  there  said,  *^  There 

(a)  2  Q.  B.  828. 
cc  2 
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is  not  in  this  plea  any  confession  of  an  acceptance  in  fact ; 
if  there  had  been^  it  would  have  been  proper  to  plead  spe- 
cially anything  that  gave  it  the  character  of  illegality.  But, 
when  it  is  said  that  the  person  who  appears  as  acceptor  was 
not  an  authorised  agent  for  the  purpose,  that  is  in  effect  a 
denial  of  the  acceptance."  The  present  plea  is  rimilar  to 
that,  and  therefore  bad  on  the  same  ground. 


Meymott^  contrik,  admitted  that  he  could  not  distinguish 
the  present  case  from  Janes  v.  Carbett,  [^Rolfe,  B. — The 
meaning  of  the  plea  is,  that  the  other  defendants  had  no 
authority  as  agents  of  the  defendant  Enthoven  to  accept  the 
bill.  Aldersan,  B. — The  plea  is  an  argumentative  denial  of 
the  acceptance.] 

Per  Curiam  (a). — There  must  be 

Judgment  for  the  pliuntiff. 
(a)  PoUocky  C.  B.,  Alderson,  B.,  and  Rolfey  B. 


Nov.  12.  Spindler  and  Jessie  his  Wife  v.  Grellett. 

A  declaration     JJeBT. — The  declaration  stated,  that  the  defendant,  on 

itatedf  that  the  . 

defendant  ma^  the  25th  of  August,  A.  D.  1840,  whilst  the  plaintiff  Jessie 
note^'a^^re.  ^^  ^^®  *^^  unmarried,  made  his  promissory  note  in  writ- 
by  promued  to  jngr  and  then  delivered  the  same  unto  the  said  Jessie,  and 

pay  to  the  ^^  , 

pUdntiffy  •<  by  thereby  promised  to  pay  to  her,  by  name  and  addition  of 
addition  of        Miss  Jessic  Hopc,  at  10,  DuncauHstreet,  Edinburgh,  the 

Miss  Jessie 

Hope,  at  10, 

Duncan  Street,  Edinburgh,"  the  sum  of  j^OO,  &c.    Averment,  that  the  plaintiff  was  always 

ready  and  willing  to  receive  the  said  sum,  according  to  the  tenor  and  effect  of  the  note,  of  which 

the  defendant  h^  notice.     Breach,  non-payment : — Held,  on  general  demurrer,  that  this  was  a 

note  payable  at  a  particular  place,  and  that  the  declaration  was  bad  for  want  of  an  averment  of 

presentment  at  that  place. 
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Bum  of  £200,  by  instalments  of  £15  per  quarter,  to  com-  1847. 
mence  on  the  Ist  of  December  then  next,  and  so  on  until  spikdlbr 
the  said  sum  of  £200  should  be  paid.  Averment,  that  ^  v- 
whilst  the  said  Jessie  was  sole  and  unmamed,  divers,  to  wit, 
seven  of  the  said  instalments  had  become  due  and  payable, 
and  that  the  said  Jessie,  whilst  she  was  sole  and  unmarried, 
was  always  ready  to  receive  the  said  last*mentioned  instal- 
ments according  to  the  tenor  and  effect  of  the  said  note,  and 
that  since  the  marriage  of  the  plaintiffs  (which  took  place 
on  the  10th  of  October,  a.  d.  1842,)  and  before  the  com- 
mencement of  this  suit,  the  residue  of  the  said  instalments 
and  of  the  said  sum  of  £200  in  the  said  note  specified,  had 
become  due  and  payable ;  and  that  the  plaintiffs  since  that 
time  have  always  been  ready  to  receive  the  said  residue  of 
the  said  sum  of  £200  according  to  the  tenor  and  effect  of 
the  said  note,  of  which  said  several  premises  the  defend- 
ant, before  the  commencement  of  this  suit,  had  notice* 
Breach,  non-payment. 

Greneral  demurrer,  and  joinder  therein. 

One  of  the  points  for  argument  was,  that  although  the 
said  promissory  note  is  shewn  to  have  been  drawn  payable  at 
a  particular  place,  it  is  not  alleged  to  have  been  presented 
there  for  payment. 

Adduon^  in  support  of  the  demurrer. — The  declaration  is 
bad,  for  want  of  an  averment  that  the  note  was  presented 
for  payment  at  10,  Duncan-street,  Edinburgh.  Before  the 
statute  1  &  2  Gea  4,  c  78,  there  could  be  no  doubt  that 
where  a  bill  or  note  was,  in  the  body  of  it,  made  payable  at 
a  particular  place,  a  presentment  at  such  place  must  have 
been  averred  and  proved ;  Rawe  v.  Ycning  (a),  Sanderson  v. 
Bowes  (b).  That  statute  applies  to  bills  only,  and  the  law 
with  respect  to  promissory  notes  remains  unaltered :  ^m- 
&&I  V.  DartneU(c).     [Alderson,  B. — The  other  side  will 

(a)  2  B.  &  B.  166.         (b)  U  East,  600.  (e)  12  M.  &  W.  830. 
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1847.  contend  that  the  words  '^  at  10,  Duncan-fltreet,''  are  nothing 
Spindlba  i^ore  than  part  of  the  description  of  the  payee.]  If  so,  the 
^    ^'  words  would  have  been  ^'of  10^  Duncan-street,"  and  not 

6ablx«itt. 

"  at.**  It  is  a  prindple  of  law  that  pleadings  are  to  be  taken 
most  strongly  against  the  party  pleading  them :  Pearce  v. 
Champneys  (a).  It  will  perhaps  be  urged,  that  where  an 
ambiguity  exists,  such  construction  is  to  be  adopted  as  will 
give  effect  to  the  document  declared  on;  but  that  rule 
must  be  received  with  some  qualification.  In  Rex  v.  Slto- 
vena  (&),  which  was  an  indictment  on  the  33  Greo.  3,  c  52, 
s.  62,  charging  a  British  subject  residing  in  India  with  re- 
ceiving presents  ^'for  a  long  time,  to  wit,  tin/tf"  a  certain 
day,  the  question  was  whether  the  word  '^  until "  was  to  be 
construed  exclusive  or  inclusive  of  the  day  to  which  it  ap- 
plied, and  the  Court  held  that  it  might  be  construed  in 
either  way,  according  to  the  context  and  subject-matter. 
Lord  EUenborough,  in  delivering  judgment,  sud  (c) :  '^  If  the 
word  ^ until'  had  occurred  in  a  contract,  and  the  context 
or  subject-matter  evidently  shewed  that  it  was  meant  in  an 
inclusive  sense,  there  can  be  no  doubt  but  that  the  Court, 
in  furtherance  of  such  intention,  would  so  construe  it"  In 
Fleetwood  v.  Curley{d),  it  was  agreed  that  words  of  an  am- 
biguous sense  shall  receive  the  best  sense.  The  obvious 
meaning  and  best  sense  of  these  words  is,  that  the  note  is 
payable  at  a  particular  place. 

Needham,  contrd. — According  to  a  reasonable  construc- 
tion of  this  instrument,  it  is  not  a  note  payable  at  a  particu- 
lar place.  If  the  words  "  at  10,  Duncan-street,  Edinburgh,'* 
had  been  inserted  after  the  words  "  to  pay  her,"  the  effect 
would  have  been  to  render  the  note  payable  at  that  place 
only ;  but  following,  as  they  do,  the  name  of  the  payee,  they 
are  merely  words  of  description  or  addition.     Claus  in  Scot- 


(a)  3  Dowl.  P.  C.  276.  (c)  P.  266. 

{b)  5  £ast,  244.  (d)  Hob.  267. 
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land  are  better  known  by  place  than  name.     The  rule,  that         1847. 
pleadings  are  to  be  taken  most  strongly  against  the  party      ^"*''     ' 
pleading  them^  is  only  applicable  to  cases  of  ambiguity  in  v, 

the  words  themselves.  Here  the  word  **at"  evidently 
means  "residing  at."  [Aldersouy  B. — If  the  word  "at" 
means  "  of,"  why  not  so  state  it  in  the  declaration  ?  That 
would  be  describing  the  instrument  according  to  its  legal 
effect.]  There  is  no  ambiguity  in  the  words,  and  even  ad- 
mitting that  they  are  capable  of  two  constructions,  the  ob- 
jection simply  resolves  itself  into  one  of  a  want  of  certainty, 
whi6h  can  only  be  taken  advantage  of  on  special  demurrer. 
On  general  demurrer  the  Court  will  make  every  intendment 
in  £Bivour  of  the  declaration.  The  present  case  is  not  go- 
verned by  the  decisions  cited,  for  the  law  as  to  payment  of 
notes  at  a  particular  place  (which  it  is  conceded  is  not  al- 
tered by  the  1  &  2  Geo.  4,  c.  78),  applies  only  to  negotiable 
securities,  and  not  to  an  instrument  like  the  present,  which 
merely  creates  a  debt  between  the  parties  to  it.  A  cove- 
nant to  pay  at  a  particular  place  may  be  stated  as  a  cove- 
nant to  pay  generally.  As  between  payee  and  maker,  no 
demand  need  be  proved.  fVain  v.  Bailey  (a)  decided,  that 
when  a  note  is  not  negotiable,  the  maker  cannot  refuse  pay- 
ment, though  the  payee  be  unable  or  refuse  to  produce  it. 
The  effect  of  that  decision  is,  that,  where  a  note  is  not  ne- 
gotiable, a  presentment  for  or  demand  of  payment  is  un- 
necessary. [Pollocky  C.  B. — All  that  fVain  v.  Bailer/ decides 
is,  that,  where  the  instrument  is  not  negotiable,  the  maker  is 
bound  to  pay  it  without  its  production,  and  therefore  it  is 
no  answer  to  say  that  he  was  always  ready  and  willing  to 
pay  on  the  note  being  delivered  up.]  It  is  the  duty  of  the 
maker  of  a  note  to  be  ready  to  pay  at  all  places,  and  the 
effect  of  a  contract  to  pay  at  a  particular  place  is  to  enable 
the  maker  to  relieve  himself,  by  shewing  that  he  was  then 
and  there  ready  to  pay.     But  that  applies  only  to  negoti- 

(a)  10  A.  &  E.  616. 
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able  iDBtrumento.  IFoUock,  C.  B. — Why  Bhould  tbe  con- 
tract of  the  parties  be  altered,  because  tbe  Dote  is  not  nego- 
tiable ?  Bolfe,  B. — It  would  be  strange  if  the  maker  was 
ready  to  pay  at  the  place  mentioned  in  the  notet  and  yet 
was  liable  to  be  saed  because  he  was  not  somewhere  else  to 
pay  it.]  If  presentment  be  necessary,  it  is  in  aabstance  al- 
l^^  in  this  declaration,  for  it  is  averred  that  the  plaintiff 
were  always  ready  and  willing  to  receive  the  amount  ac- 
cording to  the  tenor  and  efiect  of  the  note  of  which  the  de- 
fendant had  notice.  Huffam  t.  ElU*  (a)  is  an  authority  to 
shew  that  such  all^;ation  is  sufficient  on  general  demurrer. 
\Polhck,  C.  B— Here  there  is  no  averment  of  demand.] 

Additony  in  reply. — The  Court  will  not  judidaUy  notice 
the  Scotch  language  or  customs.  The  words  "at  10,  Dun- 
can-street," by  a  reasonable  construction,  mean  that  the  note 
is  to  be  payable  at  that  particular  place.  In  Davaston  v. 
Payne  (b),  BuUer,  J.,  says,  "  By  a  common  intent  I  under- 
stand that  where  words  are  used  which  will  bear  a  natural 
sense,  and  also  an  artifiml  one,  or  one  to  be  made  out  by 
argument  or  inference,  the  natural  sense  shall  previul:  it  is 
simply  a  rule  of  construction,  but  not  of  addition.  Common 
intent  cannot  add  to  a  sentence  words  which  are  omitted. 
There  is  also  another  rule  in  pleading,  which  is,  that,  if  the 
meaning  of  words  be  equivocal,  they  shall  be  taken  most 
strongly  against  the  party  pleading  them."  That  ride  was 
recognised  by  Bayky,  J.,  in  TTtomUm  v.  Adams  (c).  There 
is  no  foundation  for  the  argument  that  a  presentment  is  not 
necessary  in  the  case  of  a  note  which  is  not  negotiable. 

Pollock,  C.  B. — 1  am  of  opinion  that  our  judgment 
should  be  for  the  defendant.  The  form  of  the  note  must 
be  taken  to  be  that  set  out  in  the  declaration.  The  qoes- 
tioQ  then  is,  what  is  the  effect  of  a  note  by  which  the  de- 

(a)  3  Taunt.  41fi.  {b)  2  U.  Blac.  fiSl.  (c)  &  H.  &  Sel.  38. 


MICHAELMAS  TBBM,   11  VICT.  S89 

fendant  promised  to  pay  one  of  the  plaintiffs^  when  sole,  by         1847. 
the  name  and  addition  of  "  Miss  Jessie  Hope,  at  10,  Duncan*      SfindleI 
street,  Edinburgh  ?"     Is  it  necessary,  on  account  of  the  am-     ^    ^' 

.  Gkbllett. 

biguity  and  uncertainty  of  the  language,  to  seek  for  the 
meaning  of  the  parties  out  of  the  note  itself,  or  is  it  not  ra- 
ther an  inference  of  law,  from  the  very  form  of  the  note,  that 
it  is  payable  at  10,  Duncan-street?  The  statute  1  &  2 
6ea  4,  c  78,  does  not  apply  to  promissory  notes,  which 
must  still  be  presented  for  payment  at  the  particular  place 
(if  any)  at  which  they  are  made  payable.  Mr.  Needham 
says,  that  there  is  a  distinction  between  notes  which  are  ne- 
gotiable and  those  which  are  not.  No  doubt  there  is  a  dis- 
tinction in  one  respect,  as  pointed  out  in  Wain  v.  Bailey^ 
viz.  that  the  latter  are  available  only  in  the  hands  of  the 
party  to  whom  they  are  made  payable,  whereas  the  former 
are  payable  to  any  bon&  fide  holder.  But  that  case  fails  to 
shew  that  there  is  any  such  distinction  as  that  contended 
for,  viz.  that  the  place  of  payment  is  a  matter  wholly  im- 
materiaL  If  there  had  been  any  difference,  I  should  have 
thought  that  where  the  contract  is  by  the  instrument  con- 
fined to  the  parties  tiiemselves,  the  place  of  payment,  being 
part  of  the  contract,  would  be  more  likely  to  be  important 
than  in  a  case  where  the  instrument  went  into  the  hands  of 
other  persons.  It  is  said  that  the  declaration  does  in  sub- 
stance state  a  presentment,  because  it  alleges  that  the  plain- 
tiff was  always  ready  and  willing  to  receive  the  amount  ac- 
cording to  the  tenor  and  effect  of  the  note.  But  I  think 
that  averment  does  not  supply  the  place  of  a  demand  of 
payment.  The  cases  certainly  shew,  that  if  the  declaration 
had  alleged  a  demand  according  to  the  tenor  and  effect  of 
the  note,  that  would  have  been  sufiScient.  In  Huffam  v. 
EUu  there  was  such  an  allegation,  and  though  it  was  not 
specifically  alleged  that  the  demand  was  made  at  the  place 
where  the  bill  was  payable,  but  only  upon  the  persons  at 
whose  house  it  was  payable,  yet  the  demand  being  stated  to 
be  according  to  the  tenor  and  effect  of  the  bill,  the  Court 
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1847.        held  the  allegation  sufficient^  as  such  demand  could  not  be 
2     "^^^      according  to  the  tenor  and  effect  of  the  bill  unless  made  at 

Spindlbb.  ® 

V.  the  particular  place.     This  is  a  case  in  which  a  note  is  made 

payable  at  a  particular  place,  and  the  declaration  contains 
no  allegation  of  a  presentment  or  demands  Our  judgment 
must  therefore  be  for  the  defendant 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  we 
must  construe  the  declaration  according  to  the  English  lan- 
guage, and  we  cannot  so  construe  it  without  making  the 
words  '^at  10,  Duncan-street,"  descnptive  of  the  particular 
place  at  which  the  note  is  payable.  If,  as  suggested,  the 
plaintiff  had  substituted  the  word  *'*  of"  for  ^^  at "  in  the  de* 
claration,  there  would  have  been  no  variance,  supposing  the 
words  to  mean  only  the  description  of  the  party«  If^  how- 
ever, they  really  mean  the  place  at  which  the  note  is  pay- 
able, such  a  declaration  would  not  be  proved.  I  think  they 
have  the  latter  meaning,  and  as  there  is  no  averment  of  pre- 
sentment or  demand,  the  plaintiffs  ought  not  to  succeed. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  ground  of 
demurrer  is,  that  the  note  appears  by  the  declaration  to  have 
been  made  payable  at  a  particular  place,  and  there  is  no 
averment  of  presentment  at  that  place.  First,  it  is  said 
that  such  is  not  the  true  construction  of  the  note,  and  that 
the  words  ^^  at  10,  Duncan-street,"  are  merely  descriptive  of 
the  person  of  the  payee.  But  it  is  impossible  to  torture  the 
words  to  any  such  meaning,  without  endeavouring  to  make 
obscure  that  which  is  perfectly  plain.  Secondly,  it  is  said, 
that  it  is  not  necessary  to  aver  a  presentment,  because  the 
note  is  not  negotiable,  and  Wain  v.  Bailey  is  relied  on. 
But  in  that  case  the  party  could  not  be  damnified  by  the 
non-delivery  of  the  note,  for  the  instrument  not  being  ne« 
gotiable,  the  payee  alone  could  sue  upon  it  No  such  dis- 
tinction exists  as  to  the  necessity  for  presentment,  which 
must  be  averred,  whether  the  note  be  negotiable  or  not 


Grilubtt. 
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The  third  point  is,  that,  aBSuming  this  to  be  a  note  payable         1847. 
at  a  particular  place,  the  declaration  alleges  that  which      g     ' 
amounts  to  an  averment  of  presentment,  namely,  that  the  «• 

party  was  always  ready  and  willing  to  receive  the  money 
aocoiding  to  the  tenor  and  effect  of  the  note.  It  seems 
strange  to  endeavour  to  construe  words. which  have  one 
meaning,  so  as  to  give  them  another  and  a  different  meaning. 
Those  words  cannot  Bfiplj  to  a  presentment,  and  were  never 
intended  to  mean  it. 

Judgment  for  defendant. 


WiTHAM  V.  Lynch.  Aop.  24. 

Sir  FITZROY  KELLY,  on  behalf  of  the  Governor  A  jadge  at 
and  Company  of  the  Bank  of  £ngland,  had  obtained  a  rule  ingma^an^* 
calling  on  the  plaintiff  to  shew  cause  why  two  orders  of  ^*[  ^'2  Vict 
Hatt^  B.,  of  the  6th  and  16th  of  July  last,  should  not  be  c.  no,  b.  u,  ' 

,    -    -  ''  and  3  86  4  Vict. 

rescmded.  c.  82, 8.1, 

The  following  facts  appeared  from  the  affidavits  in  sup-  ^nJiJ^^ptyabte 
port  of  the  application.  In  the  year  1738,  the  sums  belong-  f^^  ?f^^ 
ing  to  the  suitors  in  Chancery  piud  in  under  decrees  or  FuDd/'  by  or- 
orders  of  the  Court,  having  accumulated  to  a  very  large  chancellor,  in 
sum  of  money,  an  act  of  Parliament  was  passed  directing  thcprovSonsof 
the  same  to  be  invested,  for  account  of  the  parties  inter-  *^  46  Geo.  3, 

,    ,        .  ,         .  ,    ,     ,  .  ,  .  .  c.  128,  this 

ested  therem  and  entitled  thereto,  m  stock  or  annuities  to  Conrt  consider- 
be  purchased  in  the  name  of  the  Accountant-GeneraL   That  whether  or  no 
was  accordingly  done,  and  the  several  accounts  opened  under  ^®  ^^^!!!*^'' 
the  act  have  since  been  popularly  termed  ^^The  Suitors'  refiised  to  set  it 
Fund."    At  the  date  of  the  said  orders,  that  fimd  consisted  doing,  they 
of  six  several  accounts  of  Government  or  Parliamentary  an-  S^^Mi^of^the 
unities,  standing  in  the  books  of  the  Governor  and  Company  ^^  ^^  appeaL 
of  the  Bank  of  England,  kept  for  the  entry  of  the  national  this  Coait  has 
debt  of  Great  Britain,  in  the  name  of  the  Acoountant-Ge-  oyer  an  order 
nend  of  the  High  Court  of  Chancery,  such  several  accounts  J!^J^'  descrip. 
haying  been  opened,  and  the  several  amounts  of  stock  carried 
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1847.  to  the  credit  of  such  accounts,  under  and  by  virtue  of  the 
following  acts  of  Parliament : — 12  Geo.  2^  c  24 ;  4  Geo.  3, 
c.  32  ;  5  Geo.  3,  c  28  ;  8  &  9  Geo.  3,  s.  2,  c.  19 ;  14  Geo.  3, 
c.  43 ;  and  32  Geo.  3,  c.  42.  In  addition  to  those  accounts^ 
another,  or  seventh  account,  was  kept  in  the  books  of  the 
Bank  of  England,  in  the  name  of  the  Accountant^General 
of  the  Court  of  Chancery,  called  the  **  Cash  Balance  Ac- 
count," which  is  an  account  of  cash  paid  in  from  time  to 
time  in  the  various  suits  in  Chancery,  on  account  of  the 
suitors  in  Chancery,  and  to  which  account  is  also  credited 
cash  received  by  the  Accountant^General,  for  the  dividtods 
and  interest  accruing  from  time  to  time  on  the  stocks  and 
annuities  so  comprised  in  the  said  six  several  accounts  above 
mentioned.  From  this  account  monies  are  paid  under  the 
orders  of  the  Lord  Chancellor.  The  defendant,  who  was 
one  of  the  Masters  of  the  Court  of  Chancery,  became  en- 
titled to  a  retiring  pension  of  £1500  per  annum,  under  the 
46  Geo.  3,  c.  128,  and  under  an  order  of  the  Lord  Chan- 
cellor, dated  the  3l8t  of  March,  1847,  made  **  In  the  matter 
of  the  Suitors  of  the  High  Court  of  Chancery."  By  that 
order,  after  reciting  the  46  Geo.  3,  c  128,  the  3  &  4  WilL  4, 
c  84,  and  a  certain  order,  petition,  and  deed  of  resignation  of 
officeby  the  defendant  A.  H.  Lynch,  the  Lord  Chancellor  did 
order  "  that  out  of  the  interest  and  dividends  of  the  Govern- 
ment or  Parliamentary  securities,  carried  or  to  be  carried 
to  the  account  intitled  ^  Account  of  monies  placed  out  for 
the  benefit  and  better  security  of  the  suitors  of  the  High 
Court  of  Chancery,'  and  out  of  the  interest  and  dividends 
of  the  Government  or  Parliamentary  securities,  carried  to 
the  account  intitled  '  Account  of  securities  purchased 
with  surplus  interest  arising  from  securities  carried  to  an 
account  of  monies  placed  out  for  the  benefit  and  better  se- 
curity of  the  suitors  of  the  High  Court  of  Chancery,'  there 
shall  be  paid,  but  subject  to  and  without  prejudice  to  the 
payment  of  all  salaries  and  other  sums  of  money,  by  any  act 
or  acts  of  Parliament  not  repealed  by  the  said  act  of  the 
3  &  4  Will.  4,  directed  or  authorised  to  be  paid  thereout 
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by  the  Grovernor  and  Company  of  the  Bank  of  England^  by         1847. 
virtue  of  an  order  or  orders  of  this  Court  to  be  made  for  that      witham 
purpose,  without  any  draft  fix>m  the  Accountant-General  of  ^' 

this  Court,  the  sum  of  20SL  13^.,  being  the  proportionate 
part  of  the  annual  sum  of  £2500,  payable  to  the  said  A.  H. 
Lynch,  as  one  of  the  Masters  in  ordinary  of  this  Court,  and 
which  accrued  from  the  25th  of  February  last,  the  last 
quarterly  day  of  payment  thereof,  to  the  said  25th  of  March 
instant,  the  day  of  the  resignation  of  the  said  A.  EL  Lynch, 
(both  days  inclusive).  And  his  Lordship  doth  hereby,  on 
the  ground  that  the  said  A.  H.  Lynch  is  afflicted  with  per- 
manent infirmity,  disabling  him  from  the  due  execution  of 
his  office,  further  order,  that  out  of  the  dividends  and  in- 
terest of  the  Grovemment  or  Parliamentary  securities  carried 
to  the  said  account,  intitled  ^Account  of  monies  placed  out 
for  the  benefit  and  better  security  of  the  suitors  of  the  High 
Court  of  Chancery,'  and  out  of  the  interest  and  dividends 
of  any  Oovemment  or  Parliamentary  securities,  after  the 
passing  of  the  said  act,  46  Geo.  3,  to  be  purchased  and 
placed  to  the  last-mentioned  account,  but  subject  and  without 
prejudice  to  the  payment  of  all  salaries  and  other  sums  of 
money  by  the  several  acts  of  Parliament  in  the  said  act, 
46  Gea  3,  mentioned  or  referred  to,  directed  or  autho- 
rised to  be  paid  thereout,  there  shall  be  paid  by  the 
Grovernor  and  Company  of  the  Bank  of  England  to  the 
said  A.  H.  Lynch  an  annuity  or  clear  yearly  sum  of 
£1500,  by  even  and  equal  quarterly  payments,  on  the  5th 
day  of  January,  the  5th  day  of  April,  the  5th  day  of  July, 
and  the  10th  day  of  October,  in  every  year,  from  the  period 
of  his  resigning  his  said  office,  for  and  during  the  term  of 
his  natural  life,  free  from  Parliamentary  taxes;  the  first 
quarterly  payment  thereof  to  be  made  on  the  5th  day  of  July 
next,  without  any  draft  from  the  said  Accountant-General 
for  that  purpose ;  and  his  Lordship  doth  order  that  there 
be  paid  in  like  manner,  but  subject  as  lastly  hereinbefore 
mentioned,  to  the  said  A.  H.  Lynch,  on  the  5th  day  of 
April  next,  the  sum  of  4U  ISs,  4d.,  being  the  proportionate 
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1847.  part  of  the  said  annuity  or  dear  yearly  sum  of  £1500,  which 
will  have  accrued  from  the  said  25th  day  of  March,  to  the 
said  5th  day  of  April  next,  without  any  draft  from  the  said 
Aocountant-Greneral  for  that  purpose." 

There  was  no  appropriation  of  any  part  of  the  said  stocks, 
Amds,  securities,  or  monies,  for  the  purpose  of  paying  the 
said  annual  sum  of  £1500,  but  the  Bank  of  England  are  in 
the  habit  of  paying  salaries  and  pensions  under  the  order  of 
the  Court  of  Chancery,  to  a  large  amount,  out  of  the  said 
funds.  The  two  sums  of  203/.  13^.,  and  41/.  13«.4dl,  men- 
tioned in  the  above  order,  were  paid  on  the  11th  of  May, 
1847,  by  the  Bank  to  the  defendant's  attorney,  duly  autho* 
rised,  out  of  the  general  cash  balance  to  the  credit  of  the 
lastHuentioned  seventh  account 

On  the  6th  of  July,  the  following  order  of  Jnatt,  B., 
dated  on  that  day,  was  served  on  the  Governor  and  Com- 
pany of  the  Bank  of  England : — *^  Wiiham  v.  Lynclu  Upon 
reading  the  affidavit  of  the  plaintiff,  I  do  order  that»  unless 
cause  be  shewn  to  the  contrary  at  my  chambers,  in  BoUs'- 
garden.  Chancery-lane,  on  Tuesday  next,  at  ten  o'clock  in 
the  forenoon,  the  annuity  of  the  sum  of  £1500  a  year,  pay- 
able to  the  defendant  as  a  superannuated  Master  of  the 
Court  of  Chancery,  out  of  the  Suitors'  Fund  standing  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England, 
in  the  name  of  the  Accoimtant-General  of  the  Court  of 
Chancery,  stand  charged  with  the  payment  to  the  plaintiff 
of  the  sum  of  4007/.  1 7«.,  the  amount  of  the  judgment-debt 
in  this  action,  pursuant  to  the  statutes  in  that  case  made  and 
provided." 

On  the  16  th  of  July,  the  following  order  absolute  by  the 
same  judge,  dated  on  that  day,  was  served  on  the  Bank  of 
England : — ^'  Wiiham  v.  Lynch.  Upon  hearing  counsel  on 
both  sides,  and  upon  reading  the  affidavits  of  the  plaintiff,  I 
do  order,  that  the  annuity  of  the  sum  of  £1500  a  year,  pay- 
able to  the  defendant  as  a  superannuated  Master  of  the 
Court  of  Chancery  out  of  the  Suitors'  Fund,  standing  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England 
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in  the  name  of  the  Aocountant-General  of  the  Court  of 
Chancery,  stand  charged  with  the  payment  to  the  plaintiff 
of  the  sum  of  4007Zi  17«.,  the  amount  of  the  judgment-debt 
in  this  action,  pursuant  to  the  statutes  in  that  case  made 
and  provided." 

These  orders  were  made  under  the  1  &  2  Vict  c.  110, 
ss.  14,  15,  and  the  3  &  4  Vict.  c.  82,  s.  1  (a). 


1847. 


(a)  I  &  2  Vict.  c.  110,  B.  14, 
enacts,  "  That  if  any  person 
against  whom  any  jndgment 
shall  have  been  entered  up  in 
any  of  Her  Majesty's  superior 
courts  at  Westminster,  shall  have 
any  Goyemment  stock,  funds,  or 
annuities,  or  any  stock  or  shares 
of  or  in  any  public  company  in 
England  (whether  incorporated 
or  not),  standing  in  his  name,  in 
his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  it 
shall  be  lawful  for  a  judge  of  one 
of  the  superior  courts,  on  the  ap- 
plication of  any  judgment  cre- 
ditor, to  order  that  such  stocks, 
funds,  annuities,  or  shares,  or 
such  of  them  or  such  part  there- 
of respectively  as  he  shall  think 
fit,  shall  stand  charged  with  the 
payment  of  the  amount  for  which 
judgment  shaU  have  been  so  re- 
covered, and  interest  thereon;  and 
such  order  shall  entitle  the  judg- 
ment creditor  to  all  such  reme- 
dies as  he  would  have  been  enti- 
tled to  if  such  charge  had  been 
made  in  his  favour  by  the  judg- 
ment debtor ;  provided  that  no 
proceedings  shall  be  taken  to  have 
the  benefit  of  such  chaige  until 
after  the  expiration  of  rix  calen- 
dar months  from  the  date  of  such 
order." 

Sect  16:  ''And  in  order  to 


prevent  any  person  against  whom 
judgment  shall  have  been  obtain- 
ed from  transferring,  receiving, 
or  disposing  of  any  stock,  funds, 
annuities^  or  shares  hereby  au- 
thorised to  be  charged  for  the  be- 
nefit of  the  judgment  creditor 
under  an  order  of  a  judge,  be  it 
further  enacted,  that  every  order 
of  a  judge  charging  any  Govern- 
ment stock,  funds,  or  annuities, 
or  any  stock  or  shares  in  any  pub- 
lic company  under  this  act,  shall 
be  made  in  the  first  instance  ex 
parte,  and  without  any  notice  to 
the  judgment  debtor,  and  shall 
be  an  order  to  shew  cause  only  ; 
and  such  order,  if  any  Govern- 
ment stock,  funds  or  annuities 
standing  in  the  name  of  the  judg- 
ment debtor  in  hu  own  right  or 
in  the  name  of  any  person  in 
trust  for  him,  is  to  be  affected  by 
such  order,  shall  restrain  the  Go- 
vernor and  company  of  the  Bank 
of  Enghmd  from  permitting  a 
transfer  of  such  stock  in  the 
meantime,  and  until  such  order 
shall  be  made  absolute  or  dis- 
charged; and  if  any  stock  or 
shares  of  or  in  any  public  com- 
pany standing  in  the  name  of  the 
judgment  debtor  in  his  own  right 
or  in  the  name  of  any  person  in 
trust  for  him,  is  or  are  to  be 
affected  by  any  such  order,  shall 
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On  the  12th  of  July,  after  service  of  the  above  order  nifli, 
the  quarter's  pension  due  on  the  5th  of  July  was  demanded 


in  like  manner  restrain  such  pub- 
lic company  from  permitting  a 
transfer  thereof ;  and  that  if,  after 
notice  of  such  order  to  the  person 
or  persons  to  be  restrained  there- 
by,  or,  in  case  of  corporations,  to 
any  authorised  agent  of  such  cor- 
poration, and  before  the  same  or- 
der shall  be  discharged  or  made 
absolute,  such  corporation  or  per- 
son or  persons  shall  permit  any 
such  transfer  to  be  made,  then, 
and  in  such  case  the  corporation 
or  person  or  persons  so  permit- 
ting such  transfer,  shall  be  liable 
to  the  judgment  creditor  for  the 
value  or  amount  of  the  property 
so  charged  and  so  transferred,  or 
such  part  thereof  as  may  be  suffi- 
cient to  satisfy  his  judgment; 
and  that  no  di^osition  of  the 
judgment  debtor  in  the  mean- 
time shall  be  valid  or  effectual 
as  against  the  judgment  cre- 
ditor; and  further,  that  unless 
the  judgment  debtor  shall,  with- 
in a  time  to  be  mentioned  in  such 
order,  shew  to  a  judge  of  one  of 
the  superior  courts  sufficient 
cause  to  the  contrary,  the  said 
order  shall,  after  proof  of  notice 
thereof  to  the  judgment  debtor, 
his  attorney,  or  agent,  be  made 
absolute.  Provided,  that  any  such 
judge  shall,  upon  the  application 
of  the  judgment  debtor,  or  any 
person  interested,  have  full  power 
to  dischaige  or  vary  such  order, 
and  to  award  such  costs  upon 
such  application  as  he  may  think 
fit." 
.   3  &  4  Vict.  c.  82, 8. 1  (reciting 


1  &  2  Vict.  c.  110,  s.  14),  "And 
whereas  doubts  have  been  enter- 
tained whether  the  said  provi- 
sions extend  to  the  cases  herein- 
after   mentioned.     Now   there- 
fore be  it  declared  and  enacted, 
&c.y  that  the  aforesaid  provisions 
of  the  said  act  shall  be  deemed 
and  taken  to  extend  to  the  inter- 
est of  any  judgment  debtor,  whe- 
ther in  possession,  remainder,  or 
reversion,  and  whether  vested  or 
contingent,  as  well  in  any  such 
stock,  funds,  annuities,  or  shares 
as  aforesaid,  as  also  in  the  divi- 
dends, interest,  or  annual  produce 
of  any  such  stock,  funds,  annui- 
ties, or  shares ;  and  whenever  any 
such  judgment  debtor  shall  have 
any  estate,  right,  title,  or  interest, 
vested  or  contingent,  in  posses- 
sion, remainder,  or  reversion,  in, 
to,  or  out  of  any  such  stocks, 
funds,  or  annuities  or  shares  as 
aforesaid,  which  now  are  or  shall 
hereafter  be  standing  in  the  name 
of  the  Accountant-Greneral  of  the 
Court  of  Chancery,  or  the  Ac- 
countant-General  of  the  Court  of 
Exchequer,  or  in,  to,  or  out  of 
the  dividends,  interest,  or  annual 
produce  thereof,  it  shall  be  law- 
ful for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  an- 
nuities, or  shares,  or  the  interest, 
dividends,    or    annual    produce 
thereof,  in  the  same  way  as  if 
the  same  had  been  standing  in 
the  name  of  a  trustee  of  such 
judgment  debtor:   Provided  al- 
ways, that  no  order  of  any  judge 
as  to  any  stock,  funds,  annuities, 


r 
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at  the  Bank  by,  and  was  paid  to,  the  authorised  attorney  of 
the  defendant,  out  of  the  money  standing  to  the  credit  of 
the  said  seventh  account.  The  plaintiff  had  since  brought 
an  action  on  the  case  against  the  Bank  of  England,  to  re- 
cover damages  in  respect  of  that  payment. 
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Martin  and  Peacock  shewed  cause. — The  second  section 
'  of  the  46  Geo.  3,  c  128,  empowers  the  Lord  Chancellor  to 
order  an  annuity  or  yearly  sum  not  exceeding  £1500  to  be 
paid  out  of  the  dividends  and  interest  of  the  "  Suitors' 
Fund  "  to  any  Master  disabled  by  infirmity  from  discharg- 
ing his  duty.  The  effect,  therefore,  of  the  order  of  the  31st 
of  March,  1847,  was  to  create  an  annuity  payable  by  the 
Bank  of  England  during  the  life  of  Master  Lynch.  No 
doubt  the  annuity  was  dependent  on  the  existence  of  the 
fund  out  of  which  it  was  payable,  but  there  was  no  more 
uncertainty  of  payment  than  in  the  case  of  any  other  an- 
nuity. Though  the  sixth  section  provides  tiiat  the  securi- 
ties shall  remain  liable  to  answer  all  demands  of  the  suitors, 
the  accumulations  of  compound  interest  have  created  a  fund 
far  greater  than  the  suitors  could  ever  exhaust.  [Bolfe,  B. 
— Suppose  the  value  of  stock  fell  to  such  an  extent  that  the 
fund  proved  insufficient  to  pay  all  the  suitors,  then  this  an- 
nuity would  fiuL]  Every  annuity  is  subject  to  contingen- 
cies of  a  ramilar  description.     It  is  conceded  that  the  words 


or  shares  standing  in  the  name  of 
the  Acconntant-Greneral  of  the 
Conrt  of  Chanoeiy  or  the  Ac- 
ooimtant-Greneral  of  the  Court  of 
Exchequer,  or  as  to  the  interest, 
diyidends,  or  annual  produce 
thereof^  shall  prevent  the  Go- 
vemor  and  Company  of  the  Bank 
of  EngLmd  or  any  public  com- 
pany from  permitting  any  trana- 
fer  of  such  stocks,  funds,  annui- 
ties, or  shares,  or  payment  of  the 
interest,   dividends^   or    annual 


payments  thereof,  in  such  man- 
ner as  the  Court  of  Chanoeiy  or 
the  Court  of  Exchequer  respec- 
Uyely  may  direct,  or  shall  hare 
any  greater  efiect  than  if  such 
debtor  had  charged  such  stock, 
funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  pro- 
duce thereof,  in  &your  of  the  judg- 
ment creditor  with  the  amount  of 
the  sum  to  be  mentioned  in  any 
such  order." 


VOL.  I. 
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1847.  ^'  Ooyemmeut  stocky  fund^  or  annuities/'  in  the  fourteenth 
section  of  the  1  &  2  Vict  c  110,  refer  ooly  to  the  ordinary 
public  securities ;  but  the  Ifo^age  of  the  3  &  4  Viet  c  82 
is  more  compreheAsiTe^  The  first  section  of  that  a^ct,  after 
reciting  the  fourteenth  sectioii  of  the  1  &  2  Vic&  c.  110, 
enacts,  that  the  aforesaid  provisions  of  the  said  act  shall  be 
*  deemed  and  taken  to  extend  to  the  intercyst  of  any  ju4gQ^ent 
debtor,  whether  in  possession,  remainder,  or  reversion,  and 
whether  vested  or  contingent^  as  weU  in  any  such  stocky 
funds,  annuities^  or  shares  as  aforesaid,  as  also  in  the  divi- 
dends, interest,  or  annual  produce  of  aoy  such  stod^,  funds, 
annuiti^  or  sbar^"  Aiid  whenever  the  judgment  debtor 
shall  have  any  interest  in  stock,  iunds,  annuities,  or  shares 
standii^  in  the  name  of  the  Aceoantaiit*Greneral  of  the 
Court  of  Chanoery,  the  judge  may  make  an  older  as  to  snc^ 
stock)  &C.  or  the  interest,  dividends,  or  annual  produce 
thereof,  in  the  same  way  as  if  the  same  had  been  stiuading 
in  the  name  of  a  trustee  of  the  judgment  debtor.  Here 
the  defendant  had  a  clear  vested  estate  in  possession  in  the 
annual  produce  of  the  funds  standing  in  the  name  of  the 
AccountantrGenegcal  of  the  Coiurt  of  Chancery*  But  if 
these  ord^ns  are  not  within  the  acts  of  Parliament^  then  they 
.  areof  BO  effect,  and  it  is  unnecessary  to  set  them  asiide.  And 
if  the  question  is  at  all  doubtfiil,  the  Court  will  aUow  ihe 
orders  to  stand,  sineey  by  setting  them  md^  the  pboatiff 
will  be  deprived  of  his  right  of  appeal,  which  may  be  ulti- 
mately made  to  the  House  of  Lords. 

Sir  Fitzroy  Kelly  and  Sir  J.  Bayley,  in  support  of  the 
rule. — The  form  of  the  Lord  Chancellor's  order,  and  the 
terms  of  the  statute  on  which  it  is  founded,  plainly  shew 
that  these  orders  are  invalid.  Under  the  1  &  2  Vict  c.  1 10, 
8. 14,  the  property  to  be  charged  must  be  Government  stock, 
funds,  or  annuities  standing  in  the  Bank  books  in  the  name 
of  the  judgment  debtor,  or  of  some  person  in  trust  for  him. 
The  3  &  4  Vict,  c  82,  enacts,  that  the  provisions  of  the 
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1  &  2  Vict,  c  110,  8.  14,  shall  be  deemed  and  taken  to  ex- 
tend to  the  interest  of  any  judgment  debtor,  as  well  in  ''any 
sndi  stock,  fiinds,  annuities,  or  shares,"  as  also  in  the  divi- 
dends, interest,  and  annual  produce  of  such  stock,  &c. 
That  statute  does  not  vsry  the  description  of  property 
which  may  be  chained,  but  only  superadds  "  stock,  funds, 
or  annuities  standing  in  the  name  of  the  Accountant-Ge-'  ' 
neral  of  the  Court  of  Chancery,"  which  means  stock  of  some 
individiial  paid  into  court  to  the  credit  of  the  Accountant* 
General.  This  is  not  an  annuity  of  that  description,  but 
"a  pension"  payable  out  of  a  particular  fund  belonging  to 
the  suitors  of  the  Court.  The  Lord  Chancellor's  order 
shews  upon  the  ftce  of  it  that  there  are  no  specific  divi- 
dends which  can  be  charged,  or  which  the  Bank  can  be  re- 
strained finom  transferring.  There  is  no  annuity  existing  in 
the  name  of  the  Accountant-General.  It  is  evident  from 
the  sixth  section  of  the  46  Geo.  3,  o.  128,  that  the  legisla- 
ture never  intended  to  appropriate  the  suitors'  money  to 
their  prejudice,  and  if  the  whole  could  l^  any  possil^ty 
be  claimed  by  the  rightful  owners,  this  annuity  would  cease. 
It  is  not  an  ''interest"  in  stock  within  the  3  &  4  Yict.  c.  82. 
[Aldermm,  B. — Have  we  any  jurisdiction  over  these  oiders  ? 
They  are  not  orders  over  which  this  Court  can  exercise  any 
control,  but  orders  to  be  enforced  by  the  Lord  Chancellor. 
Our  jurisdiction  only  extends  to  -cases  where  the  order  of 
die  judge  must  be  considered  as  the  act  of  the  Court. 
Parke,  B. — ^Whenever  a  jurisdiction  is  conferred  by  sta- 
tute on  a  judge  of  the  superior  courts,  it  is  subject  to  appeal 
to  the  Court,  unless  there  is  something  in  the  context  leading 
to  a  contrary  conclusion^]  .  In  the  case  of  Morris  v.  Ma* 
fiesty  (a),  the  Court  of  Queen's  Bench  set  aside  an  order 
niri  of  a  juc^e  charging  a  pension  granted  to  the  defendant 
by  the  East  India  Company.  [Aldersouy  B. — It  does  not 
appear  in  that  case  that  the  point  was  taken  as  to  the  juris- 

(o)  7  ft.  B.  674. 

D  D  2 
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diction  of  the  Court]  The  question  was  in  truth  the  same 
as  in  the  present  case^  though  here  there  is  a  final  order. 
[AMersoUf  B. — Then  Morris  v.  Manesty  overrules  Brown  v. 
Bamford  (a),']  Both  those  cases  are  authorities  to  shew 
that  the  Court  has  jurisdiction  to  rescind  these  orders. 
[Aldersous  B. — Brown  v.  Bamford  is  right  to  this  extent, 
that  the  Court  will  not  interfere  until  there  is  an  order  ab- 
solute.] The  power  given  to  the  judge  might  affect  the 
whole  public  stocks  of  the  kingdom,  and  ought,  therefore, 
to  be  subject  to  review  by  the  Court. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  my  Brother 
JPIatfs  orders  ought  not  to  be  set  aside ;  not  because  we 
have  come  to  any  dear  opinion  on  the  point,  but  sufiicient 
doubt  is  raised  to  induce  us  to  think  that  we  ought  to  let 
these  orders  stand.  If  we  were  to  set  them  aside,  we  should 
conclusively  prevent  the  question  from  being  taken  to  a  court 
of  appeaL  I  abstain  &om  giving  any  opinion  on  the  con- 
struction of  the  acts  of  Parliament,  or  whether  we  have  any 
power  to  set  aside  the  orders.  Whatever  may  be  ultimately 
done,  the  question  is  too  doubtful  for  us  to  decide  it.  If 
tiie  orders  be  good,  they  will  stand :  if  not,  they  may  be  set 
aside  by  another  Court 

Parke,  B.,  concurred. 

Alderson,  B. — The  question  is  too  doubtful  for  us  to 
act  affirmatively  either  way. 

RoLFB,  B. — The  plaintiff  had  better  not  force  the  Court 
to  a  decbion  on  the  point 

Rule  dischaiged. 

(a)  0  M.  &  W.  42. 
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1847. 

B.EGINA  r.  Speller.  Nov,  25. 

OPECIAL  case  under  7  &  8  Geo.  4,  c.  53^  s.  84. — This  By  stat.  7  &8 
was  an  appeal  from  the  judgment  of  three  justices  of  the  g.  33,  a  maltster 
peace  for  the  county  of  Hertford,  upon  an  information  under  ^^^^^ 
the  Stat.  7  &  8  Gea  4,  c.  52,  s.  33,  exhibited  by  order  of  treading  or 

forcing  together 

the  commissioners  of  excise,  by  one  George  Thome,  an  in  the  couch- 
officer  of  exdse,  against  Charles  Speller,  a  licensed  malt-  1^^^^^^^ 
ster  at  Hockerill,  in  the  county  of  Hertford,  for  that,  on  "*\^   ^  ^ 

vice  C.  49}  B.Oy 

die  31st  of  March,  1846,  a  quantity  of  com  and  grain  then  enacts,  that  any 
and  there  making  into  malt  was  found  in  a  certain  couch-  upon  siupicion 
frame  of  him  the  said  C.  Speller,  so  hard,  close,  and  com-  ^a^g^een 
pac^  as  it  could  not  have  been  unless  the  same  had  by  some  ^^^en  or 

11.  o         forced  together, 

means  or  other  been  forced  together  therein,  contrary,  &c.,  may  throw  the 
whereby,  &c.     The  information,  which  is  set  out  at  length  SSSi^wf"" 
in  the  record  of  conviction,  a  copy  of  which  is  annexed,  was  J^J  If  ™icvel 
heard  on  the  13th  day  of  August,  1846,  before  three  of  her  ^  the  conch- 

,       ,  ,  frame ;  and  if 

Majesty's  justices  of  the  peace  for  the  said  county,  when  any  increase  in 
they  conyicted  the  said  C.  Speller,  and  adjudged  him  to  thegrakTriuOl 
have  forfeited  the  sum  of  £100  for  the  offence  aforesaid,  ^fo«nd, ex- 

.      oeeding  a  cer- 

which  sum  they  mitigated  to  £25.     Whereupon  the  said  tain  proportion, 
C.  Speller  duly  gave  the  necessary  notices  of  his  intention  crease  so  fonnd 
to  appeal  against  the  conviction  aforesaid  to  the  then  next  J^^^/^^ 
general  quarter  sessions  of  the  peace  for  the  coimty  afore-  ^idenee  that 
said,  and  duly  made  the  necessary  deposit  of  the  amount  of  been  trodden 
the  said  mitigated  penalty;  and  the  said  justices  there-  ^ert'and^' 
upon  returned  to  the  said  court  of  general  quarter  sessions  Jj^^^ter  shall 

*^  ^  ^     ^  °  ^  ^  thereupon  be 

the  record  of  the  said  conviction,  and  the  said  appeal  was  convicted  m 
duly  heard  and  prosecuted  by  and  before  the  said  court  of  Up^tcmin- 

formation  be- 
fore justices 
against  the  defendant  for  the  penalty,  it  appeared  that  the  excise  officer  had,  in  pursuance  of 
an  order  of  the  commissioners  of  exdsei  returned  the  grain  by  piling  it  in  a  cone  in  the  centre 
of  the  cooch,  and  then  distributing  it  equally  to  all  parts  of  the  couch.  The  increase  in  the  grain 
when  thus  returned  having  exceeded  that  allowed  by  the  act,  the  defendant  was  convicted : — 
Heid,  that  the  increase  in  the  grain  found  by  such  a  mode  of  returning  it  was  conclusive  evi- 
dence <tf  the  offence  within  the  7  &  8  Geo.  4,  c.  52,  s.  33,  as  it  did  not  appear  that  the  mode  of 
proceeding  was  unfair  or  improper,  and  consequently  the  conviction  was  risht :  and  that  the 
officer  has  some,  if  not  an  absolute,  discretion  to  exercise  in  the  matter,  provided  he  does  not  uiq 
it  improi^erly. 
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1847.  quarter  sessions;  and  at  such  hearing  the  said  court  of 
quarter  sessions,  at  the  instance  of  both  parties,  confirmed  the 
said  conviction,  subject  to  the  opinion  of  the  Court  of  Ex- 
chequer, on  a  question  to  be  agreed  upon  by  the  counsel  on 
both  sides,  which  is  as  follows : — ^Whether,  if  an  officer  of 
excise,  in  order  to  ascertain  the  amount  of  increase  in  the 
gnage  of  the  grain  in  the  couch-frame  after  such  grain  has 
been  thrown  out  of  and  returned  into  such  couch-frame,  as 
directed  by  1  Vict  c  49,  s.  5,  do  return  such  grain,  or  cause 
it  to  be  returned,  into  such  couch-frame^  by  placing  die 
whole  of  8u<^  gnuu  in  the  form  o£  a  cone  in  such  couch- 
frame,  as  described  in  the  conviction,  instead  of  by  casting 
the  grain  equally  all  over  the  floor  of  the  couch-frame,  as  is 
also  described  in  the  conviction,  and  do  thereby  obtain  more 
than  the  allowed  increase  upon  gnaging  the  grain  after  its 
return  to  the  couch-frame ;  the  justices,  upon  information, 
as  in  the  present  case,  are  bound  to  receive  proof  of  such 
excessive  increase,  obtained  by  such  means,  as  conclusive 
evidence  of  such  grain  having  been  trodden  or  forced  to- 
gether in  such  couch-frame  before  it  was  so  thrown  out  as 
aforesaid,  within  the  meaning  of  the  said  acts  of  Parliament, 
and  to  convict  accordingly. 

If  the  Court  of  Exchequer  should  be  of  opinion  that  the 
justices  are,  under  such  circumstances,  bound  to  receive  such 
proof  as  such  conclusive  evidence  as  aforesaid,  then  the 
said  judgment  of  the  said  court  of  quarter  sessions  is  to  be 
confirmed;  if  otherwise,  the  said  judgment  and  conviction 
are  to  be  quashed. 

Either  party  is  to  be  at  liberty  to  refer  to  the  copy  of 
the  record  of  the  said  conviction  hereunto  annexed,  and  the 
evidence  therein  set  forth,  all  which  are  to  be  taken  as 
part  of  the  case,  and  the  Court  to  draw  such  inferences  of 
fact  as  it  may  think  fit,  and  no  objection  in  point  of  form 
is  to  be  taken  by  either  party  (a). 

(a)  7  &  8  Geo.  4,  c.  52,  s.  33,  maker  of  malt  Bball  tread  or  force 
enacts,  that  if  any  maltster  or     together  any  com  or  grain  mak- 
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It  ieonly  00  fkr  necessary  to  notice  the  conviction,  as  to 
state  that  it  appeared  by  the  evidence  of  the  excise  offlcetB 


1847. 
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ing  into  malt  in  the  cistern  or 
oonch-fiame,  or  if  any  cdm  or 
grain  makii^  into  malt  shall  be 
found  in  any  cistern  or  couch- 
irame,  so  hard,  dose  and  com- 
pact, as  it  could  not  have  been 
unless  the  same  had  by  some 
means  or  other  been  trodden  or 
forced  together  therein,  eyery 
maltster  or  maker  of  malt  who 
shril  tread  or  force  together  sueh 
com  or  grain  as  aforesaid,  or  in 
whose  cistern  or  couch-frame  such 
com  or  grain  shall  be  found  so 
hard,  close,  and  compact  as  afore*' 
and,  shftU  for  eyeiy  such  ofienoe 
forfeit  and  lose  the  sum  of  £100. 
1  Vict.  c.  48,  s.  6,  enacts, 
that  when  any  officer  of  excise 
shall  suspect  that  the  com  or 
grain  BMiking  into  malt  in  any 
dstem  or  couch-frame  has  been 
trodden  or  forced  together,  or 
that  the  com  or  grain  so  making 
into  malt  therein  is  so  hard, 
dose,  and  compact^  as  it  could 
not  haye  been  unless  the  same 
had  been  by  some  means  or  other 
trodden  or  fbiced  together  in  such 
dsieiB  or  couch-fiame,  it  shall 
be  lawful  for  such  officer  to  di- 
rect the  maltster  or  maker  of  malt, 
or  his  workmen  and  serrants^  to 
throw  all  such  com  or  grain 
from  and  out  of  the  cistern  or 
couch-frame,  and  for  such  officer, 
and  any  person  or  persons  in  his 
aid  or  assistance,  which  aid  and 
aaristanoe  the  maltster,  or  his 
workmen  and  servants,  shall  also 
give  if  required,  to  return  all 
such  com  or  grain  into  the  cis- 


tern or  couch  from  which  the 
same  shall  have  been  thrown, 
and  to  lay  the  whole  of  such  com 
or  grain  levd  again  in  such  cis- 
tern or  couch ;  and  if  any  increase 
shall  be  found  in  the  guage  or 
quantity  of  such  eom  or  grain, 
after  being  returned  into  and  laid 
levd  again  in  the  cistern  or  couch- 
frame,  over  and  above  the  former 
guage  taken  before  the  same 
was  thrown  out,  in  any  greater 
proportions  than  those  of  five 
bushels  in  every  one  hundred 
bushels  previously  to  such  Corner 
grain  having  been  emptied  eight 
hours  from  the  cistern,  or  six 
bushels  in  every  one  hundred 
bushels  if  such  com  or  grain 
shall  have  been  emptied  from  the 
cistera  eight  hours,  and  not 
emptied  sixteen  hours ;  or  seven 
bushels  in  every  one  hundred 
bushels  if  such  com  or  grain 
shall  have  been  emptied  from  the 
cistern  dxteen  hours  or  upwards^ 
the  increase  so  respectively  found 
as  aforesaid  shall  be  deemed  con- 
elunve  evidence  of  such  eom  or 
grain  having  been  trodden  or 
forced  together;  and  the  Court 
or  justice  before  whom  such  evi- 
dence shall  be  given  shall  thereup- 
on oonvict  the  maltster  or  maker 
of  malt  in  the  penalty  imposed 
by  the  said  recited  act  of  the 
7th  &  8th  year  of  his  said  Majes- 
ty's reign ;  and  every  maltster  or 
maker  of  malt  who,  or  whose 
servants  or  workmen,  shall  when 
directed  by  any  officer  of  excise 
refuse  to  throw  out  any  com  or 
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before  the  magistrates,  that  the  method  of  filling  the  couch- 
firames  bj  means  of  cones  had  been  practised  about  two 
years,  and  that  such  a  course  had  been  adopted  by  an  order 
of  the  commissioners  of  excise ;  and  that,  on  the  other  hand, 
it  appeared  from  the  evidence  of  the  appellant's  witnesses, 
that  this  method  of  filling  the  couch*frame  had  been  of 
comparatively  recent  adoption,  the  previous  method  having 
been  to  throw  the  grain  equally  all  over  the  couch-frames, 
and  that  by  the  new  mode  of  proceeding,  the  bulk  of  the 
grain  was  increased  to  the  extent  of  nine  or  ten  per  cent, 
more  than  it  was  under  the  old  mode. 

This  case  was  argued  on  the  22nd  of  November,  in  the 
present  term,  by 

TTie  Attomey-Creneral  (with  whom  were  Ryland  and 
Wordsworth)  for  the  Crown. — The  simple  question,  as  taken 
with  the  evidence,  is  whether,  in  returning  the  malt  into  the 
couch-frame  for  the  purpose  of  taking  a  second  guage,  the 
officers  are  allowed  to  place  it  in  the  first  instance  in  the 
shape  of  a  cone  in  the  centre,  and  then  to  spread  it  equally, 
or  whether  they  are  to  throw  it  violentiy  into  the  couch- 
frame,  so  as  to  give  the  trader  the  benefit  of  the  compres- 
sion. The  5th  sect,  of  1  Vict,  c  49,  says,  that  the  increase 
found  after  the  malt  has  been  returned  and  laid  level  shall  be 
conclusive  evidence  of  compression.  How  is  the  increase  to 
be  ascertained  ?  The  test  for  the  purpose  of  ascertaining 
duty  on  malt  may  be  taken  by  the  excise  at  various  stages. 
The  grain  increases  in  bulk  during  the  process  of  malting, 
and  several  statutes  have  been  passed  for  the  purpose  of 
allowing  a  certain  increase,  without  subjecting  the  trader  to 

grain  making  into   malt  from  feit  £100 :  provided  always,  that 

any  cistern  or  coach,  or  to  aid  or  it  shall  be  lawfiil  to  prove  by  any 

assist,  if  required  so  to  do,  in  re-  other  or  different  evidence  that 

turning  the  same  into  the  cistern  such  corn  or  grain  had  been  trod- 

or  couch  from  which  the  same  den  or  forced  together." 
shall  have  been  thrown,  shall  for- 
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any  penal  consequences.  The  increase  was  calculated  for  the  1847. 
purpose  of  protecting  the  revenue,  and  not,  as  may  be  con- 
tended on  the  other  side,  as  an  indulgence  to  the  trader.  If 
the  increase  is  beyond  a  certain  limit,  then,  as  it  is  known 
that  the  grain  cannot  fairly  have  increased  to  that  extent,  it 
is  declared  that  such  increase  shall  be  evidence  of  firaud.  The 
41  Creo.  3,  c  91,  is  the  first  act  which  empowered  the  officers 
to  remove  the  grain  from  the  couch-frame,  and  lay  it  level 
in  the  malt-house,  for  the  purpose  of  taking  the  guage,  and 
thereby  of  ascertaining  whether  the  grain  had  been  un&irly 
compreased.  By  the  48  Geo.  3,  c.  74,  which  is  the  next 
act  upon  the  subject^  a  new  mode  was  adopted  of  ascertain- 
ing whether  the  grain  had  been  un&irly  compressed,  viz.  by 
returning  or  throwing  the  grain  back  agtun  into  the  couch, 
and  if  a  certain  increase  was  found,  certain  consequences 
were  to  follow.  The  words  of  this  act  are  in  the  al- 
ternative : — "  returning  or  throwing  such  com  or  grain 
bad^  into  and  laying  the  same  level  in  the  couch."  The 
manner  in  which  the  grain  was  to  be  returned  is  not  spe- 
cified in  the  act  Then  comes  the  7  &  8  Geo.  4,  c  52, 
upon  the  33rd  sect,  of  which  this  information  is  founded. 
By  the  34th  sect.,  the  officers  are  empowered  to  take  the 
guage  by  throwing  the  grain  out  and  by  returning  it,  or 
by  turning  it  over  in  the  couch.  Lastly  follows  the  act  of 
1  "Vict.  c.  49,  and  upon  the  words  of  the  5th  sect,  of  that 
act  the  question  turns.  The  words  "  return  "  and  '^  throw  " 
are  used  indifferently  in  this  section*  It  is  admitted  that 
the  officers  have  returned  the  malt  into  the  couch-frame; 
but  the  contention  is,  that  they  were  at  liberty  to  do  so 
only  in  a  particular  manner — that  it  should  have  been  re- 
turned in  sudi  a  manner  as  was  practised  at  the  time  of 
the  passing  of  the  act.  It  also  appears  from  the  different 
statutes  which  have  been  passed  on  this  subject,  that  there 
has  been  a  long  course  of  experiments  in  the  exdse  for  the 
purpose  of  detecting  frauds  of  this  nature  upon  the  revenue, 
and  that  the  practice  as  to  the  method  of  taking  the  guage 
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has  frequently  varied.     The  present  method  was  intax>- 

„  duced  by  an  order  of  the  oommiasioners  of  excise,  for  the 

V.  purpose  of  rendering  the  method  of  retornuig  the  grain 

Spbllbr.  .^ 

uniform. 

fFUUnSy  Serjt.  (with  whom  was  Marsh),  contri* — The 
oljgect  of  the  legislaturey  in  passing  the  1  Yict.  c  49,  was 
to  ascertain  the  increase  of  the  gunge  of  the  yram ;  it  was 
not  intended  that  atmospheric  «ir  should  be  guided*  This 
method  of  returning  the  grain  is  only  of  two  years'  date, 
whereas  the  statute  1  Vict,  c  49  was  passed  ten  years  ago. 
This  plan  of  returning  the  grain  makes  a  diflference  of  ten 
per  cent,  over  the  previous  method,  against  the  trader.  It 
was  the  intention  of  the  l^islature  that  the  grain  should 
be  returned  into  the  couch  in  a  fair  and  tradesmanlike  man- 
ner, and  m  such  a  manner  as  was  practised  at  the  time  the 
act  was  passed,  and  that  plan  was  to  throw  it  over  the  whole 
of  the  couch.  It  is  the  duty  of  the  magistrates  to  ascertain 
whether  there  is  such  an  increase  of  grain  ae»  in  the  ocm* 
templation  of  the  legislature,  was  necessary  to  subject  the 
maltster  to  the  penalties  of  the  act  The  present  method 
is  unfair  to  the  trader  and  the  public.  The  magistrates 
cannot  be  bound  by  such  a  method  of  returning  the  grain 
as  renders  the  increase  undue  and  unfair. 

The  AUomey^Oeneral  in  reply. — This  question  turns 
upon  the  words  of  the  statute,  and  it  is  the  most  expedient 
course  not  to  depart  from  them.  This  mode  of  proceeding 
was  ordered  to  be  used  by  the  commissioners  of  excise^  as 
being  a  fair  mode,  and  also  in  order  that  the  practice  might 
be  uniform.  The  act  gives  no  direction  whatever  as  to  the 
mode  in  which  the  return  of  the  grain  is  to  be  made^  The 
allowance  given  to  the  trader  is  intended  to  cover  any  loss 
the  honest  trader  might  incur  by  the  increase  of  the  grain. 

The  officer  is  allowed  to  use  his  discretion  in  returning  tibe 

* 
grain. 
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PiUGiKEy  B. — The  whole  question  depends  upon  the  con-  1847. 
struotion  to  be  put  upon  tlie  word  ^  return "  in  the  fifth 
section  of  the  statute  1  Yict  c.  49 ;  that  term  may  mean 
that  the  (^cer  is  to  return  the  grain  at  his  discretion,  or  in 
a  fidr  waj,  or  in  the  usual  way.  The  former  relieves  the 
magistrates  from  any  discretion  at  all ;  if  the  excise  officer 
has  used  his  discretion,  they  are  bound  by  that  If  it  means 
in  a  fair  mode,  or  in  the  usual  mode,  it  would  rest  with  the 
magistrates  to  decide  whether  the  mode  was  fair  or  usual. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B. — In  this  case  the  question  turns  upon 
the  tme  construction  of  the  fifth  section  of  the  I  Vict.  c. 
49.  [His  Lordship  read  the  section,  and  proceeded.]  Upon 
an  information  before  the  magistrates,  there  was  a  convic- 
tion under  the  authority  of  the  7  &  8  Geo.  4,  c.  52,  s.  33 ; 
and  by  the  7  &  8  Geo.  4,  c  53,  s.  84,  upon  an  appeal  to  the 
quarter  sessions,  a  case  was  reserved  for  the  opinion  of  this 
Court  That  case  was  merely  whether,  if  an  officer  of  ex- 
cise, in  order  to  ascertain  the  amount  of  increase  in  the 
gnage  of  the  grain  in  the  couch-frame,  after  such  grain  has 
been  thrown  out  of,  and  returned  into,  such  couch-frame,  as 
directed  by  I  Vict  c.  49,  s.  5,  do  return  such  grain,  or  cause 
it  to  be  returned  into  such  couch-ftame,  by  placing  the 
whole  of  the  grain  in  the  form  of  a  cone  in  the  couch-frame, 
instead  of  by  casting  the  grain  equally  all  over  the  floor  of 
the  ooucb-fiame,  and  do  thereby  obtain  more  than  the  al- 
lowed increase  upon  gna^g  the  grain  after  its  return  to 
the  couch-frame,  the  justices,  upon  information,  are  bound 
to  receive  proof  of  such  excessive  increase  obtained  by  such 
means,  as  conclusive  evidence  under  this  act  of  Parliament 
of  such  grain  having  been  trodden  or  forced  together  in  the 
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1847.  couch-frame  before  it  was  thrown  out,  an  offence  to  which 
a  penalty  is  attached  by  7  &  8  Geo.  4,  c.  62.  The  express 
form  of  the  case  was  that  which  has  just  been  stated,  but  in 
other  words  the  case  submitted  to  us  was,  whether  upon 
the  evidence  before  the  magistrates  the  conviction  was 
proper. 

The  exciseman,  in  obedience  to  a  previous  order  of  the 
commissioners  of  excise  (which  had  been  made  that  there 
might  be  one  uniform  mode  of  proceeding),  had  returned 
the  grain  into  the  couch-frame  by  piling  it  up  in  the  centre 
in  the  form  of  a  cone,  and  by  then  distributing  it  over  all 

« 

parts  of  the  couch  alike,  and  it  was  argued  that  that  mode  of 
proceeding  ought  not  to  be  taken  as  conclusive,  and  that 
the  conviction  could  not  be  sustained. 

Without  saying  what  would  have  been  the  result,  if  it 
had  been  found  as  a  &ct  before  us  that  the  mode  adopted 
by  the  exciseman  was  an  improper  mode,  and  without  say- 
ing what  would  have  been  the  result  if  any  other  facts  had 
been  found  than  those  which  are  before  us,  we  are  of  opi- 
nion, that  upon  that  which  is  found,  this  evidence  is  to  be 
taken  as  conclusive  evidence,  and  that  the  course  which  the 
exciseman  has  taken  has  been  literally  within  the  act,  in 
returning  the  grain  or  com  into  the  couch-frame,  and  that 
thereupon  an  increase  has  been  found  within  the  meaning  of 
the  act  of  Parliament. 

It  was  argued  for  the  appellant,  that  this  was  a  mode  of 
returning  the  grain  which  was  calculated  to  work  more  in- 
juriously to  the  maltster  with  reference  to  the  penalty,  and 
to  the  public  with  respect  to  the  duty,  than  any  other  mode 
of  proceeding.  Upon  examining  the  evidence,  we  cannot 
discover  that  that  is  made  out,  nor  is  it  quite  certain  that  if 
it  were  so — unless  it  should  appear  that  the  mode  of  proceed- 
ing was  entirely  improper — any  other  conclusion  could  be 
arrived  at ;  and  certainly  there  is  no  evidence  which  can 
lead  us  to  the  conclusion  that  the  mode  adopted  by  the  ex- 
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ciseman  was  an  improper  mode.  It  was  also  argued  that  1847. 
one  mode  of  putting  the  question  was,  whether  the  statute 
was  to  be  read  as  if  the  officer  was  to  return  it  in  such  a 
manner  as  he  should  think  fit,  or  whether  the  statute  was 
to  be  read  that  he  shall  return  it  in  such  a  manner  as  is  now 
in  use.  We  are  disposed  to  think  that  such  is  not  a  proper 
mode  of  looking  at  the  question.  We  are  not  to  construe 
the  act  by  putting  either  of  these  modes  into  it.  It  may  be 
that  the  excise  officer  is  not  altc^ether  at  liberty  to  use  his 
discretion;  it  may  be  that  the  act  of  Parliament  is  not 
confined  to  those  methods  which  were  in  use  at  the  time 
the  act  was  passed :  but  we  think  it  is  clear  that  the  excise 
officer  has  some  discretion  to  exercise  upon  the  subject,  and 
that  in  the  particular  case  which  is  before  us  it  does  not 
appear  that  he  exercised  any  improper  discretion,  or  adopted 
a  course  which  was  not  calculated  to  do  justice  between  the 
subject  and  the  Crown.  We  are  therefore  of  opinion  that 
the  conviction  must  be  affirmed. 

BoLFE,  B.,  added — ^We  do  not  mean  to  be  understood  to 
say  that  the  officer  may  not  have  an  absolute  discretion. 

Pollock,  C.  B. — It  is  not  necessary  to  say  that. 

Conviction  affirmed. 
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Nw.Q. 


The  plaintiff 
lent  oertain 
goods  by  the 
defendants, 
carriers,  to  be 
deliTered  in 
Bedford  on  a 
Thursday,  in 
order  to  be 
ready  for  the 
market  on  Sa- 
turday, but  did 
not  give  notice 
that  they  were 
sent  for  that 
purpose:  on 
that  day  his 
clerk  proceeded 
there,  and  ow- 
ing to  the  non- 
delivery of  the 
goods  till  the 
Monday  follow- 
ing, he  removed 
them  to  another 
place  for  sale : 
Seld,  in 
an  action  for 
the  non-deli- 
veryof  the 
goods  within  a 
reasonable 
time,  that  the 
expenses  so 
incurred  might 
be  given  by  the 
jury  as  da- 
mages. 


Black  v.  Baxendale  and  Others. 

vyASK — ^The  second  oountof  die  deekratiofi  stated,  that 
the  plaintiflh  caused  to  be  delivered  five  bundles  of  haycloths, 
to  be  carried  by  the  defendants  from  London  to  Bedford, 
and  there  delivered  to  the  plaintifis  within  a  reasonable 
time,  for  a  certain  reward  in  that  behalf,  whereby  it  became 
the  duty  of  the  defendants  to  ddiver  the  said  goods  within 
a  reasonable  time,  yet  the  d^endants  did  not  deliver  the 
same  within  such  reasonable  tioM,  by  reason  whereof  the 
plaintiff  and  his  agents^  who  made  journeys  to  Bedford  for 
the  purpose  of  selling  the  said  goods,  were  put  to  great 
trouble,  expense,  and  loss  of  time,  and  also  lost  the  profits 
which  would  have  accrued  to  them  from  the  sale  of  the  said 
goods  in  Bedford  marfcel;» 

Pleas,  first,  not  guilty;  seocmdly,  a  traverse  of  the 
delivery  of  the  goods ;  and  lastly,  leave  and  license ;  and 
upon  these  pleas  issue  was  j<nned. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  Sittings 
after  Trinity  Term  last,  it  appeajred  that  the  goods  in  ^ques- 
tion  were  delivered  at  the  defendants*  office  upon  Thursday 
the  22nd  of  October,  1846,  for  the  purpose  of  going  by 
rail  to  Bedford.  It  was  expected  by  the  plaintiff  that  the 
goods  would  arrive  on  the  Saturday  following,  but  no  notice 
was  given  to  the  defendants  that  it  was  necessary  that 
such  should  be  the  case  in  order  that  the  goods  might  be 
ready  for  the  market.  On  Saturday  the  plaintiff's  clerk 
proceeded  to  Bedford,  and  owing  to  the  non-arrival  of  the 
goods  until  Monday,  he  was  obliged  to  remove  them  to 
St.  Neot's,  to  sell  them  there.  The  expense  of  the  removal 
was  10«.,  and  his  own  expenses  and  wages  amounted  to  a 
guinea  per  diem  in  addition.  The  Lord  Chief  Baron 
directed  the  jury  that  they  were  at  liberty  to  give  these 
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expeoies  bb  damages  if  they  eihould  tlunk  fit    The  jury        1847. 
foand  a  verdict  on  the  soeond  caunt  for  the  plaintifl^ 
damagee  KM. 

MartiM  now  moved  for  a  new  trial,  on  the  ground  of 
miadiieetion. — It  was  not  a  reasonable  consequence  of  the 
breach  of  the  contract  by  the  carriers,  that  a  person  should 
go  to  Bedford.  The  defendant  are  not  responsible  for  the 
expenses  of  a  person  sent  after  the  goods,  when  they  had  no 
notice  for  what  purpose  the  goods  were  sent  It  would  not 
be  reasonable  to  send  a  person  to  Edinburgh,  if  the  goods 
had  been  sent  to  that  place.  The  jury  should  therefore 
have  been  directed  as  a  matter  of  law  that  the  defendants 
were  not  liable  for  these  expenses. 

Pabke,  B. — I  think  there  ought  to  be  no  rule.  The 
defendaDts  are  responsible  only  for  reasonable  consequences 
of  their  breach  of  contract  It  was  a  question  for  the  jury 
whether  it  was  reasonable  and  proper  to  send  a  man  down 
to  Bedford  to  look  after  the  goods*  If  he  went  down 
unnecessarily,  or  remained  there  an  wuroasooable  time,  the 
defendants  ought  not  to  pay  the  expenses.  The  dama- 
ges given  by  the  jury  were  too  large,  but  as  they  were 
under  20L,  you  cannot  have  a  new  trial,  tfaare  being  no  mis- 
direction* 

Aldbbson,  B. — ^Whether  these  expenses  were  reasonable 
was  entirely  a  question  for  the  jury.  The  law  has  been 
CMrectly  laid  d(»m,  but  the  juiy  were  wrong.  If  the 
damages  had  been  suffieieni;  in  amount  to  warrant  a  new 
trial,  ^there  would  have  bosaD  one  on  the  ground  of  the 
damages  bdag  too  large* 

BoLFE,  B.,  concurred. 

Pollock,  C.  B. — The  jury  were  wrong  in  gtying  too 
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large  an  amount  of  damages.     If  the  carriers  had  had  dis- 
Black       ^^^  notice  that  the  goods  would  be  required  to  be  delivered 
V-  at  a  particular  time,  perhaps  they  would  have  been  liable  for 

those  expenses,  for  which,  without  such  notice,  they  would 
not  otherwise  be  liable ;  but  whether  any  particular  dass 
of  expenses  is  reasonable  or  not  depends  upon  the  usage  of 
trade,  and  various  other  circumstances.  It  is  not  a  question 
for  the  Judge,  but  for  the  jury,  to  decide  what  are  reason- 
able expenses. 

Rule  reftised. 


Shaw  v.  Kat. 

Nov.  6.        1^ 
In  an  action  for  L/ OVEN  ANT  upon  an  indenture  of  lease,  dated  the  9th 

w^^i!lStfo?«.  of  November,  1842,  whereby  the  plaintiff  demised  a  shop 

pair  in  a  lease,  a  ^qJ  dwelling-house  to  the  defendant,  subject  to  certain  cove- 
tenant  IB  not  °  1      1  /•     I 
liable  for  acta     nants  to  repair.  Breach,  that  the  defendant  pulled  down  and 

time  of  the  eze-  destroyed  a  great  part  of  the  dwelling-house. 

Swe  "^Uiornrh       PI©***  ^on  cst  factum,  and  a  traverse  of  the  breach  allied 

the  habendum     in  the  declaration. 

of  the  lease 

states  the  pre-        At  the  trial,  before  Wtghtmatiy  J.,  at  the  last  Lancashire 

from'a^ay        Summer  Assizes,  it  appeared  that  the  defendant  became 

prtor  to  itsexe-  tenant  of  the  premises  in  question  in  June,  1842,  and  had 

Thehabendam  then  coumienced  to  pull  down  and  make  alterations  in  the 

in  a  lease  only 

marks  the  dnra-  premises. 

^t'f  iSteiSi  ^^  ^®  ^^  ^^  November,  1842,  tiie  lease  in  question  was 
and  its  opera-  executed,  which  stated  that  the  premises  were  to  be  held 
is  merely  pro-  from  the  22nd  of  June  then  last  past  The  learned  Judge 
«pee/tM.  ruled  that  the  plaintiff  was  not  entitied  to  recover  for  the 

acts  complained  of  which  were  done  before  the  day  of  the 

execution  of  the  lease. 
The  jury  returned  a  verdict  for  the  plaintiff,  witii  one 

farthing  damages. 
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Knowles  now  moved  for  a  new  trial,  on  the  ground  of  1847* 
misdirection. — The  learned  judge  was  incorrect  in  ruling 
that  the  plaintiff  was  not  entitled  to  recover  for  what  had 
been  done  by  the  tenant  before  the  execution  of  the  lease. 
The  lease  took  effect  from  the  22nd  of  June  preceding. 
[Parke,  B. — That  date  merely  defines  the  duration  of  the 
term;  no  interest  in  the  premises  passed  until  the  execution 
of  the  lease.]  Lewis  v.  Hillard  {a)  was  an  action  on  a 
lease  for  years,  which  contained  a  covenant  to  save  the  te- 
nant harmless  from  all  eviction  during  the  term.  The 
Court  held,  that  the  words  '^  during  the  term  "  were  to  be 
construed  during  the  term  ifi  computation  of  time,  and  not 
only  from  the  time  of  the  delivery  of  the  deed,  when  it  com- 
menced in  interest:  and  that  an  eviction,  even  before  such 
delivery,  entitled  the  tenant  to  an  action.  [Parke^  B. — It 
was  laid  down  by  Eyre,  C.  J.,  in  Wyburd  v.  Tuck  (i),  as 
a  point  upon  which  there  could  be  no  doubt,  that  ^Hhe 
habendum  of  the  plaintiff's  lease  can  only  be  considered  as 
mftrking  the  duration  of  his  interest,  and  its  operation  as 
a  grant  is  merely  prospective."  That  is  rather  a  difficult 
case  to  meet] 

Per  Curiam  (e). — There  will  be  no  rule. 

Rule  refused. 


(a)  1  Sid.  374.  (c)  PoUoek^  C.  B.,  Parke,  B., 

\h)  I  Bos.  &  Pul.  464.  Alderttm,  B.,  and  Rol/ey  B. 
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1847. 

jy^^  9^  Doe  cL  Rorerts  v,  Williams. 

The  following     JuJECTMENT  to  reoover  posBession  of  a  tenement  and 
topaManesute  land^  Called  Penybonc,  situated  in  the  parish  of  Llandw- 
— *M  dcvwc  *    ^S9  ^  ^^®  county  of  Carnarvon, 
and  bequeath  At  the  trial,  before  Mauk,  J.,  at  the  last  Summer  Assizes 

all  my  real  and  ^       ^ 

personal  estate,  for  Camanronshirey  it  appeared  that  the  lessor  of  the  plaintiff 

ties  for'money,'  claimed  the  property  as  heir-at-law  of  one  Thomas  Boberts, 

mj^^d  ^•»«>  ^^  "^  1^33-     Thomas  Roberts  had  made  a  will  as 

P?'^*?'***  "***«»  follows: — **I  give,  devise,  and  bequeath  all  my  real  and 

or  kind  soever  personal  estate,  monies,  securities  for  money,  and  all  other 

ever  the  same  ^7  ^^  ^^^  personal  estate,  of  what  nature  or  kind  soever 

?!L^^  ^^]^  ^^^  wheresoever  the  same  may  be,  which  I  am  now  possess- 

1  am  now  pes-  j       ^  ^ 

sessed  of,  or      ed  of,  or  which  at  any  time  hereafter  I  may  be  possessed  of 

which  at  any 

time  hereafter  I  or  entitled  imto.  Subject  to  the  payment  of  all  my  just  debts, 
cd  of  orient?""  fti^icral  and  testamentary  expenses,  and  the  expense  of  prov- 
*€«t  t^the*'*^'  ^'^S  ^^  ™y  ^^*  yjjAo  my  dear  wife  Catherine,  to  and  for 
mentofaiimy  her  sole  and  separate  use  and  benefit."  The  defendant 
neral  and  testa-  claimed  under  the  will  of  the  testator's  wife,  Catherine 
TOnsM^andthe  ^^erts,  who  died  in  1842.  It  was  contended,  on  the  part 
expense  of         Qf  ^hg  plaintiff,  that  the  wife  took  an  estate  for  life  only 

provmg  this  my  .  .  . 

will,  anto  my  under  the  will.  The  learned  judge,  however,  was  of  opi- 
therine,  to  and  iiion  that  she  took  an  estate  in  feensimple,  and  directed  the 
Mprnte^uw"*  jury  to  find  a  verdict  for  the  defendant,  but  gave  leave  to 
and  benefit."      the  pluntiff  to  move  to  enter  a  verdict,  if  the  Court  should 

be  of  a  contrary  opinion. 

Townsendno'^  moved  accordingly. — The  question  is,  whe- 
ther this  will  of  the  testator  passed  an  estate  in  fee-simple, 
or  merely  an  estate  for  life.  In  Moor  v.  Dent(a)y  where  the 
words  of  the  devise  were,  "  AD  the  rest  of  my  lands,  tene- 
ments, and  hereditaments,  either  freehold  or  copyhold,  what- 

(a)  2  Bos.  &  PuU.  247. 


iaCHA£LMA8  TERM,  11  VICT.  415 

soever  and  wheresoever ;  and  also  all  my  goods,  &c.y  after 
payment  of  my  Just  debts  and  funeral  erpenses^'^  it  was  held 
that  no  more  passed  by  this  devise  than  an  estate  for  Ufe. 
In  Goodtitk  v.  Maddem{a)y  Grose,  J.,  says,  *'The  rule  has 
been  long  established,  that,  if  the  executor  be  bound  to  pay 
the  debts  by  the  terms  of  the  devise,  he  must  take  a  fee  in 
the  lands  devised  to  him  in  respect  of  which  such  obligation 
is  thrown  upon  him ;  but  if  he  be  only  to  pay  them  out  of 
the  produce  of  the  land  devised,  or  only  to  take  the  land 
after  payment  of  debts,  then,  without  words  of  inheritance, 
the  fee  will  not  pass." — He  also  referred  to  Sanderson  v. 
Dobsm  {b). 

Per  Curiam  (c). — ^We  are  clearly  of  opinion  that  Cathe- 
rine Roberts  took  an  estate  in  fee-simple  under  the  will  of 
Thomas  Roberts,  by  force  of  the  words  "  all  my  real  and 
personal  estate.^    There  will  therefore  be  no  rule. 

Rule  refused. 


(a)  4  East,  600.  (c)  Polkcky  C.  B.,  Parke,  B., 

{h)  Ante,  141.  AldersoUy  B.,  Bolfef  B. 
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1847. 

jyj^^  13^  Olltve  V.  Booker. 

To  an  action      A  SSUMPSIT.     The  first  count  of  the  declaration  stated, 

for  not  loading      t        -,     n  ■■  i.  /••■  i.  y*. 

a  vessel  in  par-  that  before  and  at  the  tune  of  the  making  of  the  promise 
tennsof  a dur.  hereinafter  mentioned,  the  plaintiff  was  lawfully  possessed 
tcrparty,  the      q{  ^he  ship  or  vessel  hereinafter  mentioned,  under  and  by 

defendant  ,  *^  ,  ,     '  '^ 

pleaded,  setting  virtue  of  a  Certain  charterparty  of  affreightment  thereto- 
of  the  charter.  ^^^ ^  &<^*>  niade  between  one  A.  B.,  the  master  of  the  said 
P^^  'thaut  ^'^^P  ^^  vessel,  and  the  plaintiff;  and  the  plaintiff  being  so 
^as  agreed  be-  posscssed  of  the  Said  ship  or  vessel  as  aforesaid,  it  was  there- 
tiff,  "original  toforc  &C.  agreed  between  the  plaintiff  and  the  defendant, 
goodshiporves-  ^7  *  <^rtain  other  charterparty  of  afireightment  then  made 
sel  called  The  Jq  y^riting  between  the  plaintiff,  therein  described  as  ori- 

X/OTC  A.*  A  f  oi  uie  ___        _^ 

measurement  of  ginal  charterer  of  the  good  ship  or  vessel  called  The  Dove 
thereabouts,  A  1,  of  the  measurement  of  1 49  tons  or  thereabouts,  therein 
iMPi^laUed  ^^S^  to  be  at  sea,  having  sailed  three  weeks  before,  and 
three  week»       the  defendant,  therein  described  as  of  London,  merchant, 

ago,  or  there*  •  t     t  •      -%    •  •   ^ 

abouta,'*  and  that  the  Said  ship,  being  tight,  staunch,  and  strong,  and 

ant,  that  the  every  way  fitted  for  the  voyage,  should,  with  all  convenient 

?*ht  *to°*  h  speed,  sail  and  proceed  to  Marseilles,  after  having  delivered 

&c.,  should  pro-  her  cargo  at  Genoa  for  the  ship's  account,  or  so  near  thereto 

sdlles  (after  as  she  might  safely  get,  and  there  load  from  the  factors  of 

ed^hef  cM-go*^"  the  defendant  a  full  cargo  of  linseed  or  other  goods,  which 

at  Genoa),  and  ^he  defendant  bound  himself  to  ship,  not  exceeding  what 

there  load  cer-  *  ° 

tain  goods  of  she  could  reasonably  stow  and  carry  over  and  above  &c, 
and  therewith  ^ud,  being  SO  loaded,  should  therewith  proceed  to  one  safe 
Jlfe^rt^in  the  P^^  ^^  ^^^  United  Kingdom,  calling  at  Cork  or  Falmouth 

United  King- 
dom, calling  at 

Cork  or  Fdmonth  for  a  certain  rate  of  freight;  thirty  working  days  to  be  allowed,  Sundays 
excepted.  The  plea  then  averred,  that  time  was  an  essential  and  material  part  of  the  con- 
tract ;  and  the  probable  situation  of  the  vessel  with  reference  to  the  date  of  her  sailing,  and 
the  object  of  her  voyage,  was  also  an  essential  and  material  part  of  the  contract,  and  that,  in 
point  of  fact,  at  the  time  of  the  making  the  charterparty,  the  vessel  had  not  sailed  three  weeks, 
but  a  materially  and  unreasonably  later  time,  of  which  the  defendant  had  no  notice  or  know- 
ledge, for  whidi  cause  the  defendant  neglected  and  refused  to  load  the  vessel : — Held,  that 
the  time  at  which  the  vessel  sailed  was  material,  that  that  statement  in  the  charterparty 
amounted  to  a  warranty,  and  that  the  defendant  was  entitled  to  retain  his  verdict  upon  the 
plea,  on  motion  for  judgment  non  obstante  veredicto. 

Semble,  per  Parke,  B.,  that  the  averment  that  the  plaintiff  knew  the  time  the  veasel  sailed  was 
immaterial. 
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for  orders,  which  were  to  be  given  in  due  course  of  post,  1847. 
or  so  near  thereto  as  she  might  safely  get,  and  deliver  the 
same  on  being  paid  freight,  and  after  the  rate  &c« :  the  act 
of  Grod  &c  excepted.  The  freight  was  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo — one-third  in  cash, 
and  the  remainder  by  an  approved  bill  on  London,  at  three 
months'  date.  Thirty  working  days  were  to  be  allowed 
(Sundays  excepted)  to  the  defendant  (if  the  ship  was  not 
sooner  dispatched)  for  loading  the  said  ship  at  Marseilles, 
and  unloading  at  the  return  port.  Averment  of  mutual  pro- 
mises, and  general  allegation  of  performance.  Breach,  that 
although  the  said  ship,  being  tight,  staunch,  and  strong,  and 
eveiy  way  fitted  for  the  said  voyage  &c.,  did,  after  the  mak- 
ing of  the  said  last-mentioned  chartei}>arty,  in  pursuance 
of  the  terms  thereof,  with  all  convenient  speed  sail  and  pro- 
ceed to  Marseilles,  and  after  having  delivered  her  cargo  at 
Grenoa,  was  duly  consigned  to  the  defendant's  agents  at 
Marseilles,  to  wit,  on  &c,  and  within  a  reasonable  time 
after  the  making  of  the  sidd  last-mentioned  charterparty, 
of  all  of  which  the  defendant  then  had  notice ;  and  although 
the  plaintiff  was  then  and  there,  and  during  the  space  of  thirty 
working  days  then  next  following,  and  during  a  reasonable 
number  of,  to  wit,  ten  days,  on  demurrage,  upon  the  expi- 
ration of  the  said  space  of  thirty  working  days,  which  said 
last-mentioned  period  had  ekpsed  before  the  commence- 
ment of  this  suit,  ready  and  willing  to  receive  on  board 
the  said  ship  or  vessel,  and  load  from  the  factors  of  the 
defendant  a  full  cai^o  of  linseed  or  other  goods,  accord- 
ing to  the  terms  and  effect  of  the  said  last-mentioned 
charterparty,  of  which  the  defendant  then,  to  wit  &c.,  had 
notice :  yet  the  defendant  did  not  nor  would,  within  the 
space  of  the  said  thirty  working  days  in  the  said  last- 
mentioned  charterparty,  ship  a  full  cargo  of  linseed  or  other 
goods,  according  to  the  terms  of  the  said  last-mentioned 
charterparty,  in  or  on  board  the  said  ship  or  vessel,  accord- 
ing to  the  tenor  and  effect  of  the  said  last-mentioned  charter- 


418  EXCHEQUER  REPOBTS. 

1847*        pa^j  an<l  of  his  said  promise  aforesaid,  but,  on  the  oontnuy, 
the  defendant  both  neglected  &c. 

Eighth  plea,  as  to  the  first  count : — The  defendant  saysy 
that  the  said  charterparty  made  between  the  plaintiff  and 
the  defendant  was  and  is  made  in  the  words  and  figures 
following,  that  is  to  say:  ^'  London,  24th  December,  1844. 
Charterparty.  It  is  this  day  mutually  agreed  between 
Messrs.  Ollive,  Nephew,  &  Co.,  original  charterers  of  the 
good  ship  or  vessel  called  The  Dove  A.  1,  of  the  measure* 
ment  of  149  tons,  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  agoy  and  Messrs.  Booker  &  Co.,  merchants,  that 
the  said  ship,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,  shall,  with  all  convenient  speedy 
sail  and  proceed  to  Marseilles,  (after  having  delivered  her 
cargo  at  Genoa,  for  ship's  account),  or  so  near  thereunto  as 
she  may  safely  get,  and  there  load  from  the  &ctors  of  the 
said  charterers  a  full  cai^  of  linseed  or  other  goods,  which 
the  said  merchants  bind  themselves  to  ship,  not  exceed- 
ing what  .she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture ;  and 
being  so  loaded,  shall  therewith  proceed  to  one  safe  port  in 
the  United  Kingdom,  caUing  at  Cork  or  Falmouth  for 
orders,  which  are  to  be  given  in  due  course  of  post,  or  so 
near  thereunto  as  she  may  get,  and  deliver  the  same  on 
being  paid  freight  at  and  after  the  rate  of  &s.  6d.  per  im- 
perial quarter  for  linseed,  or  other  goods  in  full  proportion, 
according  to  the  London  printed  rates  delivered :  the  act 
of  God,  restraints  of  princes  and  rulers,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  during  the  said  voyage,  always  excepted.  The 
freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,  one-third  in  cash,  and  the  remainder  by  an  approved 
bill  on  London,  at  three  months'  date.  Thirty  working 
days  arc  to  be  allowed,  Sundays  excepted,  the  sud  mer- 
chant (if  the  ship  is  not  sooner  dispatched)  for  loading  the 
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said  ship  at  Marseilles,  and  unloading  at  the  return  port; 
mats  and  bulk  heads  to  be  found  by  the  charterers,  and 

dunnage  by  the  ship,  and  days  on  demurrage,  over 

and  above  the  said  laying  days,  at  4/.  per  day;  the  penalty 
for  the  non-performance  of  this  agreement,  400L;  the  vessel 
to  be  consigned  to  the  freighter's  agents  at  Marseilles;  cash 
for  usual  disbursements  at  Marseilles,  free  of  interest  and 
commission,  but  the  insurance  bills  of  lading  to  be  signed 
for  more  or  less  freight,  without  prejudice  to  the  charter- 
party.     Per  proc  Booker  &  Co. ;  Thomas  Booker,  jun. ; 
Ed.  OUive,  Nejdiew,  &  Ca  ;  John  Aitkin,  witness  to  the 
ngnature  of  Messrs.  Booker  &  Ca,  and  of  Messrs.  Ed.  OUive 
&  Ca     The  commission  on  this  charterparty  is  at  57.  per 
cent.,  due  ship  lost  or  not  lost.    The  vessel  to  be  addressed  to 
Alexander  Howden  or  his  agents,  at  the  port  of  discharge." 
And  the  defendant  avers,  that  upon  the  making  of  the  said 
charterparty,  time  was  an  essential  and  material  part  of  the 
contract,  and  that  the  probable  situation  of  the  vessel,  with 
reference  to  the  date  of  her  sailings  was  also  a  material  and 
essential  part  of  the  contract,  to  wit,  with  reference  to  the 
object  of  the  said  voyage,  and  the  distance  of  the  said  port 
of  Marseilles,  and  the  nature  of  the  said  intended  cargo, 
and  the  time  of  year  at  which  the  sud  charterparty  was 
mada     And  the  defendant  further  says,  that,  in  point  of 
fact,  at  the  time  of  the  making  of  the  said  charterparty, 
the  said  vessel  had  not  sailed  three  weeks  before,  but  on 
the  contrary,  had  sailed  at  a  materially  and  unreasonably 
later  time,  to  wit,  one  week  later,  which  the  plaintiff,  at 
the  time  of  the  making  of  the  said  charterparty,  knew,  and 
whereof  the  defendant  had  no  notice  or  knowledge,  where- 
fore the  defendant  wholly  declined  to  accept  or  employ  the 
said  vessel  under  the  said  charterparty,  to  wit,  immediately 
upon  learning  and  knowing  that  the  said  vessel  had  not 
sailed,  as  in  the  said  charterparty  set  forth,  to  wit,  upon 
the  1st  of  February,  1845,  and  wholly  neglected  and  refused 
to  load  any  cargo  on  board  her,  to  wit,  upon  the  day  and 
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1847.  year  last  aforesaid,  as  he  lawfiiUy  might  for  the  cause 
aforesaid. — Verification. 

Replication,  de  injuria. 

At  the  trial,  at  the  sittings  after  last  Hilary  Term,  before 
the  Lord  Chief  Baron,  a  verdict  was  found  for  the  plaintiff 
upon  all  the  issues,  except  those  raised  by  the  8th,  9th,  and 
11th  pleas,  and  upon  these  issues  the  defendant  had  a  ver- 
dict,— Cleave  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict  upon  them  also. 

Crcwder  having  obtained  a  rule  nigi  accordingly,  and  also 
for  judgment  non  obstante  veredicto  upon  the  eighth  plea(a), 

Watson  and  Greenwood  now  shewed  cause. — The  plaintiff 
is  not  entitled  to  judgment  non  obstante  veredicto  upon  the 
eighth  plea.  The  statement  in  the  charterparty,  that  the 
vessel  was  then  at  sea,  and  had  sailed  three  weeks,  is  an 
essential  and  most  material  part  of  the  contract,  and  was  not 
a  mere  collateral  agreement,  for  the  breach  of  which  an 
action  should  have  been  brought  to  recover  any  consequen- 
tial damages.  The  defendant  was  not  bound  to  complete  his 
part  of  the  engagement,  as  this  condition  was  not  performed 
by  the  plaintiff.  The  time  at  which  a  vessel  sails  is  a  most 
important  matter  in  contracts  of  aflfreightment  This  is  a 
term  which  forms  the  basis  of  the  contract.  The  case  of 
Glaholm  v.  Hays  (&)  is  a  direct  authority  upon  this  very 
point.  The  words  in  that  charterparty  were  these — ^^the 
vessel  to  sail  from  England  on  or  before  the  ^th  of  February 
next^^  and  it  was  held  that  the  sailing  of  the  vessel  on  or 
before  that  day  was  a  condition  precedent     The  stipulation 

(a)  The  aigument  upon  that  the  plea  of  non  assampsit,  which 

part  of  the  rule  relating  to  the  was  argued   immediately   after 

iasuesupontheOthand  nth  pleas  the  present  case,  and  was  dis- 

depended  upon  the  facts,  and  is  charged. 

omitted.  Watson^  on  the  part  of  (h)  2  Man.  &  G.  257 ;  2  Scott, 

the  defendant,  had  obtained  a  N.  R.  471. 
cross  rule  to  enter  a  nonsuit  upon 
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in  that  and  the  present  case  is  the  same ;  there  the  vessel  1847. 
was  '*  to  sail/  here  it  is  affirmed  that  it  "  had  sailed/'  at 
a  certain  time.  The  judgment  of  the  Court  in  Glaholm  v. 
Hays  is  most  material,  as  laying  down  the  principles  for 
the  government  of  the  present  question.  Tindalf  C.  J.> 
there  says:  **  It  cannot  depend,  as  Lord  EUenborough  ob- 
serves, on  any  formal  arrangement  of  the  words,  but  (must 
depend)  on  the  reason  and  sense  of  the  thing  as  it  is 
to  be  collected  from  the  whole  contract."  And  in  a  sub* 
sequent  part  of  the  judgment,  the  whole  of  which  is  ap- 
plicable to  the  present  case,  his  Lordship  proceeds:  '^Both 
parties  were  aware  that  the  whole  success  of  a  mercantile 
adventure  does,  in  ordinary  cases,  depend  upon  the  com- 
mencement of  the  voyage  by  a  given  time.  The  nature 
of  the  commodity  to  be  imported,  the  state  of  the  foreign 
and  home  market  at  the  time  tiie  contract  of  charter- 
party  is  made,  and  the  various  other  calculations  which 
enter  into  commercial  speculations,  all  combine  to  shew 
that  dispatch  and  certainty  are  of  the  very  first  importance 
to  their  success ;  and  certainly  nothing  will  so  efiectually 
secure  both  dispatch  and  certainty,  as  the  knowledge  that 
the  obligation  of  the  contract  itself  shall  be  made  to  de- 
pend upon  the  actual  performance  of  the  stipulation  which 
relates  to  them."  That  doctrine  governs  the  present  case. 
The  Lord  Chief  Justice  then  distinguishes  cases  where  the 
cai^  had  arrived,  and  the  objection,  being  made  at  that 
time,  was  too  late.  Li  Freeman  v.  Taylor  (a),  which  was 
an  action  on  a  charterparty,  the  defendant  had  refused  to 
find  a  cargo  in  consequence  of  deviation.  Tindal,  C.  J., 
there  said,  in  the  course  of  his  direction  to  the  jury: 
*^If  the  deviation  was  so  long  and  unreasonable,  that  in 
the  ordinary  course  of  mercantile  concerns  it  might  be 
said  to  put  an  end  to  the  whole  object  the  freighter  had  in 
view  in  chartering  the  ship,  in  that  case  the  contract  might 

(a)  8  Bing.  124. 
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be  considered  at  an  end.**  The  Court  held  this  direction 
right  It  is  a  condition  in  contracts  on  charterparties,  that 
the  time  at  which  a  yessel  shall  sail  shall  either  be  a 
reasonable  time,  or  the  time  which  is  stipulated:  M^ Andrew 
V.  Adams  (a).  In  cases  where  an  article  is  warranted^  a 
person  is  not  bound  to  accept  it  unless  it  comply  with  the 
warranty.  The  term  of  the  vesseFs  sailing  is  as  much  a 
condition  of  the  charterparty  as  that  she  was  staunch  and 
strong.    (They  were  then  stopped  by  the  Court). 

Crowder  and  BomUj  in  support  of  the  rule. — This  plea 
affords  no  answer  to  the  action.  The  statement  in  the 
charterparty,  upon  which  the  plea  is  founded,  is  a  mere  re- 
presentation, and  not  a  condition.  The  plaintiff  might  be 
liable  for  the  breach  of  it  in  a  cross  action*  The  statement 
is  treated  as  a  representation  in  the  plea,  which  alleges 
that  the  plaintiff,  at  the  time  the  contract  was  completed, 
knew  that  the  said  vessel  had  not  sailed  three  weeks  be- 
fore, but  a  materially  and  unreasonable  time  later.  The 
case  of  Glahobn  y.  Haifs  is  distinguishable  from  the  pre* 
sent;  there  it  was  agreed  (after  several  stipulations) — ^'the 
vessel  to  sail  on  or  before  a  certain  day."  The  very  position 
of  the  words  distinguishes  the  two  cases ;  and  the  time 
there  was  future,  here  it  was  past.  If  the  word  "  war- 
rant "  had  been  in  the  clause,  the  question  would  have  been 
different.  In  GkAolmy.  Hays,  Tindaly  C.  J.,  says:  **  The 
very  words  themselves,  '  to  sail  on  or  before  a  given  day,' 
do,  by  common  usage,' import  the  same  as  ^condUUmed  to 
sail'  or  *  warranted  to  sail  on  or  before  such  a  day."  Free^ 
man  v.  Taylor  is  not  like  the  present  case,  the  question 
there  being  with  respect  to  deviation.  There  is  no  state- 
ment in  this  plea  that  the  defendant  received  any  prejudice 
from  the  time  when  the  vessel  sailed.  It  is  established,  that 
if  a  matter  in  a  covenant  goes  to  part  only  of  the  consi- 

(o)  1  Bing.  N.  C.  29;  1  Scott,  98. 
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deration,  the  breach  of  it  is  only  a  ground  for  a  cross         1847. 
action  (a). 

Parkjs,  B. — I  am  of  opinion  that  the  rule  for  judg- 
ment non  obstante  veredicto  on  the  eighth  plea  ought  to 
be  discharged.  It  seems  to  me  that  the  averment  in  the 
plea»  that  at  the  time  of  entering  into  the  charterparty  the 
plaintiff  knew  that  the  vessel  had  sailed  a  materially  and 
unreasonably  later  time  than  that  which  was  stipulated 
for,  is  an  immaterial  averment,  and  might  be  struck  out. 
The  main  question,  however,  in  the  construction  of  this 
plea,  is,  whether  the  allegation  in  the  charterparty,  of 
the  vessel  being  ^*  now  at  sea,  having  sailed  three  yreeka 
ago,''  is  a  warranty  or  a  representation.  In  the  construc- 
tion of  agreements,  as  in  the  case  of  contracts  under  seal, 
we  should  endeavour  to  discover  the  intention  of  the  par- 
ties. Here  it  is  stated  that  the  vessel  was  now  at  sea, 
having  sailed  three  weeks ;  and  if  time  is  of  the  essence  of 
the  contract,  no  doubt  it  is  a  warranty  and  not  a  repre- 
sentation. Such,  also,  is  the  case  in  policies  of  insurance. 
It  appears  to  me  that  it  is  a  warranty,  and  not  a  representa- 
tion, that  the  vessel  had  sailed  three  weeks.  It  is,  therefore, 
a  condition  precedent.  The  rule  depends  upon  each  par- 
ticular contract,  and  here  time  was  of  the  essence  of  the 
contract,  as  much  so  as  the  statement  that  she  was  a  sound 
vessel.  This  being  a  condition  precedent,  and  not  per- 
formed, the  defendant  was  not  bound  to  load  the  vessel.  If 
he  had  loaded  her,  the  breach  of  the  condition  would  have 
been  waived,  and  he  would  have  been  liable  for  the  full 
fireight.  I  entirely  agree  with  the  reasoning  of  Tindaly  C. 
J.,  in  the  case  of  Glalwlm  v.  HaySy  which  I  think  applies 
to  the  present  case.  There  the  stipulation  was  held  to  be  a 
condition  precedent.  The  defendant  was  entitled  to  say 
that  he  was  not  bound  to  load  the  vessel,  as  the  condition 

(a)  StaverB  v.  Curling^  3  Bing.  N.  C.  865;  3  Scott,  740. 
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had  not  been  performed,  and  that  the  case  was  the  same  as 
if  the  vessel  had  not  proved  to  be  A  1,  as  she  was  war- 
ranted to  be.  I  think,  therefore,  that  the  plea  affords  a 
good  answer,  and  that  the  rule  for  judgment  non  obstante 
veredicto  ought  to  be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion.  The  words 
which  describe  the  ship  as  being  A  1,  amount  to  a  war- 
ranty, and  the  statement  that  she  had  siuled  for  three 
weeks  is  equally  so.  The  question  whether  these  words 
amount  to  a  condition  precedent  has  been  decided  by 
Glahohn  v.  Hays;  the  reasonings  there  are  applicable  to  the 
present  case,  and  I  am  unable  to  distinguish  the  two 
cases. 

EoLFE,  B. — I  am  of  the  same  opinion.  The  stipulation 
in  the  present  case  is  not  collateral  matter,  but  is  a  part  of 
the  contract.  I  agree  witli  the  rest  of  the  Court,  that  the 
case  in  the  Common  Pleas  governs  this.  There  the  stipu- 
lation was  that  the  vessel  should  sail,  but  that  makes  no 
difference.  The  condition  was  founded  upon  the  object 
that  she  should  load  her  cargo  in  a  certain  time  ;  and  if  it 
had  been  that  she  should  load  in  six  weeks,  that  being  the 
length  of  the  voyage,  that  would  be  the  same  as  a  condition 
that  she  should  load  in  the  ordinary  time,  of  which  she  had 
already  been  three  weeks  at  sea.  I  think  the  case  is  go- 
verned by  that  in  the  Common  Pleas,  which  is  consistent 
with  common  sense  and  reason.  The  rule,  therefore,  for 
judgment  non  obstante  veredicto  must  be  discharged. 

Rule  discharged. 
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Bayuffe  v.  Butterworth.  ^^  j^^  2^^ 

A  23. 

SSUMPSIT  for  work  done^  money  paid^  and  on  an  ac-  The  defendant, 

count  stated.  Mme"Slunce 

Plea,  non  assumpsit.  '^°?  l^^«rpool, 

*^  ^  anthoriaed  the 

At  the  trial,  at  Liverpool,  before  Rolfe^  B.,  at  the  last  plaintiff,  a  bro- 
Spring  Assizes,  it  appeared  that  the  present  action  was  sell  for  him 
brought  under  the  following  circumstances: — The  plaintiff  J^rip^j^jJ^*^ 
was  a  sharebroker  at  Liverpool,  and  the  defendant  was  a  T^^  pUintiff 

sold  them  to  C, 

manufacturer,  living  at  Oldham.  In  July,  1 845,  the  defendant  another  broker 
employed  the  plaintiff  to  sell  for  him  twenty  scrip  shares  in  xhe  ioip^ " 
a  certain  railway,  at  6i  15*.  per  share;  they  were  accord-  ^J^J?"*^* 
ingly  sold  upon  the  same  day  to  Messrs.  J.  Finlay  &  Son,  day,  and  C. 
who  were  also  sharebrokers  at  Liverpool.     The  shares  were  other  Bcrip 
to  be  pmd  for  on  the  next  settling  day.     On  the  day  when  niarket'prke 
the  shares  should  have  been  delivered,  the  defendant  made  ^^1  claimed  the 

.  difference  be- 

default,  whereupon  the  purchaser  bought  an  eqmvalent  num-  tween  the  con- 
ber  at  the  market  price  of  11/.  12«.  6d.  per  share,  and  called  market  price, 
upon  the  plaintiff  to  pay  him  the  difference  between  the  ^^^"^^ 
contract  and  the  market  price.  It  was  proved  to  be  the  difference,  and 
usage  on  the  Stock  Exchange  at  Liveipool  for  brokers  to  tion  for  money 
be  answerable  to  each  other  for  engagements  entered  into  [J?,  ron^ii^ 
between  them  for  third  parties,  and  that  for  this  reason  the  f««  proved  to 

...  be  the  niage  a- 

plaintiff  paid  the  demand.  It  was  for  the  payment  so  made  mongat  broken 
by  the  plaintiff,  and  for  commission,  that  this  action  was  be  rnplraribie^ 
brought.     There  was  some  evidence  to  shew  that  the  defend-  i?.^v®**^ 

^  apon  these  con- 

ant  was  cognizant  of  the  usage,  but  no  point  was  raised  tncta,  and 

1  •  1  .^T  1.  i«i       there  was  evi- 

upon  that  question  at  the  tnaL  It  was  objected  by  the  dence  that  the 
defendant's  counsel,  that  an  action  would  not  lie  for  money  co^Lant  of" 
pud  under  such  circumstances,  and  a  case  was  cited  as  hav-  ^K  ?^JT 

f  Held,  that  the 

ing  been  shortly  before  decided  by  Alderson,  B.,  at  York,  in  defendant  was 

favour  of  that  position.  %^«^  per 

The  learned  judge  thereupon  directed  the  jury  to  find  a  S^r/*'™^*'  *"** 

verdict  for  the  plaintiff  for  the  amount  of  the  conunission  that  the  de- 
fendant's 

knowledge  of  the  nsage  was  immaterial. 


426 


EXCHEQUER   REPORTS. 


1847. 


only,  but  reserved  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  full  amount  cUdmed. 

Knawks  having  obtained  a  rule  accordingly. 


Martin  and  C  Saunders  now  shewed  cause. — The  ques- 
tion in  the  present  case  is  tiiis: — ^if  a  person  employs  another 
to  sell  an  article  for  him,  and  the  article  is  not  supplied  at 
the  proper  time,  is  the  agent  at  liberty  to  pay  any  sum  he 
may  think  fit,  and  then  sue  his  employer  for  it?  The  de- 
fendant was  not  a  sharebroker  at  Liverpool,  and  was  not 
bound  by  the  usage  there.  At  different  places  there  may 
may  be  a  different  usage,  and  it  surely  cannot  be  said  that 
a  person  is  to  be  bound  by  each. 

The  case  of  CTuld  v.  MorJey  (a)  is  directiy  in  point. 
There  it  was  held,  that  a  broker  who  contracts  with  others 
for  the  sale  of  stock  for  a  future  day  by  the  authority  of 
his  principal,  who  afterwards  refuses  to  make  good  the  bar- 
gain, cannot,  by  paying  the  difference  to  such  third  persons, 
maintain  an  action  for  money  paid.  Lawrence,  J.,  there 
says,  ^^  If  he  (Child)  acted  as  broker  or  agent  for  Morley, 
which  he  legally  might,  and  his  contract  would  then  be  va- 
lid within  the  statute,  he  ought  in  that  case  to  have  per- 
mitted Morley  to  settie  or  act  with  the  purchasers  as  he 
pleased,  and  the  plaintiff  should  not  have  taken  upon  himself 
to  pay  the  money  without  the  consent  of  his  principal,  more 
especially  after  that  principal  had  refused  to  pay  it.  In 
this  general  view  of  the  case,  the  payment  by  the  plaintiff 
would  be  at  his  own  peril,  and  he  could  not  recover  in 
this  action  as  for  money  paid  to  the  use  of  the  defendant.^ 
\Parhey  B. — In  that  case  there  was  no  evidence  of  any 
custom  that  the  broker  was  surety  for  his  principal.  In 
Sutton  V.  Tatham  (6),  Lord  Denman  said,  **  I  think  a  per- 
son employing  one  who  is  notoriously  a  broker,  must  be 


(a)  8  T.  R.  610. 


{h)  10  Ad.  &  £U.  27. 


MICHAELMAS  TEBM,    11  VICT. 


427 


taken  to  authorise  his  acting  in  obedience  to  the  rules  of  the 
Stock  Exchange;"  and  Mr.  Justice  Littledale  says,  ^*  A  per- 
son who  employs  a  broker  must  be  supposed  to  give  him 
authority  to  act  as  other  brokers  do.  It  does  not  matter 
whether  or  not  he  is  himself  acquainted  with  the  rules  by 
which  brokers  are  governed.'^  In  that  case  the  broker  was 
authcHised  to  do  his  best :  there  is  an  absence  of  any  such 
authority  here.  In  Lightfcot  v.  Creed  {a),  the  defendant 
contracted  with  the  phdntiiF  to  transfer  stock  on  a  certain 
day,  and  upon  his  failing  to  do  so,  the  plaintiff  bought  the 
stock,  and  sued  the  defendant  for  the  consequent  loss :  it 
was  held  that  the  action  could  not  be  maintained.  [Parhe,  B. 
— ^The  plaintiff  there  had  no  authority  from  the  defendant 
to  buy  the  stock.  The  principles  upon  which  the  action  for 
money  paid  is  m^dntainable  were  well  considered  in  BrU" 
tcdn  V.  Lloyd  (ft).] — ^They  referred  to  Bowlby  v.  Bell  (c). 


Kniowles  and  Crompian,  contra,  were  not  called  upon. 

Pab&e,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  There  is  no  doubt  that,  if  the  plaintiff  stood 
in  the  place  of  surety  to  the  defendant,  and  the  plaintiff 
made  a  payment  for  him,  the  defendant  is  bound  to  repay 
him.  This  transaction  was  not  for  the  sale  of  registered 
shares,  but  merely  of  scrip  certificates.  The  plaintiff  was 
therefore  bound  to  pay.  The  only  question  is,  whether  the 
plaintiff  is  to  be  considered  as  surety  for  the  defendant. 
Evidence  was  given  at  the  trial  of  its  being  the  established 
usage  on  ibe  Stock  Exchange  at  Liverpool,  that  brokers  are 
responrible  for  their  prindpak  in  sales  of  this  description. 
If  there  was  any  doubt  as  to  the  existence  of  this  usage, 
that  point  should  have  been  made  at  the  trial  No  objec- 
tion, however,  of  that  kind  was  made ;  we  may  therefore 
assume  such  to  have  been  the  established  usage  at  that  place. 


(a)  8  Taunt.  268.        (b)  14  M.  &  W.  762.       (c)  3  C.  B.  284. 
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And  I  consider  it  to  be  clear  law^  that  if  there  is,  at  a  particu- 
lar place,  an  established  usage  in  the  manner  of  dealing  and 
making  contracts,  a  person  who  is  employed  to  deal  or  make 
a  contract  there  has  an  implied  authority  to  act  in  the  usual 
way;  and  if  it  be  the  usage  that  he  should  make  the  contract 
in  his  own  name,  he  has  authority  to  do  so.  Supposing  it  were 
necessary  to  shew  that  the  defendant  knew  of  the  particular 
usage,  the  point  should  have  been  made  at  the  trial;  and 
in  the  present  case  there  was  evidence  for  the  jury  to  find 
that  the  defendant  did  know  of  it,  and  that  he  was  respon- 
sible. It  is  not  now  necessary  to  decide  the  point,  whether 
the  defendant  would  be  bound  if  he  did  not  know  of  such  a 
usage.  It  appears  to  me,  however,  that  a  person  who  au- 
thorises another  to  contract  for  him,  authorises  him  to  make 
that  contract  in  the  usual  way.  There  are  some  cases  which 
look  the  other  way,  which  have  not  been  noticed.  There 
is  the  case  of  Bartlett  v.  Pentland  (a) ;  that,  however,  was 
not  with  respect  to  the  usage  of  the  Stock  Exchange,  but 
of  insurance  brokers ;  and  it  was  there  held  that  the  custom 
which  prevailed  at  Lloyd's  Coffee-house  was  not  binding 
on  a  party  who  was  not  shewn  to  be  cognizant  of  it,  or  to 
have  assented  to  it.  That,  however,  is  a  different  question 
from  the  present,  which  is  one  of  contract  In  the  case 
of  a  contract  which  a  person  orders  another  to  make  for 
him,  he  is  bound  by  that  contract  if  it  is  made  in  the  usual 
way. 

There  is  another  case  of  Gabay  v.  Lhyd  (6),  which  was  an 
action  on  a  policy  of  insurance.  It  was  found  in  the  special 
verdict,  that  a  certidn  usage  with  respect  to  such  policies 
prevuled  amongst  the  underwriters  subscribing  policies  at 
Lloyd's  Coffee-house,  and  that  the  policy  in  question  was 
effected  there ;  but  it  was  not  found  that  the  plaintiff  was 
in  the  habit  of  effecting  policies  at  that  place.  The  Court 
held,  that  this  usage  was  not  sufficient  to  bind  the  plaintiff. 


(a)  10  B.  &  C.  760. 


{b)  3  B.  &  C.  7d3. 
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But  that  case  differs  firom  the  present^  the  question  here 
being  as  to  the  authority  which  the  plaintiff  received.  I  have 
said  this  in  order  to  shew  my  concurrence  in  the  opinions 
expressed  by  Lord  Denman  and  Mr.  Justice  Littledale,  in 
the  case  of  Sutton  y.  Tatham,  although  it  is  not  necessary 
to  determine  the  same  point  here,  as  there  was  sufficient 
evidence  to  shew  that  the  defendant  knew  the  usage  of  the 
Stock  Exchange  at  Liverpool,  if  it  were  requisite  to  prove 
it  in  order  to  make  him  liable.  I  am  therefore  of  opinion 
that  this  rule  ought  to  be  made  absolute. 


1847. 

Batliffe 

V, 

Bhtter- 

WORTH. 


Aldebson,  B. — I  am  of  the  same  opinion.  It  is  dear, 
that  if  the  plaintiff  were  guaranteed  by  the  defendant,  and 
paid  the  money,  an  action  for  money  paid  would  lie.  A 
person  who  deals  in  a  particular  market  must  be  taken  to 
deal  according  to  the  custom  of  that  market,  and  he  who 
directs  another  to  make  a  contract  at  a  particular  place, 
must  be  taken  as  intending  that  the  contract  may  be  made 
according  to  the  usage  of  that  place.  In  the  present  case 
it  is  the  custom  at  Liverpool  for  brokers  to  be  guaranteed 
by  their  principals. 


BoLFE,  B. — I  took  a  different  view  of  this  case  at  the 
trial,  as  I  understood  it  was  entirely  governed  by  a  case 
which  had  been  tried  before  my  brother  Alderson^  at  York. 
But  I  think  it  did  not  appear  there  that  there  was  any  evi- 
dence of  any  usage,  or  whether  the  parties  knew  of  it  or  not. 
Undoubtedly  that  would  make  a  difference.  If  there  were 
no  evidence  of  such  a  usage,  and  the  broker  piud  the  money, 
the  plaintiff  could  not  be  made  liable  for  such  payment  un- 
less by  an  express  contract.  The  dealing  here  was  at  a 
particular  place — ^the  course  of  dealing  was  known.  It  may 
be,  indeed,  that  it  is  not  material  whether  the  course  of 
dealing  was  known  to  the  parties.  In  Sutton  v.  Tatham 
the  defendants  did  know  of  the  usage.     I  express  my  cod- 

VOL.  I.  F  F  EXCH. 
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1847.        correnoe  with  the  dicta  of  Lord  Denman  and  Mr.  Justice 
Litdedale  in  that  case. 

Pollock,  C.  B. — I  abstain  from  giving  any  o^nnion,  as 
I  was  absent  when  this  case  was  aigued ;  bnt  I  fiilly  agree 
in  the  principles  which  have  been  laid  down  hj  the  Court. 

Bule  absolute. 


^^'  18'  GOUDY  f7.  DUNCOMBE. 

Tbeprifiiegeof  iN  this  csse,  the  defendant  had  been  taken  in  execution 
Parluunent  for  de&ult  in  payment  of  a  debt  secured  by  a  judge's  order, 
^VSiu°*  *°^  *^  ^^°  discharged  from  custody  by  an  order  of  WU- 

for  forty  dayi      liamSy  J. 

before  and  t  i     /.  « 

forty  days  The  arrest  took  place  on  the  2nd  of  September,  1847. 

of  Pariiuneiuf  ^  ^^  ^^  ^  summons  was  taken  out  for  the  defendant's 
pri^u^  h  the  ^^^^^'X®*  on  the  ground  that  he  was  privileged  from  arrest 
•ame  in  the  It  appeared  that,  on  the  28th  of  the  preceding  July,  he  had 
■oiation  as  in  hecn  elected  a  member  of  Parliament  for  the  borough  of 
J^Uot/"'"     Finsbury.      On  the  23rd  of  that  month   the   Commons 

House  of  Parliament  was  dissolved,  and  writs  were  issued, 
returnable  on  the  21st  of  September,  for  a  fresh  election. 
On  the  13th  of  August  there  appeared  in  the  London 
Gazette  an  order  of  the  Queen  in  council,  by  which  Par- 
liament was  prorogued  to  the  12th  of  October.  The  order 
of  JVilUamSy  J.,  discharging  the  defendant  from  custody, 
was  made  on  the  7th  of  September. 

fViIks  moved  to  rescind  this  order  (Nov.  11th). — The 
order  for  the  discharge  of  the  defendant  ought  to  be  re- 
scinded, as  he  was  not  privileged  from  arrest  when  he  was 
taken  in  execution.  It  is  a  popular  notion  that  a  member 
of  Pai'llament  is  privileged  from  arrest  for  forty  days  before 
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and  forty  days  after  the  meeting  of  Pariiament  There  is  no 
proper  foimdatioQ  for  this  opinion,  for  the  question  has  nev^ 
been  settled.     It  was  discussed  in  Butcher  y.  Steuart{a)y  ^• 

whone  the  argument  is  ^ven  in  the  report  of  the  case,  but 
there  was  no  decinon  upon  the  p<nnt.  Mr.  Gumeyy  in  the 
course  of  his  argument,  saj^  ^^  In  Jenkins's  Centuries  (ft),  it 
is  said  expressly  that  the  privilege  of  members  of  Parliament 
extends  to  forty  days  before  the  Parliament,  and  forty  days 
after,  for  which  is  cited  2  Ed.  4,  s.  8."  On  reference  to  the 
case  in  the  Year  Book,  it  appears  l&at  there  is  not  any  au- 
thority for  the  position  that  the  privilege  extends  to  forty 
days ;  and  indeed  the  case  has  rather  «  contrary  aspect.  In 
Bacon's  Abridgment,  tit  "  Privilege,"  C.  4,  with  respect  to 
the  time  and  exact  continuance  of  this  privilege,  it  is  said 
that  '^  it  seems  in  good  measure  unsettled  even  at  this  day.  It 
is,  indeed,  agreed  in  most  books,  that  members  of  Parliament 
have  privilege  eundoy  morando^  et  redeundo  ;  and  that  they  are 
entided  toprivil^e  as  well  after  adissolution  as  a  prorogation 
of  the  Parliament.  By  two  orders  of  the  House  of  Lords,  one 
dated  the  28th  of  May,  1624,  the  other  the  2e<ih  of  January, 
1628,  it  is  declared  that  th^  privilege  commences  from  the 
teste  of  their  writ  of  summons  to  ParUament ;  and  that 
upon  every  sesdon  and  pronation,  their  {^ivilege  is  for 
twenty  days  before  and  twenty  days  after  each  session, 
whidi  one  of  the  orders  says  is  time  enough  for  them  to 
come  firom  all  parts  of  the  realm,  and  to  return :  but  the 
Commons  never  assented  to  this,  for  diey  claim  forty  days 
before  and  after  each  session."  The  time  appears  not  to 
be  a  definite  and  fixed  time,  but  a  convenient  and  reasonable 
time,  daring  which  a  member  of  Parliament  is  entitled  to 
freedom  from  arrest  before  and  after  each  session.  Now, 
the  time  from  the  7th  to  the  2l8t  of  September  must  be 
much  more  than  a  reasonable  time  for  a  member  to  repair 
from  any  part  of  the  empire  to  his  duties  in  Parliament. 

(a)  11  M.  &,  W.  86.  {h)  Fo.  118,  Case  36. 

F  F  2 
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1847.         The  case  of  Mr.  Martin,  which  is  to  be  found  in  D'Ewes's 

GouDY        Journal,  p.  410,  and  occurred  in  1586,  seems  a  reasonable 

«•  and  inteUisdble  one.     The  question  was  put,  whether  the 

DONCOMBI.  .  .  , 

House  would  limit  a  time  certain,  or  a  reasonable  time,  to 
any  member  for  his  privilege.  The  House  answered,  a 
convenient  time.  That  is  an  ezpress  decision  of  the  House 
of  Commons  itself,  and  should  therefore  be,  it  is  submitted, 
decisive  of  the  question.  The  cases  upon  this  subject  are  col- 
lected in  May's  book  on  the  Law  of  Parliament,  and  he  says, 
at  p.  94,  ^^  With  r^aid  to  the  members  of  the  House  of 
Commons,  the  time  of  privilege  has  been  repeatedly  men- 
tioned in  statutes,  but  never  explained ; "  and  again  in  the 
following  page  he  says,  ^^  But  as  the  Commons  are  the  judges 
of  their  own  privileges,  some  precedents  are  required  to 
shew  that  they  really  claim  so  long  a  duration  of  this  im- 
munity ;  and  no  such  precedents  are  to  be  found.  By  the 
original  law  of  Parliament,  privilege  extended  to  the  pro- 
tection of  members  and  their  servants,  *  eundo^  morando,  et 
exinde  redeundo :'  but  Parliament  has  never  yet  determined 
what  time  shall  be  considered  convenient  for  this  purpose ;  and 
Prynne  expresses  an  opinion,  that  no  such  definite  extent 
of  privilege  is  claimable  by  the  law  of  Parliament  (a).  It  has, 
however,  always  been  the  general  belief  that  privilege  ex- 
tended to  forty  days,  and  several  acts  of  the  Irish  Parlia- 
ment have  defined  that  time  (6).  But  the  following  prece- 
dents by  no  means  establish  this  extent  of  privilege  to  be 
either  the  law  or  the  practice  in  England,  and  leave  the  mat- 
ter altogether  in  doubt."  The  period  of  twenty  days  is  un- 
known to  the  law  in  any  case  but  the  present  Mr.  Sheri- 
dan was  arrested  for  a  debt  shortly  afler  a  dissolution  of 
Parliament :  the  debt  was  pud,  and  no  question  was  raised 
as  to  the  validity  of  the  arrest.  The  arrest  was  made  on 
the  authority  of  an  opinion  of  Mr.  Justice  Bayleyy  who 


(a)  4  Prynne,  Reg.  1216. 
{h)  See  Q  Edw.  4,  c.  1,  Ir. ;  6  Ann.  c.  3,  Ir. ;  1  Geo.  2,  c  8,  8.  2,  Ir 
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thought  that  the  time  was  not  a  definite  time^  but  a  reason-         1847. 
able  one.  q^,^„y 

In  the  next  place,  this  privilege  does  not  exist  where  ^  ^* 
there  is  a  new  meeting  of  Parliament  after  a  dissolution. 
In  Sir  Richard  Tempk^s  case  (a),  a  trial  at  bar  in  which 
he  was  defendant  having  been  appointed  for  a  certain  day, 
he  moved  the  Court  to  put  off  the  trial,  upon  the  ground  of 
his  being  elected  a  burgess  to  serve  in  tbfe  next  Parliament, 
which  was  to  meet  in  eight  days,  and  therefore  prayed  his 
privilege.  But  the  Court  refused  the  motion,  because  the 
trial  was  to  come  on  before  the  day  on  which  the  Parliament 
were  to  meet.  [Aldersan,  B. — That  was  an  action,  and  the 
case  is  different.]  The  privilege  is  the  same  as  that  which 
is  allowed  to  counsel  and  witnesses  attending  a  court  of 
justice.  The  question  of  what  is  a  reasonable  and  con- 
venient time  is  to  be  decided  by  the  House  of  Commons, 
and  if  the  defendant  were  to  make  his  application  there,  the 
answer  would  be  that  it  exists  for  a  convenient  time. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  motion  to  set  aside  an  order 
of  my  brother  WWiamsy  dischaiging  the  defendant  (who 
had  been  taken  in  execution  on  a  ca.  sa.)  out  of  custody, 
on  the  ground  of  privilege  of  Parliament. 

We  took  time  to  consider  whether  we  should  grant  a  rule 
to  shew  cause,  in  order  to  have  an  opportunity  of  referring 
to  the  authorities  cited  by  Mr.  WiUes,  We  are  of  opinion 
that  the  order  was  right,  and  consequently  there  ought  to 
be  no  rule. 

The  date  of  the  order  was  7th  September,  the  sunmions 
on  which  it  was  made  having  issued  on  the  3rd,  and  the 

(a)  1  Sid.  42. 
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1847.        prorogation  of  Parliament  was  to  the  2l8t :  the  interval  was 

GooDT       ^®^  *^^*^  twenty  days. 
_     ^'  It  waa  contended  by  Mr.  WUJeSi  that  the  priidleffe  of  a 

member  to  be  free  from  arrest  was  not  for  any  certain  tmie 
before  or  after  the  meeting  of  Parliament,  but  for  a  conve^ 
ntent  time,  and  that  at  the  present  day  the  time  in  question 
was  more  than  a  convenient  time.  It  was  further  contended, 
that  the  privil^e  was  not  applicable  to  the  meeting  of  a  new 
Parliament  after  a  dissolution.  In  the  first  place,  we  think 
there  is  no  foundation  for  the  latter  point:  whatever  privi- 
l^e  (necessary  to  secure  their  attendance)  may  belong  to 
members  of  Parliament,  between  a  prorogation  and  the  next 
meeting  of  Parliament,  we  think  must  belong  to  them  before 
they  assemble,  upon  a  summons  after  a  dissolution.  What- 
ever reasons  apply  to  the  one  case  equaUy  apply  to  the  other, 
and  we  think  the  law  or  rule  of  privilege  must  be  the 
same  in  both.  The  question  then  is,  what  is  the  privilege 
of  Parliament  with  reference  to  freedom  from  arrest? 

In  Blackstone's  Commentaries  (a),  it  is  said  that)  in  the  case 
of  a  commoner,  this  privilege  from  arrest  extends  to  forty 
days  after  every  prorogation,  and  forty  days  before  the  next 
appointed  meeting.  In  Bacon's  Abr.,  tit  '^  Privil^e,''  4,  the 
authorities  are  collected.  It  appears  that  in  an  old  Irish  sta- 
tute, 3  Edw.  4,  c.  I,  the  privil^^  is  expressly  limited  to  forty 
days  before  and  forty  days  aft;er  the  meeting  of  Parliament* 
In  the  case  of  The  Earl  of  Athol  v.  The  Earl  of  Derby  {h\ 
(cited  by  Blackstone),  and  which  occurred  in  the  24th  Car. 
2,  A.  D.  1672,  it  is  stated,  that  the  Commons  claimed  forty 
days  before  and  forty  days  after  each  session.  In  Jenkins* 
Book  (c)  it  is  said  that  the  privilege  extends  to  forty  days 
before  the  Parliament  and  forty  days  after. 

Mr.  WiUes  contended,  that  the  period  was  not  a  definite, 
but  a  convenient  period.     It  may  be  that  the  rule  was  ori- 

(a)  Vol.  1,  p.  165.  (e)  Published  1661 ;  3rd  Cen- 

(6)  2  Lev.  72.  tury,  case  36,  p.  118. 


V. 
DUNCOMBB. 
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ginallj  during  a  convenient  period^  and  the  case  cited  from  1847. 
I^Ewes's  Journal  (which  is  given  at  large  in  Bacon's  Abridg-  Goudt 
ment)  has  some  tendency  to  support  this  view ;  but  it  is 
consistent  with  this»  that  for  some  centuries  the  period  of 
forty  days  has  been  deemed  a  convenient  period.  The 
House  of  Cooamons  (as  might  be  expected)  determined  only 
the  question  before  them^  and  did  not  define  the  limit  of 
convenience,  but  held  twenty  days  to  be  within  it.  The 
12  and  13  Will.  3  c.  3,  more  than  once  mentions  "  the  time 
of  privilege,"  but  does  not  mention  the  duration  of  it ;  but 
the  4  Grea  3,  a  24,  s.  1,  which  first  regulated  the  privilege  of 
firanking,  limits  that  privilege  to  the  sessioa  of  Parliament 
and  forty  days  before  and  forty  days  after  any  summons  or 
prorogation.  The  same  provision  is  to  be  found  in  the  24 
Grea  3,  c.  7,  s.  7,  and  the  privilege  so  limited  was  continued 
by  several  statutes,  (one  of  which  was  passed  since  the 
Union),  till  the  privilege  of  franking  was  aboUshed. 

We  think  that  the  conclusion  to  be  drawn  from  all  that 
is  to  be  found  in  the  books  on  the  subject  is  this : — that  whe- 
ther the  rule  was  originally  for  a  convenient  time,  or  for 
a  time  certain,  the  period  of  forty  days  before  and  after 
the  meeting  of  Parliament  has,  for  about  two  centuries  at 
least,  been  conridered  either  a  convenient  time  or  the  actual 
time  to  be  aUowed.  Such  has  been  the  usage — the  univer- 
sally preyailing  opinion  on  the  subject ;  and  such  we  think 
is  the  law.  If  any  change  is  necessary  or  desirable,  we  are 
not  competent  to  make  it. 

Bule  refused. 
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No9, 18. 

An  affidavit  to 
hold  to  baU, 
which  states 
that  the  defend- 
ant '<  before 
and  at  the  time 
of  the  oom- 
menoement  of 
this  soit  wasy 
and  still  is, 
justly  and  traXj 
indebted  to  the 
deponent  in 
100/.  for  work 
done,  and  ma- 
terials for  the 
same  provided, 
and  goods  ma- 
nnfactored  and 
made  hj  the 
deponent  for 
the  defenant, 
and  at  his  re- 
qaest,"  is  bad. 


PoNTiFEX  and  Another  v.  De  Maltzoff. 

JtLOGGINS  had  obtained  a  ruley  calling  on  the  plaintiff 
to  shew  cause  why  an  order  of  Piatt,  B.,  for  holding  the 
defendant  to  bail,  should  not  be  rescinded,  on  the  ground 
that  the  following  affidavit,  upon  which  the  order  was  made, 
was  insufficient.  The  affidavit  stated,  that  '^Sergius  de 
Maltzoff,  the  defendant  in  this  action,  before  and  at  the  time 
of  the  commencement  of  this  action,  was  and  still  is  justly 
and  truly  indebted  to  the  deponent  and  Edward  Pontifez, 
his  partner  in  trade,  in  £100,  for  work  done  and  materials 
for  the  same  provided,  and  goods  manufactured  and  made, 
by  the  deponent  and  his  said  partner,  for  the  said  Sergius 
de  Maltzoff,  and  at  his  request.'' 

Martin  now  shewed  cause. — The  objection  ndsed  to  this 
affidavit  is,  that  there  is  no  precise  statement  of  a  debt  due 
to  the  plaintiffs,  since  it  does  not  appear  that  the  goods 
were  delivered.  It  is  submitted,  however,  that  the  affidavit 
is  sufficient ;  when  goods  are  made  to  order,  they  cannot  be 
sold  to  other  persons  for  the  price  at  which  they  were  or- 
dered ;  and  the  affidavit  states  that  the  defendant  is  indebted 
to  the  plaintiffs.  \PoUocky  C.  B. — ^It  is  to  be  presumed  that 
goods  are  worth  the  cost  of  the  labour  expended  upon  them.] 


Hoggins,  contril,  was  not  called  upon. 


Parke,  B. — The  affidavit  is  indefinite.  It  is  consistent 
with  it  that  there  is  not  any  right  to  arrest  the  defendant. 
Non  constat  that  any  property  passed  in  the  goods ;  the  de- 
fendant may  not  have  accepted  them.  The  contract  may 
be  executory.  An  affidavit  which  states  that  a  party  is  in- 
debted for  goods  bargained  and  sold«  without  stating  that 
they  are  delivered,  is  not  sufficient ;  and  that  case  is  the 
most  favourable  one  which  can  be  put  for  the  plaintiffs. 
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The  rule  must  be  absolute  to  discharge  the  defendant  ont         1847* 
of  custody.     The  bail  bond  to  stand  as  a  justification  for      poimyix 
the  sheriff.  ^    *• 

Db  Malt- 


zoFr. 


Pollock,  C.  B.,  Aldebson,  B.,  and  Bolfe,  B.,  con- 
curred. 

Bule  absolute. 


Pegler  and  Another  v.  Hislop.  jVov.  22. 

In  this  case,  WiUiams^  J.,  had  made  an  order  to  arrest  the  It  \b  allowable, 

defendant,  under  the  statute  1  &  2  Vict,  c  110,  upon  an  yict/c.  no, 

affidavit  that  the  defendant  was  indebted  to  the  plaintiffs  in  ^i^^widmr' 

a  certain  sum  for  goods  sold  and  delivered  to  the  defendant  appoOs  to  the 

in  Spun,  and  that  the  deponent  believed  that  the  defendant  an  order  to  hold 

was  about  to  leave  England.     The  defendant  was  accord-  ^dayits^in^ 

ingly  arrested  upon  a  ca.  sa.,  and  gave  a  bail  bond  to  the  ^??i«  **** 

sheriff.  of  action.    But 

the  Court  will 
not  interfere 

PashJeyy  in  the  present  term,  obtained  a  rule,  calling  on  ^^/^^J 
the  pkuntijSs  to  shew  cause  why  this  order  should  not  be  plaintiff  has  no 

.  canse  of  action 

rescinded,  and  why  the  bail  bond  should  not  be  delivered  up  against  the  de- 
to  be  cancelled.     The  affidavits  in  support  of  the  rule  denied   ^ 
the  existence  of  the  debt,  and  also  that  the  defendant  was 
about  to  quit  England  for  a  period  of  two  months. 

Martin  and  BaU  now  shewed  cause. — The  only  question  is 
as  to  the  intention  of  the  defendant  to  quit  England.  The 
plaintiffs  are  prepared  with  affidavits  to  contradict  those  of 
the  defendant,  which  deny  the  existence  of  the  debt;  but  it 
is  submitted  that  the  Court  will  not,  at  the  present  stage, 
enter  into  the  merits  of  the  cause  of  action.  {Parhe^  B. — 
The  act  does  not  exclude  questions  of  that  nature.]  Under 
the  old  law,  the  merits  of  an  arrest  on  mesne  process  could 
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1847.  not  be  gone  into :  Brachenbury  v.  Needham  (a).  It  is  the 
cause  of  long  affidavits.  This  is  a  very  important  point  of 
practice.  [Parhcy  B. — I  think  the  words  of  the  statute 
leave  the  whole  matter  at  large.  Under  the  statute  12 
G«o.  1,  c.  29,  the  plaintiff  had  a  right  to  arrest  the  defend- 
ant on  one  condition  only,  that  he  made  an  affidavit  of  the 
cause  of  action ;  and  that  affidavit  could  not  be  contradicted. 
But  the  statute  1  <fe  2  Vict  c.  HO,  differs  from  that  very 
materially  ;  for,  by  the  third  section,  the  plaintiff  is  bound 
by  affidavit  to  shew  to  the  satisfaction  of  a  judge,  *^  that  he 
has  a  cause  of  action  against  the  defendant  to  the  amount 
of  £20  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  he  is  about  to  quit  Enghind ;"  and  the  sixth 
section  allows  any  defendant  to  appeal  to  a  court  against  the 
order  of  a  judge  for  holding  him  to  bail.  The  whole  mat- 
ter is  therefore  left  at  large  by  the  wording  of  the  statute, 
and  the  defendant  is  not  precluded  from  disputing,  at  this 
stage  of  the  proceedings,  either  the  cause  of  action  or  other 
matters  which  the  plaintiff^s  affidavits  contain*  Acting 
upon  this  view  at  chambers,  I  have  reUeved  parties  where 
the  debt  was  barred  by  the  Statute  of  Limitations.  It  must, 
however,  be  a  very  clear  case  that  the  plaintiff  had  no  cause 
of  action,  or  we  should  not  interfere.  Alderman,  B. — In 
the  Duke  de  Pahnella's  case,  which  was  under  the  12  Greo.  1, 
c.  29,  the  Court  entertained  the  question  whether  there  was 
any  fair  ground  for  maintaining  the  action ;  and  it  surely  is 
competent  for  us  to  try  it] 

The  whole  case  was  then  gone  into.  It  appealed  from 
the  affidavits,  that  the  defendant  was  the  master  and  super- 
cai^  of  a  steam  vessel  called  ''The  FalcosL,"  which  plied 
between  England  and  Oporto ;  and  that,  acoording  to  the  de- 
fendant's affidavit,  it  was  not  his  intention  to  leave  England 
for  two  months.    It  also  appeared  that  the  plaintiffs  intended 

(a)  1  Dowl.  P.  C.  439. 
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to  take  out  a  commission  to  examine  witnesses  abroad;  and  1847. 
that  they  could  not  obtain  final  judgment  in  that  time. 
[^Akkrsan,  B. — When  we  granted  the  rule  in  this  case,  we 
thought  that  judgment  might  be  obtained.]  The  arrest  was 
proper^  as  is  shewn  by  the  cases  of  Larchin  y.  Willan  (a), 
and  Atkhuan  v.  Blake  {by, 

PasKUy,  in  support  of  the  rule,  contended  that  the  arrest 
was  premature,  and  that  there  were  no  true  grounds  for  it, 
as  the  defendant  had  no  intention  of  going  ipamediately 
abroad. 

Per  C  uriam  (c). — The  arrest  was  premature.  The  judge's 
order  and  capias  ought  to  stand,  but  the  bail  bond  must  be 
cancelled ;  the  defendant's  costs  of  the  present  proceeding 
to  be  costs  in  the  cause. 

Rule  accordingly. 

(a)  4  M.  &  W.  361.  (e)  Pollock^  C.  B.,  Parke,  B., 

(5)  1  Dowl.  P.  C,  N.  S.,  849.       Aldenon,  B.,  and  Rdfe,  B. 


SaMUBIj  V,  BULLER.  ^      ,,^ 

IVCV*  23. 

X  HIS  was  a  motion  to  set  aside  the  execution  of  a  writ  The  defendant, 
of  ca.  sa.,  and  to  discharge  the  defendant,  who  was  in  the  todyat  Cam- 
gaol  at  Cambridge,  out  of  custody.     The  affidavits  stated,  ^ofd'cJ^^r* 
that  on  Saturday  the  12th  of  June,  1847,  the  defendant  Saturday  for  his 
receiyed  an  order  for  his  discharge  from  a  Mr.  Brown,  at  was  forwarded 
whose  suit  he  was  in  custody.     This  order  was  forwarded  S^ff^a  Wia- 
on  the  same  day  to  the  undersheriff  at  Wisbeach.     On  b«^*  o"  *>» 

•  nextday,  flto*- 

Sunday  the  13th  the  under-sheriff  sent  to  the  gaoler  a  day,  the  gaoler 

reoetred  a  war- 
rant of  detainer 
under  a  writ  of  ca.  sa.,  which  had  heen  issued  the  day  before : — Held,  that  the  sheriff  was  enti- 
tled to  detain  the  defendant  for  a  reasonable  time  after  the  receipt  of  the  order,  for  the  purpose 
of  searching  his  office  for  writs,  and  that  the  defendant  was  not  entitled  to  his  discharge  under 
29  Car.  2,  c.  27,  s.  6,  on  the  ground  that  the  service  of  the  warrant  on  Sunday  was  void. 
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1847.         warrant  to  detain  the  defendant,  under  a  writ  of  capias  ad 
satis&ciendum,  which  had  been  issued  the  day  before. 

Pashleyy  in  support  of  the  motion. — The  warrant  of 
detainer  in  the  present  case  was  void,  and  the  defendant  is 
entitled  to  be  discharged  out  of  custody.  The  words  of  the 
statute  29  Car.  2,  c.  7,  s.  6,  are  plain:  they  provide  that 
"  no  person  or  persons  upon  the  Lord's  Day  shall  serve  or 
execute,  or  cause  to  be  served  or  executed,  any  writ,  pro- 
cess, warrant,  order,  judgment  or  decree  (except  in  cases  of 
treason,  felony,  or  breach  of  the  peace);  but  that  the  service 
of  every  such  writ,  process,  order,  warrant,  judgment,  shall 
be  void  to  all  intents  and  purposes  whatsoever."  A  fi.  fa. 
binds  the  goods  of  a  debtor  from  the  time  of  the  delivery  of 
it  to  the  sheriff:  Harris  v.  Loyd{a)y  Woodland  y.  Fuller  (b); 
and  Mr.  Baron  Platty  before  whom  this  motion  was  first 
made,  refused  to  interfere,  and  referred  the  matter  to  the 
full  court,  as  he  thought  the  cases  were  analc^ous.  [Parke, 
B. — This  is  not  a  service  or  execution  of  process.  The 
sheriff  has  a  right  to  detain  the  defendant  a  reasonable  time 
for  the  purpose  of  searching  the  office,  to  ascertain  whether 
any  other  writs  are  lodged  against  him.]  The  statute  con- 
tains the  word  "  warrant"  The  defendant  was  detained  in 
custody  under  a  warrant  which  was  lodged  on  Sunday. 

Parke,  B. — The  defendant  is  clearly  not  entitled  to  be 
discharged ;  a  man  is  not  to  be  released  from  custody  if 
there  is  another  writ  agiunst  him.  Here  the  warrant  came 
on  Sunday  from  the  sheriff,  the  ca.  sa.  having  been  lodged 
with  him  on  the  Saturday  before.  The  defendant  was  in 
custody  on  Saturday,  and  the  sheriff  was  entitled  to  a 
reasonable  time  to  search  his  office,  to  ascertain  whether 
other  writs  were  lodged  against  him.  The  sheriff  did  not 
live  at  Cambridge,  and  being  responsible  for  the  safe  custody 

(a)  5  M.  &  W.  432.  (b)  U  Ad.  &  £11. 859. 
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of  the  defendant;  he  was  entitled  to  a  reasonable  time,  and  1847. 
which  did  not  expire  on  Sunday,  and  therefore  the  defend- 
ant was  not  entitled  to  his  discharge  until  Monday,  by 
which  day  another  writ  is  lodged  with  the  sheriff.  If  he 
had  released  the  defendant  afterwards,  he  would  have  been 
responsible. 

Pollock,  C.  B.,  Alderson,  B.,  and  Bolfs,  B.,  con- 
curred. 

Motion  refused. 


In  Re  Laws,  and  the  Principal  Officers  of  Her  Majesty's      jvb».  25. 

Ordnance. 

IN  this  case  the  value  of  certain  land  of  Mr.  Laws,  situ-  a  peraon^whose 
ated  in  the  county  of  Pembroke,  had  been  assessed  by  a  ^^^^  ^  ^ 
jury  under  the  provisions  of  the  statute  5  &  6  Vict,  c  94.  i™7'  •"^  *old, 

•'     •'  ^  '^  under  the  pro- 

At  the  trial  it  was  proposed  by  Sir  F,  Kelly,  on  the  part  yinons  of  the 

of  the  claimant,  to  give  evidence  of  certain  expenses  which  fence  Act  (5'& 

had  been  incurred  in  surveying  the  land,  and  in  bringing  ^  not'enktiS* 

the  question  before  the  jury.     This  evidence  was  objected  *©  **>«  cxpenBes 

^  •' .  •'and  costs  which 

to  by  the  Attamey-General  on  behalf  of  the  Crown,  on  the  he  has  necessa- 
ground  that  there  was  no  provision  in  the  act  which  gave  brm^ng  the  ^ 
these  expenses  and  costs.     The  evidence  was  rejected.  SJftrords^' 

thelSthsection, 

Sir  ^.  JS!?%  having  obtained  a  rule  calling  on  the  defend-  /or  theabioiute 
ants  to  shew  cause  why  the  several  proceedings  in  this  matter,  ^^  ''^^not^ 
and  the  verdict  of  the  jury  returned  into  this  Court,  should  />«•*«  suffid- 

^  ,         ,  ently  compre- 

not  be  set  acdde,  and  why  a  writ  for  a  new  inquiry  should  hensi^e  toin- 

.  1      •         ji  dadesachex- 

not  be  issued,  penaea  and 

costs. 

The  Attorney' General  and  Bowe  now  shewed  cause. — 
This  question  turns  upon  the  construction  to  be  put  upon 
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1847.  the  National  Defence  Act,  5  &  6  Vict  c  94 ;  and  the  ques- 
In  re  Laws  ^^^  ^  simply  this: — In  addition  to  the  amount  found  by 
&  Others.  i\^q  jn^y.  ^  compensation  for  tihe  land  which  is  the  subject 
of  inquiry,  are  they  at  liberty  to  give  Ae  ezpensee  and 
costs  incurred  in  proving  and  obtaining  that  compensation? 
It  is  contended  that  they  are  not  This  act  is  unlike 
acts  in  pari  materid.  In  the  Lands  Clauses  Consolidation 
Act  (a),  and  in  several  railway  acts,  costs  are  specifically 
provided  for:  but  this  act  is  silent  on  the  subject  of  oosts. 
By  the  1 9th  section  the  principal  oflScers  of  her  Majesty's 
Ordnance  are  empowered  to  contract  for  the  purchase  of  any 
land  they  may  require;  and  if  such  principal  officers  and 
the  owner  do  not  agree,  then  it  shall  be  lawful  for  such 
principal  officers  to  apply  to  two  or  more  justices  of  the 
peace  &c.,  to  put  them  in  possession  of  the  land;  and  a  jury 
is  abo  to  be  summoned,  who  ^^  shall  find  the  compensation 
to  be  paid,  either  for  the  absolute  piurchase  of  such  lands, 
buildings,  or  other  heieditaments,  or  for  the  possession  or 
use  thereof."  It  is  contended  that,  upon  the  proper  con- 
stmction  of  this  section,  by  the  term  "  compensatbn  "  is 
intended  the  mere  value  of  the  land  taken,  and  that  any* 
thing  which  may  have  been  incurred  for  the  purpose  of  sell- 
ing the  land  cannot  form  any  element  in  the  amount  to  be 
awarded  1^  the  jury.  It  may  be  that  snoh  a  oomrtniotion 
imposes  a  hardship  upon  a  party  who  is  compelled  to  part 
with  his  land.  It  may  be  that  the  expenses  incunedfor  tiie 
purpose  of  obtaining  the  compensation  exceed  the  value  of 
the  land  itself.  This  may  be  so,  but  by  other  sections  of 
the  act  it  appears  that  the  legislatuxe  by  this  term  intended 
this  construction.  It  may  he  admitted  that  the  word  com- 
pensaHon,  being  larger  than  ^^value,^  is  for  the  purpose  of 
embracbg  caea  of  Beveraaoe.  The  true  meaoing  of  tUs 
word  may  be  gathered  from  the  act  itself.  How  is  the 
purchase-money  provided  for  in  particular  cases?     Sup- 

(a)  8  &  9  Viot.  c.  18. 
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pose  A.  to  be  tenant  for  life  with  remainder  to  B.,  and  that  1847^ 
the  money  to  be  paid  into  the  Court  of  Exchequer  (as  is  i^  re  Laws 
provided  by  the  2l8t  section)  to  abide  the  directi<»i  of  the  &  Others. 
Court,  and  to  be  subject  to  the  interests  of  both  parties. 
It  would  be  unfair  to  A.  that  B.  should  participate  in  a 
share  of  that  portion  of  the  amount  paid  into  the  Court  of 
Exchequer,  which  had  been  awarded  for  the  expenses 
incurred  by  A.  in  obtaining  the  compensation*  If  it  had 
been  intended  that  the  expenses  ^ould  be  paid,  it  would 
have  been  provided  in  the  act  that  so  much  was  for  expenses, 
and  so  much  for  land.  [Alderson^  B. — In  Ex  parte  Pas^ 
mare  (a),  which  was  a  case  under  the  London  Bridge  Act, 
I  held  that  a  tenant  for  life  of  lands  sold  under  the  pro- 
visions of  that  act  was  not  entitled  to  his  costs  out  of  the 
fund  arising  from  the  sale;  and  I  there  said,  afler  observing 
that  the  30th  section  was  the  one  which  gave  me  jurisdic^ 
tion : — '*  That  section  enacts  that  the  money  i^i«ed  or 
awarded  to  be  paid  for  the  tenements  to  be  purchased  by 
virtue  of  this  act  shi^,  under  the  circumstances  therein  men- 
tioned, be  paid  into  this  court ;  and  that  upon  petition  to  this 
Court  the  money  so  paid  shall  be  applied,  under  its  direct 
tion,  in  the  discharge  ^  of  any  debt  or  debts,  or  such  other 
incumbrances,'  as  the  Court  shall  authorise  to  be  paid, 
affecting  the  same  tenements.  Here  the  word  'debts' 
means  debts  for  which  the  estate  is  pledged;  the  word 
'incumbrances'  means  incumbrances  on  the  estate  itsdif. 
The  act  then  goes  on  to  say,  that,  where  such  money  shall 
not  be  80  applied,  the  same  shall  be  laid  out  under  the  like 
diiectioQQs  of  the  Court,  in  the  pun^ase  of  other  tenements, 
to  be  conveyed  to  the  same  or  the  like  uses  to  which  the 
original  tenements  stood  limited,  and  that  in  the  meantime 
'the  said  money'  shall  be  invested  in  the  funds.  I  think, 
therefore,  'the  said  money'  means  the  money  agreed  or 
awarded  to  be  paid,  as  mentioned  in  the  banning  of  this  sec- 

(a)  1  You.  &  CoU.  76. 


In  re  Laws 
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tion.  Then  I  find  no  pov^er  given  to  the  Court,  if  the  par- 
ties disagree,  to  settle  the  amount  of  the  money  to  be  so  in- 
&  Others,  vested,  and  no  power  given  to  a  jury  to  give  compensation 
for  expenses,  such  as  that  now  claimed  between  the  tenant 
for  life  and  others  interested  in  remainder."  I  there  said  I 
regretted  the  defect  in  the  act  of  Parliament.]  That  case  is 
in  point  against  this  application.  In  the  22nd  section  there 
is  an  express  provision  with  respect  to  costs,  where  a  fresh 
inquiry  is  granted :  there  the  Court  may  require  the  party 
to  give  security  for  costs.  The  subject  of  costs  was  there* 
fore  in  the  contemplation  of  the  legislature.  The  rule  that 
the  Crown  neither  pays  nor  receives  costs  may  be  also  used 
as  an  argument  here,  unless  there  be  an  express  provision 
by  which  they  are  given.  There  are  also  other  acts  in 
pari  materid  with  this,  which  contain  words  of  a  very  large 
and  comprehensive  nature,  and  yet  in  them  there  is  a  dis- 
tinct provision  for  costs.  In  the  53  Geo.  3,  c.  121,  s.  22, 
the  words  "  recompense  and  satisfaction"  are  to  be  found, 
and  yet  in  the  25th  section  provision  is  made  for  '^  all  the 
reasonable  costs,  charges  and  expenses  of  causing  and  in 
procuring  such  recompense,  compensation,  or  satisfaction." 
These  latter  words  were,  therefore,  not  considered  to  be 
sufficient  to  include  costs.  And  in  7  Geo.  4,  c.  77,  there  is  a 
similar  instance,  which  shews  that  the  legislature  did  not 
intend  the  word  compensation  to  include  costs.  It  may 
lastly  be  observed,  that  there  is  a  broad  difference  between 
acts  of  Parliament  upon  matters  relating  to  the  defence  of 
the  realm,  and  those  of  a  quasi  private  nature.  This  act  is 
very  similar  to  the  44  Geo.  3,  c  95.  All  these  acts  are  silent 
upon  the  subject  of  costs,  because  the  Crown  is  called  upon 
to  exercise  a  very  high  prerogative.  Costs  are  altogether  the 
creation  of  statute  law. — They  also  referred  to  the  statutes 
20  Geo.  3,  c  38;  21  Geo.  3,  c  10,  and  44  Geo.  3,  oc  55, 
95. 

Sir  F.  Kelly  and  Montague  Smithy  contra. — It  is  admitted 
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that  the  rights  of  the  claimant  depend  upon  the  fair,  equitable  1847. 
and  reasonable  construction  to  be  put  upon  this  act  of  Par-  j^i  re  Laws 
liament.  It  is  not  suggested  that  the  Court  should  insert  ^  Othe». 
words  in  the  act,  but  that  they  should  put  such  a  liberal  con* 
struction  upon  it  as  may  meet  the  justice  of  the  case ;  no 
doubt,  if  the  language  of  the  act  be  not  sufficiently  large  to 
comprehend  the  costs  and  expenses,  this  rule  must  be  dis- 
charged. The  words,  however,  are  very  large  and  compre- 
hensive, as  much  so  as  could  be  used ;  they  are  '^  compensation 
for  the  purchase  of  the  property,"  and  not  the  price  or  value 
of  the  property.  Can  a  person  be  said  to  have  received  com- 
pensation for  the  loss  of  the  property  of  which  he  has  been 
deprived  by  the  Crown,  if  he  has  not  received  those  expenses 
to  which  he  has  been  necessarily  put?  Take  the  case  of  a 
trustee,  who  is  bound  not  to  part  with  the  property  for 
less  than  it  is  really  worth,  and  whose  duty  it  is  to  refuse 
an  offer  for  the  property  which  the  Crown  may  make,  when 
he  knows  that  that  is  less  than  it  is  really  worth.  One  head 
of  compensation  is  the  marketable  value  of  the  actual  land 
taken ;  another  arises  from  damage  done  by  severance, 
as  by  taking  the  land  from  the  middle  of  an  estate.  The 
latter  of  these  has  nothing  to  do  with  the  value  of  the  land. 
It  is  impossible  to  say  that  a  person  is  compensated  for 
the  loss  of  his  land,  unless  he  also  receives  an  equivalent  for 
the  amount  of  damage  done;  unless,  therefore,  a  person  is 
to  sacrifice  his  property  for  much  less  than  its  real  value, 
he  must  bring  the  matter  before  a  jury.  This  step  is  as 
necessary  as  it  would  be  for  him  to  build  a  wall,  if  the 
effect  of  taking  the  property  were  to  cut  his  house  in  two 
and  leave  him  one  half  of  it,  the  otiber  being  taken  by  the 
Crown.  Now  in  the  case  supposed,  the  expense  to  which 
the  owner  would  be  put  has  nothing  to  do  with  the  value 
of  the  property  taken,  but  flows  as  a  necessary  consequence 
from  the  taking  of  it.  In  cases  of  appeal  under  this  act» 
two  of  which  only  need  be  adverted  to,  viz.  where  the 
owner  refuses  the  offer,  or  is  unable  to  treat  upon  the 

VOL.  L  G  G  EXCH. 
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1847.        matter  on  account  of  absence,  the  Crown  may  take  the  land, 

inreliAirs  *^^  *^®  J^^^  ^^^  ^P^°  appeal  to  them,  to  find  compensation 
&  Othera.  for  the  absolute  purchase  of  the  land*  It  would  be  a  most 
grievous  injustice  if  the  party  did  not  receive  the  expenses 
thus  necessarily  incurred.  It  has  been  contended  that 
other  acts,  which  have  words  equally  Luge,  expressly  pro- 
vide for  costs ;  and  that,  as  the  present  act  is  silent  on  that 
subject,  costs  are  not  given.  In  some  of  those  acts  which 
contain  these  words,  there  are  also  express  provisions  for 
cases  of  severance ;  and  it  is  admitted  that,  although  there 
is  no  such  provision  in  the  present  act,  the  party  is  entitled 
to  damage  arising  therefrom.  It  follows  that  each  act 
must  be  construed  by  its  own  terms,  and  that  the  same 
meaning  must  not  be  given  to  the  word  *^  compensation  "  in 
this  act,  as  it  may  have  received  in  such  other  acts;  the 
inference  to  be  drawn  from  those  acts  is,  that  there  the  word 
'^  compensation"  does  not  include  damages  arising  from 
severance.  Now  the  words  here  are  **  compensation  for  the 
absolute  purchase  of  the  land,"  and  not  ''  for  the  value.*' 
There  is  no  difierence  between  a  case  where  expenaes  are 
necessarily  incurred  by  injury  done  to  the  remaining  part 
of  the  property  by  severance,  and  such  as  are  incurred  by 
the  party  in  order  to  make  the  purchase  complete.  If  a 
word  in  an  act  of  Parliament  is  capable  of  two  construc- 
tions, that  should  be  put  upon  it  which  is  most  conform- 
able with  justice  and  reason.  The  22nd  section  has  been 
referred  to  as  shewing  that  the  legislature  contemplated 
costs  in  the  construction  of  this  act;  and  if  they  had 
costs  in  contemplation,  why  did  they  not  give  them? 
They  used  words  large  and  comprehensive  enough  to  in- 
clude them. 

Pollock,  C.  B,— We  are  all  of  opinion  that  this  rule 
must  be  discharged.  It  is  a  matter  of  r^ret  that  there  is 
no  provision  in  the  act  of  Parliament  for  the  expenses.  The 
arguments  of  Sir  Fitzrmf  Kelly  and  Mr.  Montague  Smith 
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seem  to  me  to  be  directed  rather  to  the  expenses  than  to  the         1847. 
costs.     With  respect  to  the  mere  costs  of  the  trial,  it  appears     iqTcLa^b 
to  me  to  be  obvious  that  they  have  been  omitted,  and  that      ^  Othen. 
they  are  unprovided  for  by  the  statute ;  and  I  think  it  would 
be  incompetent  for  the  jury  to  take  them  into  account. 
The  stress  of  the  argument,  however,  is  in  respect  of  the 
expenses*     It  is  contended,  that  the  expenses  fairly  and 
reasonably,  and,  in  fact,  necessarily  incurred,  to  enable  the 
party  to  receive  an  offer,  and  to  take  the  necessary  steps 
for  the  purpose  of  ascertaining  the  proper  compensation, 
do  in  reality  form  part  of  that  which  the  party  is  justly 
entitled  to  receive. 

If  this  were  the  case  of  an  action  brought  to  obtain  com- 
pensation by  a  person  whose  land  had  been  taken  possession 
of  by  the  Ciown,  or  by  any  private  individual,  it  would  be 
a  different  question.  In  such  a  case,  first  the  value  of  the 
land,  then  the  consequential  injury,  and,  lastly,  all  the  ex- 
pense to  which  the  party  had  been  put  in  maintaining  his 
action,  might  be  taken  into  account.  There  are  many  cases 
of  actions  brought  for  injuries  done,  where  evidence  is  given 
in  the  first  instance  of  those  expenses  which  have  been  neces- 
sarily incurred  by  the  party  for  the  purpose  of  putting  him- 
self in  such  a  situation  as  to  make  his  claim.  An  instance 
of  this  kind  occurred  some  time  ago  in  this  Court.  It  was 
an  action  for  an  injury  done  to  some  mining  property.  The 
party  was  obliged  to  sink  a  shaft,  in  order  to  ascertain  the 
extent  of  the  injury.  After  the  trial,  and  afler  the  jury 
had  given  their  verdict  for  damages,  an  application  was 
made  to  this  Court  for  the  expenses  of  those  persons  who 
had  been  employed  to  go  into  the  mines  and  make  a  survey, 
and  who  had  afterwards  been  witnesses  in  the  cause.  The 
Court  held,  that  the  Master  could  not  then  grant  those  ex- 
penses ;  and  that  if  they  were  the  necessary  consequence  of 
the  defendant's  wrongful  act,  it  was  a  question  for  the  jury. 
The  Court  were  of  opinion  that  expenses  of  that  description 
formed  properly  part  of  the  general  damages  for  the  reco- 
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very  of  which  the  action  was  brought^  and  should  have  been 
laid  before  the  jury.  In  such  a  case  the  expenses  would 
&  Others,  form  part  of  the  compensation^  but  the  Court  thought  that 
they  formed  no  part  of  what  could  be  called  the  costs  of  the 
action.  Here  I  think  no  costs  can  be  recovered,  as  no  men- 
tion is  made  of  them  in  the  act.  I  am  also  of  opinion  that 
the  expenses  cannot  be  recovered;  because  it  appears  to  me 
that  there  is  a  broad  distinction  between  the  compensation 
to  be  paid,  and  the  means  of  ascertaining  what  that  com- 
pensation should  be. 

It  may,  perhaps,  be  some  satisfaction  to  know,  that  un- 
doubtedly it  is  competent  for  the  jury,  when  they  are  con- 
sidering the  value  of  the  land,  to  take  into  their  considera- 
tion the  character  of  the  compulsory  sale.  In  practice  such 
is  the  case.  It  is  always  the  custom  with  surveyors  to  make 
a  difference  in  their  estimates  between  the  value  of  land  to 
be  sold  in  the  market,  and  of  that  which  is  to  be  subject  to 
what  is  called  a  compulsory  sale.  Whatever  may  be  the 
justice  of  the  case  before  us,  we  must  adhere  to  the  words 
of  this  act  of  Parliament.  I  regret  that  I  am  compelled  to 
give  it  as  my  opinion,  that  the  compensation  mentioned  in 
the  act  means  a  compensation  for  the  absolute  purchase  of 
the  land,  that  it  includes  everything  which  ought  to  be 
given  to  the  party  in  respect  of  the  land  itself,  and  of  any 
damage  resulting  from  severance,  or  from  its  particular  situ- 
ation ;  but  that  it  does  not  include  the  expenses  to  which 
the  party  may  be  put  in  respect  of  the  purchase.  Those  ex- 
penses are  matters  for  which  the  legislature  have  not  pro- 
vided, and  by  their  direction  we  must  abide.  I  am,  there- 
fore, of  opinion  that  this  rule  must  be  discharged.  If  the 
parties  are  aggrieved,  as  they  certainly  seem  to  be,  they 
must  seek  redress,  either  by  appealing  directly  to  the  Crown, 
or  to  that  department  in  which  the  matter  is,  or  to  the  legis- 
lature to  amend  this  act. 

Alberson,  B. — I  am  of  the  same  opinion.    What  is  given 
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by  the  act  of  Parliament  (by  the  words  of  which  we  are  1847. 
bound)  is  the  compensation  for  the  absolute  purchase  of  f^  re  Laws 
the  land.  In  looking  through  the  act,  we  see  that  it  is  not  &  Others, 
confined  to  persons  who  have  the  fee  simple  in  themselves, 
but  that  it  is  extended  to  cases  where  the  title  is  divided  into 
a  variety  of  interests,  immediate  and  reversionary.  Every 
one  of  these  interests  is  to  have  its  compensation,  in  propor- 
tion to  the  original  amount  found  for  the  absolute  purchase 
of  the  whole.  If  a  person  be  tenant  for  years,  at  will,  for 
life,  or  in  remainder,  he  is  tenant  for  years,  at  will,  for  life,  or 
in  remainder,  of  an  estate  which  is  of  the  absolute  value  of 
so  much  as  the  jury  shall  find.  This  interest  is  to  be  set- 
tled by  the  Court  of  Exchequer,  into  which  the  money  (if 
necessary)  is  to  be  paid ;  and  it  is  to  be  paid  to  him  out  of 
that  corpus  so  ascertained.  How  can  the  legislature  have 
contemplated  such  a  case  as  this,  that  into  that  carpus  so 
ascertained  are  to  be  put  the  expenses  which  have  been  in- 
curred by  one  of  the  parties,  for  the  purpose  of  ascertaining 
the  proper  amount  of  compensation  ?  The  other  parties  are 
not  interested  in  these  expenses ;  they  incur  no  loss  on  that 
account.  It  would,  therefore,  be  gross  injustice  to  put  such 
a  construction  on  this  act  of  Parliament,  as  thereby  to  give 
parties  who  have  a  title  in  reversion  a  share  out  of  the  costs 
and  expenses  incurred  by  tiie  previous  party  who  has  fought 
the  battle  for  them.  I  therefore  say,  that  it  is  not  probable 
that  the  legislature  intended  such  a  result.  It  is  not  pro- 
bable that  the  legislature,  in  the  words  '^  compensation  for 
the  absolute  purchase,"  would  look  to  anything  more  than 
that  for  which  compensation  might  justiy  be  given,  as  being 
the  material  out  of  which  these  different  interests  might  be 
carved  in  degrees  justiy  and  equally  proportioned  to  such 
interests.  The  real  value  of  the  particular  property  being 
ascertained,  the  tenant  for  life  is  to  have  an  interest  in  the 
money  so  given,  as  to  the  compensation  equivalent  to  his  life 
interest ;  and  so  with  respect  to  the  tenant  for  years  or  in 
remainder,  each  party  is  to  have  the  same  interest  in  the 
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1847.        money  as  he  previouslj  had  in  the  land.     The  one  is  a  sub* 

In  ra  LiAwt     stitute  for  the  other. 

&  Othen .  It  is  yery  true  that  the  tenant  for  the  time  being  is  the  per- 

son who  haS;  in  the  first  instance,  to  incur  all  the  expense  in 
ascertaining  how  much  the  compensation  is  to  be ;  and  it  is, 
no  doubt,  yery  hard  that  the  party  who  first  fights  the  battle 
should  be  unable  to  take  from  the  body  of  the  money  awarded 
his  costs  and  expenses.  It  has,  however,  been  decided  oyer 
and  over  again  that  he  cannot.  It  appears,  therefore,  as 
he  cannot  do  so,  that  the  body  giyen  is  simply  as  a  com- 
pensation for  the  land  taken ;  the  money  is  to  go  as  the  land 
would  go,  and  to  the  same  persons ;  in  short,  the  money  is 
substituted  for  the  land.  I  therefore  cannot  think  that  the 
legislature  intended  to  add  to  that  corpus^  which  is  to  be  dis- 
posed of  in  such  a  manner,  the  money  which  belongs  to  the 
party  who  contests  the  case.  It  would  haye  been  justice 
had  the  legislature  provided  that  the  costs  should  be  paid  to 
that  party  who  contests  the  matter.  Had  there  been  a  pro- 
vision of  that  description,  the  party  who  had  incurred  costs 
would  have  recovered  them,  and  the  other  parties  would  also, 
as  is  right,  have  had  the  compensation  for  the  land.  The  act 
of  Parliament,  however,  is  silent  upon  this  subject ;  and  I 
am  extremely  sorry  that  such  is  the  case,  as  it  appears  to  me 
to  be  very  unjust.  I  cannot,  however,  alter  an  act  of  Parliiw 
ment  merely  because  I  may  be  of  opinion  that  it  is  unjust. 

RoLFE,  B. — I  concur  with  the  rest  of  the  Court ;  and  in 
no  part  of  the  judgment  more  than  in  that  part  of  it  in 
which  regret  has  been  expressed  that  we  are  obliged  to  arrive 
at  such  a  conclusion  as  we  do.  I  must  say  that  I  feel  it  to 
be  a  great  grievance,  that  a  party  should  have  his  property 
taken  from  him  without  being  able  to  recover  repayment 
of  those  expenses  which  have  been  necessarily  incurred,  or 
reasonably  incurred  by  him  previously  to  the  loss  of  his 
estate.  In  my  opinion,  however,  we  have  no  power  under 
this  act  of  Parliament  to  give  them.     The  omission  of  such 
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a  provision  may  have  been  made  either  advisedly,  or  per  1847. 
incariam.  There  may  be  great  weight  in  what  has  been  la^cLAwt 
niged  by  Mr.  Rowe,  namely,  that  this  omission  in  the  frOtheni. 
act  was  intentional ;  inasmuch  as  acts  of  this  description 
are  not  passed  for  the  mere  accommodation  of  public  or 
private  interests,  as  in  the  case  of  roads,  but  for  the  actual 
defence  of  the  state*  It  may  be  that  it  was  the  opinion 
of  the  legislature  that  the  expense  to  which  a  party  is 
put  upon  such  a  subject  is  a  damnum  absque  injuiift.  I 
do  not,  however,  see  much  reason  in  that  ailment;  be- 
oaose,  if  it  were  so,  a  party  might  be  deprived  of  his  land 
altogether,  without  receiving  in  return  any  compensation 
whatever.  I  am  rather  indmed  to  think,  that  the  omission 
in  this  statute  of  the  ordinary  clause  which  gives  to  the  party 
the  costs  he  has  incurred,  was  the  result  of  inadvertence. 
There  is  no  clause  of  that  description  here.  The  contest 
has  been,  that  although  there  is  no  such  clause,  yet  these 
expenses  may  impliedly  be  taken  to  be  included  in  the  sum 
that  the  jury  are  to  give  as  *^  compensation  for  the  absolute 
purdiase  of  the  land."  The  real  question,  therefore,  is  this : 
Suppose  the  jury  to  be  assembled,  under  the  presidence  of 
a  judge,  what  direction  should  he  give  to  them  as  to  the 
amount  of  compensation  to  be  awarded  by  them  ?  Ought 
the  learned  judge  to  say  to  the  jury,  "  In  estimating  that 
compensation,  you  may  take  into  account  the  expenses  which 
the  owner  of  the  property  has  incurred  in  getting  it  sur- 
veyed, and  in  making  proper  preparations  for  the  investiga- 
tion, the  expenses  of  the  witnesses  and  the  counsels'  fees, 
and  other  necessary  expenses  ?"  I  think  that  such  a  direc- 
tion would  be  clearly  incorrect.  Upon  looking  at  this  sta^ 
tote,  its  intention  is,  that  the  jury  are  to  give  that  which  is 
to  be  considered  as  an  exact  equivalent  for  the  property  as 
it  stood  before  anything  was  taken.  I  am  led  to  this  con- 
clusion by  the  language  of  the  26th  and  26th  sections,  which 
enact,  that  in  aU  cases  where  property  so  taken  is  that  of 
persons  under  disabilities,  the  money  is  to  be  paid  into  the 
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1847.  Court  of  Exchequer,  and  then,  sooner  or  later,  subject  to 
In  re  Laws  Certain  directions  there  given,  it  is  to  be  laid  out  in  the  pur- 
&  Othen .  chase  of  other  lands,  subject  to  the  same  uses  as  the  lands 
taken.  That  is  the  whole  of  the  compensation.  The 
meaning  of  the  words  to  which  Mr.  Montague  Smith  directed 
our  attention,  ^'  or  otherwise  to  dispose  of  it»"  and  so  on, 
'^in  such  way  as  shall  be  just,"  is,  that  there  shall  be  the 
power  to  order  a  portion  of  that  money  to  be  paid  in  dis- 
charge of  an  incumbrance,  or  in  such  a  way  as  to  be  an 
exact  equivalent  to  an  investment  in  lands.  In  all  these 
cases,  it  is  perfectly  obvious  that  there  would  be  the  same 
hardship  as  exists  in  the  present  case.  The  person  who 
has  incurred  the  costs  would  not  recover  them,  but  would 
merely  get  the  interest  of  the  money  laid  out,  and  which  is 
given  by  way  of  compensation.  On  the  other  hand,  there 
would  be  an  improper  gain  to  the  tenants  in  renuunder ; 
because  they  would  not  only  receive  an  equivalent  for  the 
land  taken,  but  they  would,  in  addition,  get  other  lands, 
purchased  with  the  money  awarded  for  costs  incurred  by 
the  tenant  for  life.  In  either  case  there  would  be  injustice. 
I  come,  therefore,  to  the  conclusion,  that  the  jury  should  be 
directed  to  follow  the  precise  words  of  the  act,  which  are, 
that  they  shall  give  such  a  sum  as  shall  be  a  compensa- 
tion for  the  purchase  of  the  land.  The  21st  section  is  not 
unimportant;  in  that  section  provision  is  made  that  a  pro- 
portion of  the  money  paid  into  the  Court  shall  go  to  par- 
ties who  have  the  estates  of  tenants  at  will,  &c,  in  the  pro- 
perty taken.  The  tenants  at  will  have  incurred  no  propor- 
tion of  the  costs ;  it  would,  therefore,  be  unjust  to  give  them 
any  proportion  of  the  money  so  paid  in  respect  of  the  costs. 
The  view  of  this  act  which  I  thus  take  is  materially  fortified 
by  the  consideration  of  the  statutes  which  have  been  adverted 
to  by  the  Attomey-General.  The  statutes  for  the  improve- 
ment of  the  metropolis  and  the  management  of  the  revenue, 
&c.,  are  in  pari  materifi,  and  contain  similar  clauses  for  the 
summoning  of  juries,  the  taking  of  lands,  and  the  paying 
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of  money  into  court  to  be  invested.     All  these  statutes,         1847. 
although  the  words  are  more  oomprehensive  than  the  words     ,^     *;    ' 

^  '^         ^  In  re  Laws 

in  the  present  statute,  (for  the  expressions  there  are  *^  oom-  &  Othen. 
pensation,"  *' satisfaction,"  &C.),  contain  distinct  clauses  for 
costa  That  shews  that  the  legislature  did  not  consider  them 
to  be  included  under  the  word  campensaiiaru  I  regret,  there- 
fore, to  say,  that  I  concur  in  the  opinion  of  the  rest  of  the 
Court,  that  this  rule  must  be  discharged. 

Bule  discharged. 


In  re 9  Gent,  one  &c  ^^^  2. 

j5  ALL  moved  to  strike  an  attorney  off  the  rolls  of  this  An  application 

Court  for  allied  misconduct — A  rule  has  been  already  Ittoraeyoffthe 

granted  in  the  Court  of  Common  Pleas  against  this  person,  'f  ^  ^^  ^^. 

m  •     r>i  t  !•••  Court,  will  not 

who  is  an  attorney  of  this  Court,  and  the  apphcation  is  be  granted 

made  upon  the  production  of  a  similar  rule.     [^Aldersan,  p^nction^a 

B.— This  is  the  last  day  of  term ;  he  ought  to  have  an  SSS^i^^'** 

opportunity  of  denying  that  he  is  the  same  person.]  other  Court, 

unless  there  be 
an  affidavit 

Pollock,  C.  B. — ^We  cannot  grant  you  a  rule,  as  you  ^^^^^  person* 

have  no  affidavit  that  he  is  the  same  person  as  the  one  uidtheappU. 

r  cation  shomd 

against  whom  the  Court  of  Common  Pleas  have  granted  a  not  be  made  on 

rule.     This  is  the  last  day  of  term,  aad  the  matter  would  Sf'tiS."^^ 
hang  over  his  head  during  the  whole  of  the  vacation.    The 
motion  should  be  made  so  as  to  give  him  an  opportunity 
of  answering  it  promptly. 


Aldbbson,  B.,  Bolfs,  B.,  concurred. 


Bule  refused. 
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1847. 

iVb».  6.  Jones  v.  Bobinson. 

Assampsit.—  xVSSUMPSIT. — The  first  oonnt  of  the  declaration  stated, 

StedrthJit*^''"  that  «  whereas  heretofore,  to  wit,  on  the  24thof  March,  1847, 

plaintiff  and  before  and  at  the  time  of  making  of  the  promise  herein- 

on  bnsiness  in  after  next  mentKHied,  one  William  Dalton  and  the  plaintiff 

and  in  wnai!^'  Carried  on  the  business  of  ironmongers  together  in  co-part- 

**f"Tff  *^'  nership,  and  thereupon  heretofore,  to  wit,  on  the  day  and 

A.  B.  would  year  aforesaid,  in  consideration  that  he,  the  plaintiff,  and 

thebuBineas,  thc  Said  William  Dalton,   would  sell  and  assign  to  the 

comrtrMtew"  ^Jc^^^^^*"!*  ^^^  said  co-partnerslup  business  and  the  stock-in- 

for  him  in  re-  trade  and  effects  to  them  as  such  co-partners  belonging,  and 

debts,  &c.  due  would  become  trustees  for  the  defendant  in  respect  of  all 

A.  B.  in  respect  debts  and  rights  due  or  belonging  to  them,  the  plaintiff  and 

!^^om^d**"  ^^^  ^^  William  Dalton,  as  such  co-partners,  by  assigning 

plaintiff  to  pay  to  the  defendant  all  their,  the  plaintiff's  and  the  said  Wil- 

him  all  money       , 

he  had  ad-  liam  Dalton's,  beneficial  interest  in  the  said  debts  and 
^ec^of  Uie  eo-  ^S^^*  ^^'^  would  put  the  defendant  in  possession  of  the 
partmrabiip,  said  business  and  stock  in  trade  and  effects,  he,  the  de- 
it  waaaoooimt.  fendant,  promised  the  plaintiff  to  pay  him,  the  plaintiff. 
Averment,  that  aU  the  money  that  he,  the  plaintiff,  had  advanced  in  respect 
a!  b!  did  mU  ^^  *^®  ^^  co-partnership,  and  for  which,  at  the  lime  of  the 
drf^dl"***L5  ^^*J^g  of  the  said  promise,  the  said  co-partnership  was  ac- 
that,  at  the  countable  to  the  plaintiff,  and  also  promised  the  plaintiff 
promiae,  plain*  ^^^  the  said  William  Dalton,  that  he,  the  defendant,  would 
^SlSd^iir.  di«5li"ge  all  the  debts  due  from  the  plaintiff  and  the 
tain  sum.  said  William  Dalton,  as  such  co-partners,  and  all  liabili- 

Breacb,  non-         ,  i  •  i_    i  •     •  .      _--. 

payment  there-  ties  to  which  they,  the  plaintiff  and  the  sud  William  Dal- 

motioninarreat  ton,  were  Subject  as  such  co-partners.     And  the  plaintiff 

thioit^M  not  ^y®*  ***  ^^'  ^^^  plaintiff,  and  the  said  William  Dalton, 
necessary  to       relying  on  the  said  promise  of  the  defendant,  in  a  reasonable 

join  A.  B.  as  a      •        •       \       -t    t    ^e*     a  t  • 

co-pUintiff,  time  m  that  behalf,  auerwards,  to  wit,  on  the  day  and  year 
^h^tion  was  A^^^^^^^^^y  ^^  B^U  and  assign  to  the  defendant  the  said  co- 
good,  partnership  business  and  the  stock-in-trade  and  effects  to 
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them  as  such  oo-partners  belonging,  such  stock  being  of        1847. 
great  value,  to  wit,  of  Ae  value  of  £500,  and  became  true-        jqkeb" 
tees  for  the  defendant  in  respect  of  all  debts  and  rights  due  ^^ 

or  belonging  to  them,  the  said  plaintiff  and  the  said  Wil- 
liam Dalton  as  such  co-partners,  by  their  assigning  to  the 
defendant  all  their,  the  said  plaintiff's  and  the  sud  William 
Dalton's,  beneficial  interest  in  the  said  debts  and  rights,  and 
put  the  defendant  in  possession  of  the  said  business  and  stock- 
in-trade  and  effects.  And  the  plaintiff  further  says,  that 
he,  the  plaintiff,  had,  at  the  time  of  the  making  of  the  said 
promise,  advanced,  in  respect  of  the  co-partnership,  money 
amounting  to  a  large  sum,  to  wit,  11221  Is.  11(/.,  for  which 
money  the  said  co-partnership  was,  at  the  time  of  the  making 
of  the  said  promise,  accountable  to  the  plaintiff;  of  all 
which,  the  defendant,  after  the  making  of  the  said  promise, 
and  before  the  conunencemeat  of  this  suit,  to  wit,  on  the 
day  and  year  aforesaid,  bad  due  notice;  and  although  a 
reasonable  time  for  the  defendant  to  pay  to  the  plaintiff  the 
said  money  which  he,  the  plaintiff,  had  so  advanced,  and 
for  which  the  said  co-partnership  was  so  accountable, 
elapsed  after  the  defendant  had  such  notice  as  aforesaid, 
and  before  the  commencement  of  this  suit,  yet  the  defend- 
ant hath  not  piud  the  same,  &c  The  declaration  contained 
also  the  common  counts. 

The  plaintiff  having  obtained  a  verdict  on  the  first  count 
at  the  trial  of  the  cause, 

Martin  now  moved  to  arrest  the  judgment  on  that  count. 
— The  declaration  discloses  a  party  who  should  have  been 
joined  as  a  co-plaintiff.  It  is  a  general  principle,  in  actions 
ex  contractu,  that  all  the  parties  from  whom  the  considera- 
tion moves  must  be  joined.  This  point  was  argued  in 
Lord  Bentinck  v.  Connop  (a),  but  the  arguments  are  omit- 

(a)  5  Q.  B.  693. 
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1847.        ted  in  the  report  of  the  case.     Now>  it, is  submitted  that 
JoNBB  '      *^®  consideration  is  the  essential  part  of  the  contract,  and 
V.  the  promise  is  nothing  without  it.    On  this  broad  principle^ 

therefore,  that  where,  on  the  face  of  the  declaration,  it 
appears  that  the  consideration  moved  from  any  party,  he 
should  be  made  a  party  to  the  action.  \PaTke^  B.,  referred 
to  Ptiee  y.  Eagton{a),  and  Crow  y.  Rogerzifi)^  It  is 
contended  that  Dalton  should  haye  sued  in  this  action, 
upon  this  general  principle,  that  he  might  haye  released 
the  debt. 

• 

Pollock,  C.  B. — There  wUl  be  no  rule.  No  authcMitiy 
has  been  cited  to  support  the  defendant's  argument. 

Parke,  B. — It  is  true,  that  no  stranger  to  the  considera- 
tion can  sue ;  but,  in  the  present  case,  the  separate  interest 
of  the  plaintiff  in  the  partnership  fund  is  the  consideration 
upon  which  the  promise  is  founded;  and  this  case  does  not 
fall  within  the  rule  for  which  the  defendant  contends. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 


(a)  4  B.  &  Ad.  4S3.  (6)  1  Stia.  592. 
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Smeeton  and  Another  v.  Collier. 


A(w.  20. 


XN  this  case  a  rule  had  been  obtained^  calling  upon  the  An  action  of 
defendants  to  shew  cause  why  an  order  of  Piatt,  B.,  should  Sno^Ja^^deed 
not  be  varied  or  rescinded.  •  J?^**^  ^\^ 

7  Geo.  2,  c.  20, 

It  appeared  from  the  affidavits,  that  in  December,  1846,  and  under  that 
the  plaintiffs  had  brought  an  action  of  covenant  upon  a  atehambert 
mortgage-deed,  which  the  defendant  had  ^ven  to  secure  ^^n^orto 
the  sum  of  £400  borrowed  by  him  from  the  plaintiffs'  tes-  ^o'  ^^  deiWcr- 

,  ing  up  of  Uie 

tator.     A  judge's  order  had  been  obtained  by  the  defendant  deed. 
to  stay  all  the  proceedings  in  this  action,  upon  payment  of  ^^^^  '^t^^ 
principal,  interest,  and  all  expenses.  These  having  been  paid,  **."?■»  "*** 
the  defendant  made  an  application  to  have  the  mortgage-  special  limita- 
deed  and  title-deeds  delivered  up.    This  demand  was  refused,  press  or  to  be ' 
on  the  ground  that  the  plaintiffs'  attorney  had  a  Hen  on  them  j^f^^I^B^" 
for  work  done  for  the  defendant.     On  the  25th  of  February,  «ny  power  to 
an  order  was  made  at  chambers  by  Platte  B.,  on  an  applica-  penor  courts, 
tion  by  summons,  to  deliver  to  the  defendant  a  certain  mort-  ^JxCTd«cd*by 
fi^afi^e-deed  of  the  6th  of  January,  1845,  and  all  other  deeds  i^^  ^^ 

,  ,  .  .  .  .       chambers  aa  the 

and  writings  relating  thereto  in  the  possession  of  the  plain-  delegate  of  the 
tiffi,  the  amount  of  the  mortgage,  interest,  and  expenses      ^  * 
having  been  paid  and  satisfied  by  the  defendant.     It  was  to 
rescind  or  vary  this  order  that  the  present  rule  was  obtained. 


fFhitehurst  and  Flood  now  shewed  cause. — There  are  two 
questions  in  the  present  case.  The  first  is,  whether  an  ac- 
tion of  covenant  on  a  mortgage-deed  is  within  the  statute 
7  Geo.  2,  c  20(a);    and,  secondly,  whether  a  judge  at 


(a)  The  first  section  of  which, 
after  reciting  that  mortgagees 
frequently  bring  actions  of  eject- 
ment for  the  recoveTy  of  lands 
and  estates  to  them  mortgaged, 
and  bring  actions  on  bonds  given 
by  mortgagors  to  pay  the  money 
secured  by  such  mortgages,  and 


for  performing  the  covenants 
therein  contained,  and  likewise 
commence  suits  in  his  Majesty's 
courts  of  equity  to  foreclose  their 
mortgagors  irom  redeeming  their 
estates,  and  the  courts  of  law 
where  such  ejectments  are 
brought  have  not  power  to  com- 
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chambers  had  power  to  make  this  order.     There  can  be  no 
valid  objection  raised  to  this  order  upon  either  of  these 


pel  such  mortgagees  to  accept 
the  principal  monies  and  interest 
due  on  such  mortgages  and  costs, 
or  to  stay  such  mortgagees  from 
proceeding  to  judgment  and  exe- 
cution in  such  actions ;  but  such 
mortgagors  must  have  recourse 
to  a  court  of  equity  for  that  pur- 
pose, in  which  case  likewise  the 
courts  of  equity  do  not  give  re- 
lief until  the  hearing  of  the  cause, 
for  remedy  thereof,  and  to  oh viate 
all  objections  relating  to  the  same, 
it  enacts,  **  That  where  any  ac- 
tion shall  be  brought  on  any  bond 
for  payment  of  the  money  se- 
cured by  such  mortgage  or  per- 
formance of  the  covenants  there- 
in contained,  or  where  any  ac- 
tion of  ejectment  shall  be  brought 
in  any  of  his  Majesty's  courts  of 
record  at  Westminster,  or  in  the 
court  of  great  sessions  in  Wales, 
or  in  any  of  the  superior  courts 
in  the  counties  palatine  of  Ches- 
ter, Lancaster,  or  Durham,  by 
any  mortgagee  or  mortgagees, 
his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  for  the 
recovery  of  the  possession  of  any 
mortgaged  lands,  tenements,  or 
hereditaments,  and  no  suit  shall 
be  then  depending  in  any  of  his 
Majesty's  courts  of  equity  in  that 
part  of  Great  Britain  called  Eng- 
land, for  or  touching  the  fore- 
closing or  redeeming  of  such 
mortgaged  lands,  tenements,  or 
hereditaments,  if  the  person  or 
persons  having  right  to  redeem 
such  mortgaged  lands,  tenements, 
or  hereditaments,  and  who  shall 
appear  and  become  defendant  or 


defendants  in  such  action,  shall, 
at  any  time  pending  such  action, 
pay  unto  such  mortgagee  or 
mortgagees,  or,  in  case  of  his, 
her,  or  their  refusal,  shall  bring 
into  court  where  such  action  shall 
be  depending,  all  the  principal 
monies  and  interest  due  on  such 
mortgage,  and  also  all  such  costs 
as  have  been  expended  in  any 
suit  or  suits  at  law  or  in  equity, 
upon  such  mortgage  (such  money 
for  principal,  interest,  and  costs 
to  be  ascertained  and  computed 
by  the  Court  where  such  action 
b  or  shall  be  depending,  or  by 
the  proper  officer  by  such  Court 
to  be  appointed  for  that  purpose), 
the  monies  so  paid  to  such  mort- 
gagee or  mortgagees,  or  brought 
into  such  court,  shall  be  deemed 
and  taken  to  be  in  full  satisfac- 
tion and  dischaige  of  such  mort- 
gage, and  the  Court  shall  and 
may  discharge  every  such  mort- 
gagor or  defendant  of  and  from 
the  same  accordingly,  and  shall 
and  may,  by  rule  or  rules  of  the 
same  court,  compel  such  mort- 
gagee or  mortgagees,  at  the  costs 
and  charges  of  such  mortgagor  or 
mortgagors,  to  assign,  surrender, 
or  re -convey  such  mortgaged 
lands,  tenements,  and  heredita- 
ments, and  such  estate  and  inter- 
est as  such  mortgagee  or  mort- 
gagees have  or  hath  therein,  and 
deliver  up  all  deeds,  evidences, 
and  writings  in  his,  her,  or  their 
custody  relating  to  the  title  of 
such  mortgaged  lands,  tenements, 
and  hereditaments,  unto  such 
mortgagor  or   mortgagors   who 
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grounds.  An  action  of  covenant  10  within  the  statute.  It  1847. 
10  clearly  within  tiie  intention  of  the  act  It  would  be  smbbton 
strange  to  hold  that  an  action  on  the  covenant  in  a  mort- 
gage-deed is  not  within  the  terms  of  the  statute,  when  the 
case  of  an  action  on  '^any  bond  for  the  payment  of  the 
money  secured  by  a  mortgage"  is  expressly  provided  for. 
This  point)  however,  has  been  set  at  rest  by  two  express 
decisions.  The  first  is  an  anonymous  case  in  Chitty's  Re- 
ports (a) ;  the  second  is  that  of  Dixon  v.  Wigram  {b) ;  in 
both  of  which,  such  an  action  was  held  to  be  within  the 
statute.  There  can  be  no  difierence,  in  point  of  fact,  whe- 
ther the  action  is  brought  upon  a  bond  for  the  money  se- 
cured by  the  mortgage,  or  up<Ni  the  mortgage  itself.  The 
authorities  aiie  collected  in  2  Boll.  Abr.  ^'Obligation," 
p.  146,  and  in  Petersdorff's  Abridgment,  tit  "  Bond,"  which 
may  be  cited  to  shew  that  the  word  ''bond"  is  not  to  be 
taken  merely  as  an  obligation  under  seal  for  the  payment 
of  money. — They  also  cited  Sawyer  v.  Mawgridge  (e). 

Secondly,  a  judge  at  chambers  had  power  to  make  this 
Older.  A  judge  at  chambers  has  all  the  authority  which  is 
^ven  to  the  Court  by  a  statute,  unless  there  be  something  in 
the  act  to  tiie  contrary.  The  Court  may  delegate  their  autho- 
rity to  a  judge  without  any  express  enactment  for  that  pur- 
pose. The  question,  therefore,  is  reduced  to  this :  whether 
there  is  anything  in  the  statute  which  precludes  the  Court 
from  delegating  its  auihority?  No  inconvenience  or  injustice 
can  arise  from  the  delegation  of  this  authority,  as  the  order 
of  the  judge  may  be  set  aside  or  varied  by  the  Court  Now 
the  words  of  this  act  do  not  lead  to  the  conclusion  that  the 
order  must  necessarily  be  made  in  court  [JParke,  B.— - 
Unless  a  distinction  is  made  in  a  statute  between  the  pow- 

shall  bare  paid  or  brought  such  shall  for  that  purpose  nomhiate 

monies  into  the  court,  his,  her,  or  appoint.'* 

or  their  heirs,  executors,  admi-  (a)  Vol.  2,  p.  264. 

nistrators,  or  to  such  other  per-  (h)  2  Cr.  &  J.  613. 

son  or  pexBons  as  he,  she,  or  they  (<^)  H  Mod.  218. 


460  EXCHEQUER  BEFORTS. 

1847.        ers  of  a  judge  und  those  of  the  Court,  the  judge  has  the  same 
Smeiton      power  as  the  Court     In  43  Geo,  3,  c.  46,  s.  2,  which,  after 
^'  enacting  that  persons  arrested  on  mesne  process,  instead  of 

giving  bail,  may  deposit  with  the  sheriff  a  certiun  sum  to  be 
paid  into  court,  the  clause  goes  on  to  enact  that,  on  the 
defendant's  perfecting  bail,  the  sum  of  money  so  deposited 
"  shall,  by  order  of  the  Court,  upon  motion  to  be  made  for 
that  purpose,  be  repaid  to  such  defendant.''  The  language 
of  that  act  shews  that  a  judge  at  chambers  has  no  authority 
in  such  a  case.   Aldersan,  B. — This  point  is  perfectly  dear.] 

Martin  and  MeUor,  contr^ — An  action  of  covenant  on  a 
mortgage-deed  is  not  within  this  statute.  The  case  in 
Chitty  is  no  authority ;  it  was  merely  a  motion  for  a  rule 
fim,  and  the  learned  judge  entertained  doubts  upon  the 
point;  for  he  said,  ''To  grant  this  motion  seems  to  be  con- 
verting this  court  into  a  court  of  equity.  However,  the 
rule  nisi  will  be  granted,  as  cause  may  afterwards  be  shewn." 
The  rule  was  made  absolute  merely  because  no  opposition 
was  offered.  It  is  the  better  rule,  as  Mr.  Baron  Parke  ob- 
served in  Becke  v.  Smith  (a),  in  putting  a  construction 
upon  a  statute^  to  adhere  to  the  grammatical  interpretar 
tion  of  it,  unless  such  a  construction  leads  to  a  manifest 
absurdity  or  injustice.  Here  there  is  an  evident  distinc- 
tion intended  to  be  observed  in  the  act  between  a  bond 
and  a  mortgage-deed.  The  words  should  not  be  twisted 
into  the  construction  which  it  is  contended  ought  to  be 
put  upon  them.  The  preamble  of  the  act  excludes  an 
action  of  covenant  on  the  mortgage-deed.  [Rolfsy  B. — 
Perhaps  the  word  ''bond"  was  introduced  into  the  act 
ex  majori  cautelfi,  for  the  purpose  of  including  actions 
upon  collateral  securities.]  There  is  only  the  single  case 
of  Dixon  V.  Wigram  which  can  be  taken  as  an  authority 
against  the  defendant.     The  order  is  at  all  events  bad, 

(fl)  2  M.  &  W.  196. 
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as  a  judge  at  chambers  had  no  authority  to  make  it.     The         1847. 
Court  cannot  del^ate  the  authority  given  by  this  statute.      smbbton 
The  statute  says  the  mortgagee  shall  be  compelled  to  deli-  ^- 

ver  up  the  deeds,  &c.  by  rule  of  court  It  must  therefore 
be  done  m  court  The  order  of  a  judge  at  chambers  and  a 
rule  of  court  are  not  identical  It  is  by  this  act  alone  that 
this  power  is  given,  and  it  is  not  right  to  travel  out  of 
the  terms  of  it.  Janes  v.  FUzaddam  (a),  and  Shaw  v.  Ro^ 
bertt  (ft),  may  be  cited  to  shew  that  a  judge  at  chambers  has 
not  the  same  power  which  the  Court  has.  [Akkrsan,  B. — 
The  Interpleader  Act,  1  &  2  WilL  4,  c.  58,  draws  a  dis- 
tinction, in  the  first  and  sixth  sections,  between  the  power  of 
the  Court  and  of  a  judge  at  chambers.  By  the  first  section 
it  says,  that  ''it  shall  be  lawful  for  the  Court  or  any  judge 
thereof  to  make  rules"  of  interpleader;  and,  by  the  sixth 
section,  that  ''it  shall  be  lawful  to  and  for  the  Court"  to 
call  the  parties  before  them  by  rule  of  court  PoUock^ 
C.  B. — Janet  v.  FUzaddam  was  decided  under  the  48  Greo. 
3,  c.  123,  by  which  the  application  for  the  discharge  of  a 
defendant  who  had  been  in  custody  for  more  than  twelve 
months  for  a  sum  under  £20,  is  directed  to  be  to  ^  Court 
in  term  thneJ\ 

Pollock,  C.  B. — ^This  rule  must  be  discharged.  The 
questions  in  the  present  case  lie  in  an  extremely  narrow 
compass.  Mr.  Martin  contends,  in  the  first  place,  that,  as 
this  is  an  action  of  covenant,  there  is  no  power  to  interfere, 
the  power  given  being  confined  to  actions  on  bonds,  and 
actions  of  ejectment ;  and,  in  the  second  place,  that  a  judge 
at  chambers  had  no  power  to  make  this  order.  I  think  that 
neither  of  these  objections  can  be  supported.  As  to  the 
first  point,  namely,  whether  an  action  of  covenant  is  within 
the  statute,  there  is  an  express  decision  of  more  than  fifteen 
years'  standing  against  Mr.  Martinis  argument  That  au- 
thority has  been  acted  upon  ever  since.  It  is  perfectly 
clear  that  an  action  of  covenant  is  within  the  mischief  con- 

(d)  1  Cr.  &  M.  865.  (6)  2  Dowl.  P.  C.  26. 
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1847.        templated  by  the  statute;  and  we  should  be  putting  a 
gJI^^^^JI^      strained  construction  upon  it  by  deciding  otherwise.     If 
9.  there  were  any  doubt  the  other  way^  that  is  removed  by  an 

express  authority^  which  I  do  not  think  it  is  competent  for 
us  to  overrule.  The  statute  speaks  of  an  action  on  a  bond 
^'for  the  performance  of  the  covenants  therein  contained,"  but 
is  silent  as  to  an  action  of  covenant  on  the  mortgage-deed. 
The  word  '^ bond"  is  very  laxge;  it  means  an  obligation  to 
pay  a  sum  of  money.  I  am,  therefore,  of  opinion  that  the 
present  case  is  within  the  statute.  Where  the  l^slatnre 
simply  gives  a  power  to  the  Court,  it  is  to  be  taken  that 
the  Court  receives  all  the  ordinary  powers  necessary  for  that 
purpose ;  and  it  is  intended  that  the  judge  should  exercise 
those  powers.  No  distinctiDn  exists  between  powers  con- 
ferred by  statute,  and  those  existing  at  common  law,  unless 
a  distinction  is  to  be  gathered  from  the  terms  of  the  statute. 
Many  statutes  might  be  pointed  out  which  contain  this  dis- 
tinction. Where  a  motion  is  to  be  made  in  open  court  in 
term  tme,  it  may  be  urged  that  the  le^slature  contem* 
plated  that  such  authority  should  be  confined  to  the  Court. 
This  was  so  in  the  case  of  Jones  v.  Fiizaddam,  which  was 
cited  for  the  plaintiffs.  The  view  I  have  been  disposed  to 
take  is  this,  that,  where  an  authority  is  given  to  the  Court 
by  an  act  of  Parliament,  the  Court  may  exercise  that  power 
in  the  same  manner  as  it  may  exercise  any  other  powers, 
unless  there  be  something  in  the  act  itself  which  imports 
that  the  power  is  conferred  with  a  special  limitation.  I 
think,  therefore,  that  neither  of  the  two  points  made  on 
the  part  of  the  plaintiffs  are  good,  and,  therefore,  that  they 
are  not  entitled  to  succeed  upon  themu  For  these  reasons, 
I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Pabke,  B. — I  am  of  the  same  opinion.  As  to  the 
first  question,  I  should  have  somewhat  hesitated,  if  I  had 
been  called  upon,  for  the  first  time,  to  construe  the  stat. 
7  Geo.  2,  c.  20,  so  as  to  hold  that  it  includes  an  action  of 
covenant.    The  principle  with  regard  to  the  oonatruction 
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of  statutefly  on  which  I  have  constantly  acted,  b  well  ez- 
preseed  in  the  able  words  of  Mr.  Justice  Burton,  in  Warbur^ 
ton  ▼•  Loveland(a)i  and  which  I  adopted  in  the  case  of 
Becke  y.  Smithy  ^'that  it  is  a  very  useful  rule,  in  the  con- 
stmctaon  of  a  statute,  to  adhere  to  the  ordinary  meaning  of 
the  words  used,  and  to  the  grammatical  construction,  unless 
it  is  at  yariance  with  the  intention  of  the  legislature,  to  be 
collected  from  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  the  language  may 
be  varied  or  modified,  so  as  to  avoid  such  inconvenience^ 
but  no  further."  Upon  this  principle;,  I  should  have  hesi- 
tated to  hold  that  the  weeds  of  this  statute  embrace  the  case 
of  an  action  of  covenant  on  a  mortgage-deed.  We  are,  how- 
ever, not  called  upon  for  the  first  time  to  put  a  construction 
upon  this  act  of  Parliament,  and  to  decide  whether  or  not 
an  action  of  covenant  is  within  it ;  for  this  question  has 
already  been  dedded  by  the  case  of  Dixon  v.  Wigram,  to 
which  our  attention  has  been  called,  and  upon  the  authority 
of  which  I  have  frequently  acted.  The  principle  there 
laid  down  is  a  salutary  one,  and  there  is  no  reason  to  depart 
finom  it.  I  tlunk,  therefore,  that  upon  that  point  the  plain- 
tiflb  fiuL  The  next  question  is,  whether  a  judge  at  cham- 
bers has,  imder  this  statute,  a  power  to  make  the  order  in 
question.  In  the  construction  of  the  act,  we  must  hold 
that  the  Courts  may  exercise  the  power  given  to  them  by  it 
in  the  common  and  ordinary  way,  unless  it  contain  some- 
thing to  the  contrary.  When,  therefore,  a  judge  exercises 
the  duties  which  belong  to  the  Court,  it  is  to  be  taken  that 
he  is  to  exercise  them  in  the  same  manner  as  the  Court 
itself,  unless  there  is  something  in  the  context  of  the  act 
which  leads  to  a  different  conclusion.  As,  for  example, 
in  the  43  Geo.  3,  c.  46,  where  the  enactment  is  that 
the  motion  is  to  be  made  in  open  court,  it  is  clear  that  the 
judge  is  not  to  have  any  power  in  the  matter.  Again,  in 
the  48  Geo.  3,  c  123,  it  is  enacted  that  the  application 

(a)  1  HadsoQ  &  Brooke's  Irish  Report  648. 
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1847.  must  be  made  in  term  time  to  one  of  the  superior  courto^ 
Smbbton  which  shews  that  the  le^slature  intended  that  the  power 
^  ^*  should  be  exercised  hj  the  Court,  and  not  by  the  judge. 

So,  in  the  Interpleader  Act,  the  first  section  states  that 
it  shall  be  lawful  for  "  the  Court,  or  any  judge  thereof," 
to  make  rules  or  orders ;  but  the  sixth  section  enacts,  that 
''the  Court"  shall  have  power  to  call  the  parties  before 
them  ''by  rule  of  court"  This  shews  that  the  l^islature 
contemplated  a  distinction  between  the  powers  to  be  exer- 
cised by  the  Court  and  the  judge.  By  the  application  of 
this  principle  of  construction  to  the  present  statute,  upon 
which  this  question  arises,  it  seems  to  me  it  is  not  limited 
to  acts  done  in  court,  and  therefore  that  my  Brother  Piatt 
clearly  had  authority  to  make  this  order. 

Aldebson,  B« — I  quite  agree  with  the  rest  of  the  Court 
If  this  were  the  first  time  tUs  matter  had  been  discussed,  I 
should  require  some  time  to  give  my  opinion.  I  am  almost 
inclined  to  agree  that  the  construction  for  which  the  defend- 
ant contends  might  be  put  upon  the  words  of  the  act.  This 
question,  however,  is  not  a  new  one,  but  has  already  been  de- 
cided by  the  authorities  which  have  been  quoted.  The  con- 
struction which  the  act  has  received  has  been  acted  upon  for 
many  years,  and  no  doubt  has  been  since  raised  upon  it.  I 
consider  that  we  are  bound  by  the  authority  of  Dixon  v.  ffiff- 
ram,  which  is  in  conformity  with  the  real  spirit  and  intention 
of  the  legislature.  I  am  glad  to  find  that  such  cases  exist, 
which  enable  us  to  do  substantial  justice,  by  allowing  defend- 
ants to  get  rid  of  actions  brought  against  them  upon  the  pay- 
ment of  all  that  is  just  to  the  plaintiffs.  It  would  indeed 
be  strange  if  the  legislature,  by  permitting  a  plaintiff  to 
shift  the  form  of  action  from  debt  to  covenant,  had  enabled 
him  thereby  to  deprive  the  defendant  of  the  benefit  of  the 
statute.  I,  however,  consider  myself  bound  by  the  autho- 
rity of  decided  cases.  As  to  the  other  point,  I  take  it  to  be 
clear,  that,  where  the  legislature  ^ves  the  Court  any  powers 
in  general  terms,  and  without  any  express  limitation,  it  is 
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the  same  as  if  those  powers  were  given  bj  the  common  law.         1847. 
The  legislature  is  aware  of  the  powers  the  Court  is  accus-       smbbton 
tomed  to  exercise ;  and  when  fresh  powers  are  given  by  the  ^' 

legislature,  they  are  to  be  exercised  in  the  usual  and  ordi- 
nary way.  When,  therefore,  special  limitations  are  intended 
to  be  imposed,  the  legislature  express  themselves  to  that 
effect.  Several  statutes  have  been  referred  to,  in  which  the 
legislature  shew  that  they  do  not  intend  to  give  the  same 
authority  to  the  judge  at  chambers  as  they  do  to  the  Court 
in  banc  Where,  however,  any  power  is  given  to  the  Court 
in  the  usual  way,  the  Court  may  exercise  it  in  the  ordinary 
and  usual  way  in  which  the  Court  is  accustomed  to  exer- 
cise its  powers. 

BoLFE,  B. — I  am  of  the  same  opinion ;  and  I  am  glad 
that  there  is  an  authority  upon  which  we  can  act  in  the 
present  case.  It  is  a  matter  of  consideration  which  is  enti- 
tled to  great  weight,  that  whatever  observation  may  be 
made  as  to  the  view  of  Mr.  Justice  Bayley,  in  the  case  in 
Chitty's  Beports,  when  the  point  came  before  the  Court  of 
Exchequer  fourteen  years  afterwards,  in  Dixon  v.  TViffram, 
that  learned  judge  treated  the  matter  as  clearly  and  without 
doubt  to  be  within  the  statute.  It  would  be  extremely  mis- 
chievous to  call  a  point  in  question  which  has  been  settied 
and  acted  upon  for  so  many  years.  I  rejoice  that  we  have  an 
authority  to  act  upon ;  and  I  think  the  principle  of  those  de- 
cisions to  be  a  correct  and  just  one.  I  think  that  it  is  a  great 
safi^uard,  in  the  interpretation  of  statutes,  to  observe  the 
role  of  construction  which  accords  with  their  plain  and  ob- 
vious meaning,  unless,  as  sometimes  is  the  case,  a  word  be 
inserted  by  mistake.  Here  the  statute  speaks  of  only  one  spe- 
cies of  action,  brought  with  reference  to  a  mortgage.  It  says, 
**  Where  any  action  shall  be  brought  on  any  bond  for  payment 
of  the  money  secured  by  such  mortgage,  or  performance  of 
the  covenants  therein  contained."  Now  the  substantial 
object  of  the  action  is  to  secure  the  mortgage  debt  and 
interest     The  words  *'  or  performance  of  the  covenants 


466  EXCHEQUER  REPORTS. 

1847.  therein  contained/'  is  an  imperfect  expresdon.  It  means 
Smuton  "  ^<>^  enforcing  the  consideration  therein  contained*''  It 
Co  ^'i  R  seems  to  me  that  the  words  **  oa  any  bond  "  might  be  alto- 
gether rejected.  If  this  matter  had  been  res  Integra^  I  do  not 
think  that  the  defendant's  argument  would  have  been  alto- 
gether hopeless ;  but  this  question  has  been  decided ;  and  I 
think  we  are  bound  to  abide  by  the  dedsion  which  has 
been  acted  upon  for  years.  With  respect  to  the  other  p(»nty 
I  agree  with  the  rest  of  the  Court  in  thinking  the  judge  has 
power  to  make  this  order. 

Bule  discharged,  with  costs. 


Abv.  20.  Qroill  v.  Bell. 

An  order  har.  X  HIS  was  a  rule  calling  upon  the  defendant  to  shew 
^the  6th  V    oskUBe  why  an  order  of  Flatt,  B.,  should  not  be  rescinded. 

a  ind«*«f '  ^^  ^  *^^®  ^^*^^  *  ^^^  ^^  *"^  ^*^  issued  to  try  the  cause 
chambere,  to      before  the  under-sheriff  of  Middlesex.     The  notice  of  trial 

■et  aside  a  wr-  ,  _  .  ,  t     ^  •    i       »      t 

diet  obtained  was  given  for  a  day  when  the  Court  tried  only  those  causes 

Salmon  tha  ^  which  had  been  previously  adjourned.     The  defendant's 

grorod^of  the  attorney  attended  at  the  trial  merely  for  the  purpose  of  ob- 

the  notice  of  jecting  to  the  sufficiency  of  the  notice  of  triaL     The  trial, 

trial:— ^fW,      ^      ^  ,    ,  ,    t        1   .      .«*,     ,  ,.  r,^. 

that  the  order  nowever,  proceeded,  and  the  plaintiff  had  a  verdict.  This 
w^il^and'"  "^^^c**  a^d  all  subsequent  proceedings,  were  set  aside  by 
not  a  nuUity ;     an  order  of  Flatt,  B.,  on  the  6th  July,  1846.     In  Michad- 

and,  therefore,  y 

thatanappii.  mas  Term,  1846,  the  defendant  obtained  a  rule  for  judg- 

laat  day  of  ment  as  in  case  of  a  nonsuit,  which  was  discharged  by  the 

m7*to^re"'  plaintiff,  as  no  one  appeared  to  support  it.     The  present 

■cind  it  was  rule  was  obtained  on  the  last  day  of  last  Trinity  Term. 

too  late.  ^  ^ 

C.  C,  Jones,  Serjt.,  now  shewed  cause. — It  will  be  said 
that  the  learned  judge  had  no  power  to  set  aside  the  ver- 
diet.  The  order,  however,  was,  in  substance,  an  order  to 
stay  the  execution.  A  judge  has  power  to  order  a  writ  of 
trial  to  issue,  or  to  stay  execution.  The  setting  aside  the 
verdict  is  a  mere  irregularity.     The  plaintiff  should,  there- 
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fore>  hare  oome  within  a  reasonable  time  if  he  wishes  to  1847. 

get  the  order  set  aside.     [Farkey  B. — If  the  making  of  this  qbgill 

order  was  an  improper  exercise  of  jurisdiction,  and  the  party  v* 
who  objects  has  not  oome  in  time,  the  order  remains  good.  J 

Crouch,  contnl. — This  order  was  a  nullity,  and  not  a 
mere  excess  of  jurisdiction.  If  it  be  a  nullity,  the  lapse  of 
time  makes  no  difference.  In  Roberts  v.  Spurr  (a)  it  was 
held,  that  an  interlocutory  judgment  signed  without  an 
appearance  entered  was  a  nullity. 

PoLi/KK,  C.  B. — This  rule  must  be  discharged  with 
costs.  The  order  in  question  was  made  on  the  6th  of  July, 
1846,  and  served  on  the  opposite  party.  Instead  of  apply- 
ing to  have  that  order  rescinded  in  the  next  Michaelmas 
Term,  he  waits  until  there  is  an  application  for  judgment 
as  in  case  of  a  nonsuit.  He  does  not  even  then  apply  to  the 
Court  to  set  the  order  aside.  This  application  is  greatly 
too  late;  it  ought  to  have  been  made  in  the  first  four  days 
of  Michaelmas  Term  last  year. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  a  mere 
irregularity.  The  order  was  erroneous,  and,  if  the  appli- 
cation had  been  made  within  a  reasonable  time,  the  order 
would  have  been  set  aside.  The  application  should  have 
been  made  in  Michaelmas  Term,  1846.  There  is  no  pre- 
tence for  saying  that  this  is  a  reasonable  time. 

BoLFE,  B. — I  am  of  the  same  opinion.  This  application 
should  have  been  made  within  a  reasonable  time,  and  the 
Court  would  have  set  the  order  aside ;  but  if  the  plaintiff 
choose  to  lie  by  for  twelve  months  after  the  order  is  made, 
under  such  circumstances  it  ought  to  stand. 

Bule  discharged,  with  costs  (&). 

(a)  3  Dowl.  P.  C.  561. 
{b)  Pofltht,  B.,  had  left  the  Coart  during  the  course  of  the  aigument. 


468  EXCHEQUER  REFOBTS^ 

1847. 

jV'ew.  26.  SusLER  and  Another  v*  Neale. 

The  Court  wiu    X  HIS  was  a  rule  calling  on  the  plainti£b  to  shew  cause 
partyTo'retain    ^^7  ^^^  record  in  the  present  action^  and  all  subsequent 
a  rm^  ^E?h   proceedings,  should  not  be  set  aside,  with  costs, 
has  been  im-  The  declaration  was  upon  a  bill  of  exchange  by  the  plain- 

by  him.  tiffs,  as  drawers,  against  the  defendant  as  acceptor,  pay- 

able three  months  after  date.  There  were  counts  for  goods 
sold  and  on  an  account  stated.  The  issue  delivered  was 
upon  the  bill  payable  three  months  after  date.  At  the  trial 
before  fFUde,  C.  J.,  at  the  last  Smnmer  Assizes,  at  Bristol, 
the  bill  produced  appeared  to  be  payable  two  months  after 
date. 

It  was  objected,  for  the  defendant,  that  there  was  a 
variance  between  the  bill  produced  and  that  declared  upon, 
but  it  appeared  that  the  record  had  the  word  ttoo^  which 
had  been  written  on  an  erasure.  The  Lord  Chief  Justice 
ssdd  he  could  only  try  the  issues  as  they  appeared  on  the 
record.  The  plaintiffs  had  a  verdict  for  the  amount  of  the 
bill,  with  interest. 

Hoggins  now  shewed  cause. — The  record  has  been  altered 
after  it  was  ingrossed  by  the  plaintiffs'  country  agent  It 
is  submitted  that  the  plaintiffs  are  entitled  to  retun  their 
verdict  upon  the  account  stated.  [Aldersonj  B. — How  can 
we  permit  you  to  hold  a  verdict  upon  a  record  improperly 
altered?  The  defendant  may  have  a  good  defence  to  the 
count  on  the  account  stated.] 

BaUf  contrcL,  was  not  called  upon. 

Per  Curiam  (a). — The  rule  must  be  absolute. 

Rule  absolute, 
(a)  PoUocky  C.  B.,  Alderson^  B.,  Eol/e,  B. 
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1847. 

Mayhew  and  Another  v.  Blofield.  Nov.  25. 

JLN  this  case  a  rale  had  been  obtained,  calling  upon  the  To  an  action  on 
plaintiffs  to  shew  cause  why  judgment  signed  by  them,  change  for  20/., 
and  all  subsequent  proceedings  thereon,  should  not  be  set  ^''i^do^r^^tiJ 

aside.  ^^  plaintiffs, 

and  accepted 

The  action  was  by  the  plaintifis  as  indorsees  of  one  J.  by  tfae  defend- 
Laffeattj  of  a  bill  of  exchange  for  £20,  against  the  defend-  ^t  pi^edT  " 
ant,  the  acceptor.  '*»**»  ^°". 

^  ^  and  at  the  time 

The  defendant,  being  under  terms  to  plead  issuablj,  oftheindone- 
pleaded,  secondly,  '*  And  for  a  further  plea  in  this  behalf  ^„  indebted  in 
tfae  defendant  says,  that,  before  and  at  the  time  of  the  ^^j^;^^^^ 
allied  indorsement  of  the  said  bill  of  exchange  by  the  said  and  that  J.  L. 

^  .  ,  ,      ^      ^  held  the  bill  on 

J.  Laffeatty,  as  in  the  declaration  mentioned,  the  said  J.  the  terms  that 
Laffeatty  was  and  stiU  is  indebted  to  the  defendant  inthe  AonTbTset* 
sum  of  li  13*.  \d.  for  a  true  and  just  debt,  to  wit,  for  offagamst  the 

^  amount  of  tne 

money  before  then  had  and  received  to  the  use  of  the  bill ;  and  that 
defendant,  and  for  money  found  to  be  due  and  owing  firom  of  the  defend- 
the  said  J.  Laffeatty  to  the  defendant  on  an  account  stated  !S|[|^on^^£^e 
by  and  between  the  defendant  and  the  said  J.  Laffeatty ;  pontiffs,  in- 

.  ,  dorsed  the  bill 

and  the  defendant  further  saith,  that  the  said  J.  Laffeatty,  to  them,  who 
before  and  until  the  time  of  the  said  indorsement  to  the  mereij^ofJ^L.: 
plaintiffs  above  mentioned,  held  and  retained  the  said  bill  1^^^^ 
upon  the  terms  then  agreed  upon  by  and  between  the  said  not  issnabie. 
J.  Laffeatty  and  the  defendant,  that  the  debt  so  due  from 
the  said  J.  Laffeatty  to  the  defendant  should  be  set  off 
against,  and  deducted  from,  the  said  sum  so  due  from  the 
defendant  to  the  said  J.  Laffeatty  upon  the  said  bill ;  and 
the  defendant  further  saith,  that  the  said  J.  Laffeatty,  at  the 
time  of  the  alleged  indorsement,  in  order  to  deprive  the  de- 
fendant of  his  right  of  set-off  in  respect  of  his  said  sum  of 
IZ.  13*.  Itf.,  did,  in  fraud  of  the  defendant,  and  in  collusion 
with  the  plaintiffs,  and  contrary  to  the  said  terms  so  agreed 
upon  ajB  aforesaid,  indorse  the  said  bill  of  exchange  in  the 
declaration  mentioned ;   and  the  defendant  says,  that  the 
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1847*  plaintiffs  sue  in  this  action,  and  prosecute  and  still  maintain 
Mathsw  ^^  same,  only  as  agents  of  and  for  the  said  J.  Laffeatly, 
_    «•  aocordinff  to  the  sfdd  fraud  and  collusion." — Verification. 

Blofibld. 

The  plaintiffs  dgned  judgment,  on  the  ground  that  this 
plea  was  not  issuable. 

Petersdorff  TLOMT  shewed  cause. — The  plaintiffs  were  right 
in  signing  judgment,  for  the  plea  is  not  issuable.  It  is  not 
confined  to  the  sum  of  \L  13«.  Id.  It  is,  however,  at  all 
events,  an  answer  to  that  sum  only.  Where  a  plea  pro- 
fesses to  answer  the  whole  cause  of  action,  and  only  answers 
part,  it  is  bad :  JParratt  v.  Goddard(a) ;  and  the  plaintiff  is 
not  bound  to  demur,  when  the  defendant  is  under  terms  of 
pleading  issuably.  Further,  this  plea  contains  two  or  three 
defences — ^fraud  and  covin,  and  that  the  plainti£b  hold  as 
agents  of  J.  La£featty.  The  replication  de  injuri&  could  not 
be  salely  replied,  as  it  might  be  contended  that  it  is  a  plea 
of  set-off.  It  is  the  rule  that  a  plea  is  not  an  issuable  plea, 
unless  the  plaintiff  can  safely  take  issue  upon  it  in  order  to 
go  to  trial. — He  referred  to  JTiamsan  v.  Redman  (Jiy 

Hawkins^  in  support  of  the  rule. — The  plea  professes  to 
be  an  answer  to  the  whole  declaration,  as  it  commences  *^  and 
for  a  further  plea  in  this  behalf;"  and  it  is  an  answer  to  the 
whole  declaration.  It  is  in  effect  a  setoff;  and  the  allega^ 
tion,  that  the  bill  was  indorsed  to  the  plaintiffs  in  firaud  of 
the  defendant,  and  in  collusion  with  the  plaintifli,  is  to  give 
the  defendant  his  right  of  set-off,  which  he  would  not  be 
entitled  to  against  an  innocent  indorsee  of  the  bill :  Bvr^ 
rough  V.  M088  (c).  Parke,  J.,  there  says :  ''  If  there  is  an 
agreement,  either  express  or  implied,  affecting  the  note, 
that  is  an  equity  attaching  upon  it^  and  is  available  against 
any  person  who  takes  it  when  over  due."  [Aldersatif  B. — 
This  plea  may,  perhaps,  be  good  as  to  1/.  ISs.  Id/]    In 

(a)  9  If.  &  W.  468.      (6)  11  If.  &  W.  487.      (c)  10  B.  Sc  C.  668. 


Blovuld. 
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fFatkms  V.  Befisusan  (a)  there  was  a  plea  similar  to  the  pre-  1847. 
sent :  Lord  Abinger  expressed  it  as  his  opinion  that  the  plea  matbbw 
was  good»  and  said,  in  the  course  of  the  argument,  *'  I  can* 
not  say  that  this  is  a  bad  plea,  and  therefore  not  issuable. 
It  says,  in  efiect,  that  the  plaintiff  is  not  the  real  owner  of 
the  bill,  and  has  no  right  to  sue  upon  it»  and  that  he  is  only 
doing  so  to  deprive  the  defendant  of  his  right  of  set-off.'' 
[PoUocky  C.  B. — There  the  set-off  was  equal  to  the  amount 
of  the  whole  bilL  Alderson,  B. — It  may  be  good  as  to 
IL  ISs,  Id.,  but  it  is  not  an  issuable  plea  so  as  to  enable  the 
plaintiflfw  to  go  to  trial  on  the  merits.]  The  defendant  has 
an  affidavit  of  merits. 

Per  Cubiam  (5). — The  rule  will  be  absolute,  if  the  de- 
fendant will  consent  to  bring  the  balance  into  court  within 

a  week,  and  to  change  the  venue. 

Bule  accordingly. 

(a)  9  M.  &  W.  422. 
(b)  Pdloet,  C.  B.,  Alderson,  B.,  and  Rolfe,  B. 


I 


Fryer  v.  Andrews.  jVbf.  11. 

N  this  case  the  defendant  had  obtained  a  rule,  in  general  To  a  deckn- 

terms,  to  plead  coverture  and  the  Statute  of  Limitations  to  ^^^ed  three 

a  declaration  containing  two  counts  Upon  two  promissory  S^PjJl*^*,^" 

notes,  and  a  count  upon  an  account  stated.     A  summons  appeared  by 

was  obtained  to  set  aside  these  pleas,  on  the  ground  that  a  mle  in  gene- 

the  defendant,  who  was  a  married  woman,  had  appeared  by  Sj^J^^rtme 

attorney.     An  order  was  accordingly  made  to  set  aside  the  ""^  ***?  Sutate 

of  liiinitatioiiSy 
pleaded  theie 
defenecB  to  the  whole  declaration.  Hie  pleaa  were  iet  aalde  by  a  jadge  at  chambers,  on  the 
froand  that  the  defendant,  who  appeared  by  attorney,  had  pleaded  ooTcrtore.  The  defendant, 
without  a  freah  rule  to  ploul,  and  without  entering  a  fresh  appearance,  pleaded  ooTertnre  to  the 
two  first  oonnts,  and  the  Statute  of  LimitationB  to  the  whole  declaration.  The  plaintiiT  having 
signed  judgment  as  fbr  want  of  a  plea — Held,  that  the  judgment  was  irregular,  inasmuch  as  the 
pkas  were  sanetianed  by  the  original  rule. 
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1847.  pleas,  and  the  defendant  had  two  days'  further  time  to  plead 
de  novo.  The  defendant  thereupon,  without  entering  a 
fresh  appearance,  or  obtaining  a  new  rule  to  plead,  pleaded 
the  Statute  of  Limitations  to  the  whole  declaration,  and  co- 
verture to  the  two  first  counts.  The  plaintiff  thereupon 
signed  judgment  as  for  want  of  a  plea,  and  this  judgment 
was  set  aside  by  an  order  of  Flatt,  B.,  the  phdntiff  to  paj 
the  costs. 

Unthank  now  moved  for  a  rule,  calling  on  the  defendant 
to  shew  cause  whj  this  order  of  Flatt,  B.,  should  not  be 
rescinded,  or  why  the  rule  to  plead  several  matters  should 
not  be  set  aside. — The  judgment  signed  by  the  plaintiff  was 
regular,  as  the  defendant  had  not  liberty  to  plead  the  second 
plea  to  the  two  first  counts ;  she  should  have  pleaded  it  to 
the  whole  declaration.  The  pleas  do  not  now  agree  with 
the  rule  to  plead  several  matters.  [Parke,  B. — The  second 
plea  is  sanctioned  by  the  rule  to  plead  several  matters, 
which  is  in  general  terms.]  In  the  next  place,  the  learned 
judge  set  aside  the  rule  to  plead  several  matters  when  he 
set  aside  the  pleas;  the  defendant  therefore  should  have 
obtained  a  fi:'esh  rule.  [Parke,  B. — The  only  question  is, 
whether  the  first  order  sanctioned  the  defendant  to  plead 
the  last  set  of  pleas.  I  think  the  defendant  had  liberty 
to  plead  those  pleas  in  the  manner  in  which  they  are 
pleaded.] 

Pollock,  C.  B. — I  do  not  see  why  a  person  who  makes 
a  bad  use  of  the  rule  to  plead  several  matters  in  the  first 
instance  should  not  afterwards  make  a  good  use  of  it,  as 
the  defendant  has  done  in  the  present  case.  There  will  be 
no  rule. 

Parke,  B. — ^I  think  that  the  first  rule  warranted  the 
second  set  of  pleas.  The  first  set  of  pleas  were  set  aside 
on  a  collateral  ground, — ^that  it  was  not  proper  to  appear 
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hj  attorney  and  to  plead  coverture.    I  think,  therefore,         1847. 
that  the  judgment  signed  was  irregular,  and  that  the  order 
for  setting  it  aside  was  right. 

Au>sB80N,  R,  and  Bolfb,  B.,  concurred. 

Kule  refused. 


Innes  and  Another  v.  Munro.  Nov.  9. 

Assumpsit  on  a  bill  of  exchange  for  £3000,  drawn  H.hanngad. 

by  one  Langford  Lovell  Hodge,  on  the  10th  of  November,  mmB  of  money 

1846,  upon  and  accepted  by  the  defendant,  payable  six  ^t*on tecoant 

months  after  date  to  the  order  of  Hodge,  and  indorsed  by  of  certain  «•- 

°  ''     tates  in  the 

him  to  the  plaintiffs.  West  Indies  of 

The  defendant  pleaded,  secondly,  that  the  defendant  so  were  joint 

accepted  the  said  bill  in  the  declaration  mentioned  on  cer-  ^^'from  the 

tain  terms  and  conditions,  which,  before  the  time  of  the  defendant  two 

accepting  of  the  said  bill  in  the  declaration  mentioned,  to  notes  to  the 

wit,  on  the  13th  day  of  November,  1843,  were  agreed  upon  J^oS^npon 

in  writing  by  and  between  the  said  L.  L.  Hodge  and  the  •^X^^S* 

defendant,  namely,  the  terms  following,  that  is  to  say,  that  ed  the  follow- 

if  crops  to  the  value  of  the  amount  of  the  said  bill  (being  <<shoald  the 

crops  the  produce  of  a  certain  estate  situate  in  parts  beyond  ^^^^^J^ 

the  seas,  called  the  West  Indies)  should  not,  before  the  come  forward 

in  time  to  pro« 

said  bill  should  become  due  according  to  the  tenor  and  vide  for  these 

effect  thereof,  have  come  to  England,  the  said  bill  should  expect  to  have 

not,  nor  should  any  part  of  the  amount  thereof,  be  paid  by  fo^'J^n'^*^^ 

the  defendant  when  the  same  should  become  due,  according  as  may  be  found 

to  the  tenor  and  effect  thereof,  but  the  same  should  then  be  the  condition 

renewed  by  the  said  L.  L.  Hodge  drawing  on  the  defend-  ^^^  ^j^^' 

ant,  and  by  the  defendant's  accepting  another  bill  of  ex-  «^P»  proved 

unprodnctiTey 
and  the  notes 
were  renewed  three  times :  the  present  action  was  brought  on  the  tlurd  renewed  bill,  whidi  had 
been  indorsed  to  the  plaintiifs  with  a  knowledge  of  the  agreement : — Held,  that  the  agreement 
stipulated  for  one  renewal  only,  and  that  the  plaintiffs  were  entitled  to  rtoowtr. 
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change  for  anKnints  together  amoontiiig  to  £3000;  nich 
other  bill  or  such  other  bills  to  be  payable  to  the  order  of 
the  said  L.  L.  Hodge^  at  such  a  time  as  should,  according 
to  the  condition  of  the  said  estates,  be  reasonably  necessary 
to  allow  crops  to  the  afinresud  value,  and  the  produce  of  the 
said  estates,  coming  to  England  by  such  last-mentioned 
time,  and  by  the  said  L.  L.  Hodge  and  the  defendant  so  as 
aforesaid  drawing  and  accepting  the  said  other  bill  or  other 
bills  for  or  on  account  of  the  said  sum  of  £3000  in  the  de- 
claration mentioned,  and  for  and  on  account  of  and  in  re- 
newal of  the  said  bill  in  the  declaration  mentioned,  to  which 
last-mentioned  time  the  payment  of  the  amount  of  the  bill 
in  the  said  declaration  mentioned  should  be  postponed. 
And  the  defendant  further  says,  that  crops  to  the  value 
aforesaid,  being  the  produce  of  the  said  estatec^  did  not 
before  the  said  bill  in  the  declaration  mentioned  became 
due,  according  to  the  tenor  and  effect  thereof^  come  to 
England.  And  the  defendant  further  says,  that  at  the  time 
when  the  said  bill  became  due  according  to  the  tenor  and 
effect  thereof,  and  from  thence  to  the  commencement  of  this 
suit,  the  defendant  was,  and  yet  is,  ready  and  willing  to 
renew  the  said  bill  in  the  declliration  mentioned,  by  accept- 
ing another  bill  of  exchange  for  £3000,  or  other  bills  of 
exchange  for  amounts  together  amounting  to  £3000,  drawn 
by  the  said  L.  L.  Hodge  upon  the  defendant,  and  payable 
to  the  order  of  the  said  L.  L.  Hodge,  at  such  time  as  then, 
according  to  the  conditions  of  the  said  estates,  was  reason- 
ably necessary  to  allow  of  crops  to  the  aforesaid  value,  and 
the  produce  of  the  said  estates,  coming  to  England  by  such 
last-mentioned  time,  and  by  acceptii^  such  other  bill  or 
other  bills,  for  and  on  account  of  the  said  sum  of  £3000  La 
the  declaration  mentioned,  and  for  and  on  account  of  and 
in  renewal  of  the  said  bill  in  the  first  count  mentioned ; 
but  the  said  L.  L.  Hodge  did  not  draw  on  the  defendant 
any  such  other  bill  or  other  bills  as  aforesaid,  but  wholly 
omitted  so  to  do.     And  the  defendant  further  says,  that  the 
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said  time  which  was  so  reasonably  necessary  for  the  purpose 
aforesaid  was  and  is  a  certain  time  which  had  not  arrived 
at  the  commencement  of  this  soit,  to  wit,  the  1st  October, 
1847.  And  the  defendant  further  says,  that  the  said  bill 
in  the  declaration  mentioned  was,  ajs  therein  mentioned,  in- 
dorsed to  the  plaintiffs  before  the  same  became  due ;  and 
that  the  plaintiffs,  before  and  at  the  time  the  said  bill  was 
first  indorsed  to  them  and  they  first  received  the  same,  had 
full  notice  that  the  said  bill  had  been  accepted  on  the  said 
terms  and  conditions  so  agreed  on  as  aforesaid. — Verification. 

Seplication,  de  injuria,  and  issue  thereon. 

At  the  trial  before  Parke,  B.,  at  the  last  summer  assizes 
for  Kent,  it  appeared  that  the  defendant  and  L.  L.  Hodge, 
the  drawer  of  the  bUl  in  question,  were,  and  had  been  pre- 
viously to  the  year  1843,  jointiy  interested  in  certain  estates 
at  Berbice,  in  the  West  Indies.  Hodge  had  made  large 
advances  to  the  estate,  which  was  much  encumbered;  he 
therefore  urged  the  defendant  to  give  promissory  notes,  in 
order  to  raise  money  for  the  estates ;  and  in  consequence 
of  its  appearing,  on  examination  of  the  accounts,  that  the 
balance  against  the  estate  was  upwards  of  £16,000,  and  it 
having  been  agreed  that  Mr.  Hodge's  mortgage-debt  should 
be  fixed  at  £8000,  and  as  it  was  expected  that  the  crops 
of  that  year  would  reduce  the  excess  of  that  sum  to  £6000, 
it  was  for  the  moiety  of  the  latter  sum  that  the  defendant 
was  requested  to  give  his  promissory  notes;  and  to  pre- 
vent any  misunderstanding  as  to  the  terms  upon  which  they 
were  to  be  provided  for,  it  was  settied  that  the  terms  should 
be  stated  in  a  letter  from  the  defendant  to  Hodge,  and  his 
assent  given  to  it.  The  following  letter  was  thereupon 
written.  The  answer  of  Hodge  indorsed  upon  the  back 
of  the  letter  completed  the  agreement : — 

**L.  L.  Hodge,  Esq.  London,  Nov.  13,  1843. 

*'  Dear  Sir, — According  to  our  calculations  this  morning, 
there  will  be  £14,000  owing  to  you  by  the  Berbice  estates. 
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184/.  after  deducting  the  proceeds  of  the  crops  this  year.  As  the 
said  £14^000  are  £6000  more  than  the  standing  balance  of 
£8000, 1  beg  to  inclose  my  notes  for  £2000  and  £1000, 
together  £3000,  as  the  one-half  of  the  excess.  Should  the 
crops  not  come  forward  in  time  to  provide  for  these 
notes,  I  shall  expect  to  have  them  renewed  for  such  period 
as  may  be  found  necessary  from  the  condition  of  the 
properties. 

*^  I  am,  dear  sir,  &c.  &c., 

"  W1LX.IAH  MUNRO.'* 

This  letter  bore  the  following  indorsement: — 

"  Dr.  Munro, 
"  Dear  Sir, — ^What  is  stated  on  the  other  side  is  fully 
understood  between  us. 

^^  Lanoford  Lovel  Hodob. 
«  London,  Nov.  13,  1843." 

The  bill  of  exchange  upon  which  the  present  action  was 
brought,  was  the  third  renewal  of  the  notes,  which  were 
given  in  accordance  with  the  agreement  of  1843.  The 
estates  having  yielded  no  surplus,  it  was  contended  by  the 
defendant's  counsel,  that  as  the  agreement  was  for  a  re- 
newal of  the  notes  from  time  to  time,  till  there  should  be 
proceeds  from  the  estates  to  provide  for  the  renewed  bills, 
that  the  defendant  was  entitled  to  the  verdict.  His  Lord- 
ship, however,  was  of  opinion  that  the  agreement  included 
one  renewal  only,  and  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  but  reserved  leave  to  the  defendant  to  enter  a 
verdict,  if  the  Court  should  think  otherwise. 

Lush  now  moved  accordingly. — The  defendant  was  en- 
titled to  the  verdict,  as  the  plea  was  proved.  The  question 
turns  upon  the  construction  of  the  agreement  of  1843. 
The  notes  which  were  then  given  by  the  defendant  were 
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to  be  paid  out  of  a  particular  fund,  these  notes  were  to  be 
renewed  till  funds  should  be  forthcoming  to  meet  them.         i^nes 
[PoUocky  C.  B. — The  meaning  of  the  agreement  is,  that  if  v. 

the  crops  failed,  the  notes  should  be  renewed  onceJ]  The 
parties  to  the  agreement  did  not  so  understand  it,  as  the 
bill  on  which  the  present  action  is  brought  is  a  third  re- 
newal [PoUocki  C.  B. — The  letter  speaks  of ''  such  period," 
not  *'  periods.''  We  cannot  alter  the  contract  because  there 
has  been  more  than  one  renewal  of  the  notes.] 

Pollock,  C.  B. — There  will  be  no  rule  in  the  present 
case.  The  meaning  of  the  agreement  is,  that  there  should 
be  one  renewal. 


Aldebson,  B. — ^I  am  of  the  same  opinion.  I  cannot  say 
that  it  was  to  extend  to  more  than  one  renewal.  In 
order  to  support  the  position  for  which  the  defendant  con- 
tends, the  stipulation  should  have  been  that  the  notes  were 
to  be  renewed  from  time  to  time. 


Parkb,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused' 


Gordon  v.  Strange.  Nov.  22. 

Assumpsit. — The  declaration  contained  counts  for  Where  the  de- 
the  schooling  and  boarding  of  the  defendant's  son.     Plea,  i^J^^to'a 
amonirst  others,  payment.  Y^^^  demand- 

.       ,  ,  ,  ,  "^  payment, 

At  the  trial,  before  the  under-sheriff  of  Middlesex,  in  sent  a  poet- 
July  last,  it  appeared  that  the  defendant's  son  had  been  at  whidi  the  ' 
the  plaintiff's  school,  near  Slough.     On  the  removal  of  the  S^j^"^ 

a  wrong 
Chriitian  name,  and  the  plaintifr  kept  it,  bnt  did  not  cash  it,  although  he  was  informed  at  the 
poat-offioe  he  might  receive  the  money  at  any  time  by  signing  it  in  the  name  of  the  payee  :^* 
Heldy  that  this  was  no  eridenoe  of  payment. 

VOL.  L  II  EXCH. 
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1847.        boy  there  arose  some  dispate  as  to  the  amount  doe,  and 
^Q^^[^      several  letters  passed  between  the  plaintiff  and  defendant. 
V'  In  answer  to  one  of  these,  requesting  payment^  the  de- 

fendant sent  a  post-office  order,  which  by  mistake  wajs  made 
payable  to  Frederic  Gordon,  the  plaintiff's  Christian  name 
being  Francis,  The  plaintiff  did  not  get  it  cashed,  altiioi^h 
he  was  told  by  the  person  who  kept  tiie  post-office  that  he 
might  receive  the  money  by  signing  it  in  the  name  of  the 
payee,  as  there  was  no  one  of  the  same  name  in  the  neigh- 
bourhood. The  plaintiff  had  kept  the  order.  The  under- 
sheriff  told  the  jury,  that  the  plaintiff  was  not  bound  to  put 
any  name  to  it  but  his  own ;  but  that  if  he  kept  it,  knowing 
that  he  might  receive  the  money  for  it  at  any  time,  that 
would  be  evidence  of  payment. 

Snow  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection — 

Pearson  now  shewed  cause. — If  the  plaintiff's  true  name 
had  been  on  the  order,  and  he  had  kept  it,  that  would  have 
been  equivalent  to  payment  Here  he  might  have  received 
the  money  at  any  time  by  signing  it;  and  he  ran  no  riak 
by  doing  so,  as  he  was  the  person  truly  entitied  to  it.  By 
keeping  it  he  has  waived  the  mistake  in  the  Christian  name. 
[Parke^  B. — He  might  well  pause  before  he  signed  it  in  any 
name  but  his  own.] 

Pollock,  C.  B. — The  rule  must  be  absolute.  We  think 
that  the  under-sheriff  was  wrong  in  directing  the  jury  that 
the  fact  of  the  plaintiff's  having  kept  the  order  was  equi- 
valent to  a  waiver  of  the  mistake  in  his  name.  These  facts 
are  no  evidence  of  payment. 

Parke,  B. — The  defendant  had  no  right  to  give  the 
plaintiff  the  trouble  of  sending  back  a  piece  of  paper  which 
he  had  no  right  to  send  him.     Suppose  goods  had  been  left 
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at  the  plaintiff's  houfie^  oould  that  be  taken  as  payment,        1847. 
because  the  plaintiff  did  not  take  the  trouble  to  send  them       Gordon 
back?  ^    »• 

Stranob. 

Aldbbbon,  B.5  and  Bolfe,  B.,  concurred. 

Bule  absolute. 


In  re  Aykboyd,  in  a  Plaint  of  Grimbly  v.  Aykroyd  (a).       ^«rf /  29. 

JVlARTIN,  in  the  present  term  (Nov.  13)  obtained,  on  The  63rd  bcc- 
behalf  of  Aykroyd,  a  rule  calling  on  the  judge  of  the  county  SmaU  l^btt 
court  of  Worcestershire,  and  Thomas  Grimbly,  to  shew  ^?*'  ^  *  }^ 
cause  why  a  writ  of  prohibition  should  not  issue,  directed  enacts,  "that  it 
to  the  judge  of  the  said  county  court,  to  prohibit  the  said  lawful  for  any 
court  from  further  proceeding  in  certain  phunts.  ^'^fj^ 

It  appeared  from  the  affidavit  of  Aykroyd,  that  he  was  canie  of  action 

,  for  the  parpose 

a  contractor  with  "The  Oxford,  Worcester,  and  Wolver-  of  bringing  two 
hampton  Kailway  Company,"  for  the  construction  of  a  por-  ^ny  of  the  aaid" 
tion  of  that  railway,  and  in  that  capacity  had  employed  one  ff^J^Q^^^ 
Bugbird  and  others,  as  sub-contractors,  to  make  bricks  for  term  <<  caase  of 

action  '  meant 
**  cause  of  one 
action,**  and 
was  not  limited  to  an  action  on  one  separate  contract. 
In  the  case  of  tradesmen's  bills,  in  which  one  item  is  connected  with  another  in  this  sense, 
that  the  dealing  is  not  intended  to  terminate  with  one  contract,  but  to  be  continuous,  so  that 
one  item,  if  not  paid,  shall  be  nnited  with  another,  and  form  one  entire  demand,  such  demand, 
if  it  exceeds  jf20,  ceases  to  be  within  the  jurisdiction  of  the  county  court. 

Therefore,  where  the  sub-contractor  of  a  railway  company  gaye  his  workmen  tickets  or  orders 
for  goods,  which  were  supplied  by  the  plaintiff,  and  the  latter  brought  228  actions  in  the  county 
eoort  agahist  the  defendant  in  respect  thereof  for  sums  amounting  in  the  aggregate  to  303/.  19«., 
the  Court  granted  a  prohibition,  though  one  claim  only  amounted  to  £5  and  many  to  less 
th«n20». 

Qfusre,  whether  the  63rd  section  of  the  Small  Debts  Act  applies  to  all  debts  which  could  be 
oompriaed  in  one  description  in  one  count. 

QtuBrCf  whether  a  prohibition  ought  to  be  granted  where  a  cause  of  action  has  been  impro- 
perly dirided  into  several  suits,  but  the  aggregate  amount  claimed  does  not  exceed  j^O. 

(a)  Decided  in  Easter  Term,  1848,  but  published  early  on  account 
of  its  importance. 

ii2 
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1847.  him,  and  to  do  other  work  upon  the  rulway.  The  sub- 
jn  ^  contractors  were  accustomed  to  pay  their  men  from  time 
Atkrotd.  to  time  partly  in  cash  and  partly  by  tickets  for  goods,  to  be 
obtained  at  the  shop  of  Grimbly,  who  carried  on  the  busi- 
ness of  a  grocer  in  the  town  of  Chipping  Campden.  The 
following  is  the  form  of  one  of  the  tickets,  the  others  being 
similar  in  substance : — 

«  Micheton  HiU,  July  10,  1847. 
*'  Mr.  Grimbly, — Let  the  bearer,  Thomas  Yeates,  have 
goods  to  the  amount  of  20s, 

(Signed)  "  Thomas  BuGBDaD." 

Three  thousand  of  these  tickets  had  been  presented  to 
Grimbly,  and  he  had  supplied  the  men  with  goods  to  the 
amount  specified  in  the  tickets.  On  the  17th  September, 
Aykroyd  was  served  with  228  summonses  to  appear  at  the 
Worcestershire  county  court,  to  answer  Grimbly  as  to 
each  of  the  summonses  '*  in  an  action  on  contract  for  goods 
sold."  The  several  sums  sought  to  be  recovered  by  these 
228  summonses  amounted  in  the  whole  to  303/.  19^.,  but 
only  one  of  the  summonses  was  issued  for  the  recovery  of  a 
sum  amounting  to  £5,  and  many  were  for  the  recovery  of 
sums  imder  20^.  The  affidavit  also  stated  that  Aykroyd 
never  sent  any  of  his  workmen  or  labourers,  nor  the  work- 
men or  labourers  of  any  of  the  sub-contractors,  to  Grimbly 
for  goods,  nor  ever  gave  Grimbly  any  promise,  in  writing 
or  otherwise,  to  pay  for  goods  supplied  by  him  to  any  per- 
son or  persons  whomsoever. 

The  affidavit  of  Grimbly^  in  oppodtion  to  the  rule,  stated 
that,  from  the  8th  of  June  to  the  19th  of  July,  he  received 
at  different  and  distinct  times  a  great  many  separate  and 
distinct  written  orders  for  the  delivery  of  separate  and  dis- 
tinct parcels  of  goods  to  different  men  on  the  said  railway 
works,  and  such  parcels  of  goods  were,  according  to  such 
separate  and  distinct  written  orders,  delivered  by  him  to 
the  said  several  men ;  that  each  of  the  orders  so  received 
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and  executed  did  not  at  any  time  amount  to  40^.,  and  that 

he  had  upwards  of  3000  tickets  for  the  deliyery  of  goods         j^  ^ 

to  men  employed  on  the  said  railway.  Atkroto. 

ffkUehurst  and  JP^ott  shewed  cause.— (January  29»  1848). 
— ^The  question  depends  upon  the  construction  of  the  9  &  1 0 
Vict.  c.  95,  intituled  "  An  Act  for  the  more  easy  recovery 
of  Small  Debts  and  Demands  in  England.*'  The  58th  section 
enacts,  "  that  all  pleas  of  personal  actions,  where  the  debt  or 
damage  diumed  is  not  more  than  £20,  whether  on  balance 
of  account  or  otheryrise,  may  be  holden  in  the  county  court 
without  writ,  and  all  such  actions  brought  in  the  said 
court  shall  be  heard  and  determined  in  a  summary  way  in 
a  court  constituted  under  this  act,  and  according  to  the 
provisions  of  this  act:  provided  always,  that  the  court  shall 
not  have  cognisance  of  any  action  of  ejectment,  or  in  which 
the  title  to  any  corporeal  or  incorporeal  hereditament,  or 
to  any  toll,  fair,  market,  or  franchise,  shall  be  in  question, 
or  in  which  the  validity  of  any  devise,  bequest,  or  limitation 
under  any  will  or  settlement  may  be  disputed,  or  for  any 
malidons  prosecution,  or  for  any  Ubel  or  slander,  or  for 
criminal  conversation,  or  for  seduction,  or  breach  of  promise 
of  marriage.''  The  59th  section  requires  suits  to  be  com- 
menced by  plaint.  The  63rd  section  enacts,  *'  that  it  shall 
not  be  lawAil  for  any  plaintiff  to  divide  any  cause  of  action 
for  the  purpose  of  bringing  two  or  more  suits  in  any  of  the 
said  courts ;  but  any  plaintiff  Aaviny  cause  of  action  for  more 
than  £20,  for  which  a  plaint  might  be  entered  under  this  act 
if  not  for  more  than  £20,  may  abandon  the  excess,  and 
thereupon  the  plaintiff  shall,  on  proving  his  case,  recover  to 
an  amount  not  exceeding  £20 ;  and  the  judgment  of  the 
Court  upou  such  plaint  shall  be  in  full  discharge  of  all  de» 
mands  in  respect  of  such  cause  of  action,  and  entry  of  judg- 
ment shall  be  made*  accordingly."  Upon  the  true  construc- 
tion of  those  sections,  a  party  who  has  made  several  separate 
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1847.  contracts  for  sums  under  £20,  maj  sue  by  several  plaints 
^  Ijjyg  ^  in  the  county  court,  although  the  aggr^ate  amount  of 
Atkkoto.  the  sums  due  exceeds  £20.  The  words  in  the  6drd  section 
*^  in  full  discharge  of  all  demands  in  respect  of  such  cause 
of  action,"  mean  in  discharge  of  the  cause  of  action  on  that 
particular  plaint,  not  of  every  cause  of  action.  [^Alderson,  B. 
— If  these  228  suits  had  been  for  debts  of  one  shilling  each, 
might  not  one  plaint  have  been  entered  for  the  whole  ?]  The 
plaintiff  would  not  be  bound  to  include  the  whole  in  one 
plaint%  If  a  person  purchases  goods  of  a  tradesman,  for 
which  he  gives  a  promissory  note  for  £10,  and  on  a  subse- 
quent day  makes  another  purchase,  for  which  he  gives  a 
note  for  £5,  the  tradesman  might  enter  separate  plaints  in 
the  county  court  upon  each  note.  [^Pollock,  C.  B. — The 
statute  must  be  construed  with  reference  to  the  law  as  it 
stood  before  it  passed,  and  in  an  anonymous  case  in  Y entris, 
65,  it  is  expressly  laid  down,  '*  that  if  there  be  several  con- 
tracts between  A.  and  B.  at  several  times  for  several  sums, 
each  sum  under  40s.,  and  they  do  all  amount  to  a  sum 
sufficient  to  entitle  the  superior  court,  they  shall  be  there 
put  in  suit,  and  not  in  a  court  which  is  not  of  record."]  If 
a  plaintiff  has  a  cause  of  action  on  a  simple  contract  debt 
for  £20,  and  also  on  a  bond  for  the  same  amount ;  or  if  he 
is  entitled  upon  a  breach  of  covenant  to  recover  damage  to 
the  amount  of  £5,  and  he  has  also  a  cause  of  action  for  a 
trespass  in  which  he  lays  his  damage  at  £5,  must  he  not 
bring  separate  suits  in  the  county  court  ?  [Pollock,  C.  B.— 
In  such  case  there  may  be  a  technical  difficulty,  arising  from 
the  different  forms  of  action,  but  that  does  not  exist  here.] 
The  anonymous  case  in  Yentris,  65,  is  clearly  incorrect,  as  it 
purports  to  be  the  report  of  a  case  decided  in  the  22  Car.  2, 
upon  a  resolution  in  the  case  of  the  Savoy  Court  and 
Staimdforde,  24  Car.  2 ;  and  the  report  goes  on  to  say,  it  was 
also  resolved  *^  that  if  a  man  at  divers  times  steals  things,  all 
which  amount  to  above  12^.,  'tis  felony  capital.''    In  the 
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case  of  Girtififf  y.  Alders  (a),  it  does  not  distinctly  appear  1847. 
what  the  precise  contract  was :  it  may  have  been  a  single  inn  " 
contract  for  the  delivery  of  several  parcels  of  malt  at  diffe-  Atk»otd. 
rent  periods.  That  would  be  consistent  with  what  is  laid 
down  in  litzherbert's  Nat.  Brev.  {b)y  where  it  is  siud,  "  And 
if  a  man  sue  another  in  the  county  court  for  debts  or 
chattels  which  do  amount  to  the  sum  of  40#.,  then  the 
party  shall  have  a  prohibition  against  him  who  is  sheriff, 
that  he  shall  not  hold  plea  thereof,  and  that  he  tell  the 
party  that  he  sue  in  the  Common  Pleas,  and  the  writ  is 
such.''  The  form  of  the  writ  there  given  is  important — 
"  The  King  to  the  sheriff,  &c. :  Whereas  pleas  of  chattels 
and  debts  which  amount  to  the  sum  of  409.,  or  exceed  it, 
according  to  the  law  and  custom  of  our  realm,  ought  not  to 
be  pleaded  without  our  writ,  and  as  we  hear  A.  hath  im- 
pleaded B.  touching  a  debt  of  lOds.  in  your  county  with- 
out our  writ,  we  conmumd  you,  if  it  be  so,  that  then  you 
absolutely  supersede  that  plea  from  being  further  holden  in 
the  county  aforesaid  without  our  writ,  and  on  our  behalf  that 
you  tell  the  aforesaid  A.  that  he  may,  upon  request,  obtiun 
our  writ  of  the  debt  aforesaid  against  the  aforesaid  B.,  if 
it  shall  seem  to  him  expedient.  Witness,  ^c''  It  appears, 
therefore,  that  a  writ  of  prohibition  must  state  the  amount 
of  the  debt.  In  the  case  of  Bex.  v.  The  Sheriff  of  Hereford" 
sktre,  in  a  cause  of  Dealey  v.  Clark  (c),  it  appeared  that  the 
plaintiff,  who  was  a  carrier,  had  conveyed  goods  for  the 
defendant,  and  the  carriage  amounted  to  liL  4«.  In  about 
a  month  afterwards  he  carried  more  goods  for  the  defendant, 
and  the  carriage  on  that  occasion  also  amounted  to  \L  As, 
For  those  sums  respectively  he  commenced  two  suits  in  the 
county  court,  and  the  Court  of  King's  Bench  refused  a 
prohibition,  holding  that  the  causes  of  action  were  distinct, 
and  that  the  plaintiff  was  entitled  to  sue  separately  for  each 
demand.    Lord  Teaterden  there  said,  '*  I  am  of  opinion  that 

(a)  1  Vent.  73.  [h)  Page  46  a.  (c)  1  B.  &  Adol.  672. 
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1847.  this  case  does  not  come  within  the  role  of  law  which  pro- 
l^^  hibits  the  splitting  of  a  cause  of  action  into  several  portions 
Atkboto.  for  the  puipose  of  commencing  suits  for  each  in  an  inferior 
court ;  to  be  SO5  the  cause  of  action  must  be  one  and  entire. 
But  in  this  case  the  two  items  of  1/.  4s.  each  are  perfectly 
distinct  debts,  the  one  having  no  connection  with  the  other. 
When  the  defendant  incurred  the  debt  stated  in  the  first 
item,  the  plaintiff  might  have  sued  him  for  it  in  the  county 
court,  and  his  having  incurred  another  and  distinct  debt 
with  the  plaintiff  afterwards  should  not,  I  think,  have  the 
effect  of  depriving  the  plaintiff  of  his  remedy  in  the  county 
court  for  the  first  debt.  And  if  he  may  still  have  that 
remedy  for  the  first  debt,  he  has  it,  of  course,  for  the  second 
also."  The  reporter  there  refers  to  19  Hen.  6,  54,  pi.  17, 
as  an  authority,  that  *^  If  there  be  one  entire  contract  above 
forty  shillings,  and  a  man  sues  for  it  in  a  court  baron, 
severing  it  into  divers  small  sums  under  forty  shillings,  a 
prohibition  shall  be  granted,  because  this  is  done  to  defiraud 
the  court  of  the  king."  The  law  is  stated  in  similar  terms 
in  Bacon's  Abridgment,  tit.  "  Prohibition,"  K.  Again,  in 
Fitzherbert,  Nat.  Brev.  (a),  it  is  said,  ^'  And  so  if  the  exe- 
cutor sue  in  the  county,  or  in  a  court  baron,  for  a  debt  of 
five  marks  by  divers  plaints ;  whereas  the  debt  is  upon  a 
contract,  or  upon  an  obligation.  Now  the  defendant  may 
shew  the  same,  and  plead  unto  the  jurisdiction  of  the  court, 
or  he  may  have  a  writ  of  prohibition  directed  unto  them,  that 
they  do  surcease,"  &c.  But  in  none  of  the  above  autho- 
rities is  the  term  ^' cause  of  action"  made  use  of;  and  it  is 
evident  that  the  law  there  stated  has  reference  to  one  single 
and  entire  contract.  If  in  this  case  the  defendant  had  been 
desirous  of  pleading  to  the  jurisdiction  of  the  county  court, 
it  is  difficult  to  see  in  what  way  a  good  plea  could  be  framed* 
He  must  have  pleaded,  that,  though  true  it  was  he  owed  the 
plaintiff  20^.,  yet  he  also  owed  him,  on  other  contracts, 

(a)  Page  46  a. 
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sums  exceeding  £20.  In  Neak  y.  EUU  (a),  which  furoee  1847. 
on  the  Brighton  Court  of  Bequests  Act  (3  Vict.  c.  x,  s.  24),  j^^'^ 
Cohridgtj  J.,  held  that  a  plaintiff  who  had  denumds  for  the  Atkrotd. 
price  of  a  horse,  for  goods  sold  and  delivered,  and  for  rent, 
was  entitled,  after  having  sued  for  and  recovered  £15  in 
respect  of  the  horse  by  plaint  in  the  county  court,  to  main- 
tain his  action  in  the  superior  court  for  the  residue  of  his 
daim.  In  this  case  there  are  numerous  contracts,  each  im- 
plied irom  a  different  state  of  facts,  which  therefore  must, 
for  the  purposes  of  this  alignment,  be  treated  as  express  con- 
tracts, made  at  different  times  and  under  different  circum- 
stances. In  Udall  on  the  County  Courts  Act  (6),  there  is 
cited,  irom  Napiei^s  Digest,  a  case  of  HambUn  v.  HambHn, 
on  the  Irish  Civil  Bill  Act,  36  Greo.  3,  c.  25,  s.  8,  which  enacts 
**  that  no  cause  of  action  still  subsisting,  and  in  the  whole 
amounting  to  a  sum  beyond  such  sum  as  is  made,  according 
to  the  nature  of  the  case,  recoverable  by  force  of  this  act, 
shall  be  split  or  divided,  so  as  to  be  made  the  ground  of 
two  or  more  different  actions  in  order  to  bring  such  cases 
within  the  jurisdiction  created  by  this  act."  In  that  case, 
where  A  lent  B.  a  sum  of  money,  and  some  time  after- 
wards another  sum,  it  was  held  tiiat  A  might  sue  for  them 
separately.  [^Alderson,  B. — The  interpretation  clause,  section 
142,  enacts,  that  "  in  construing  this  act,  every  word  im- 
porting the  singular  number  shall,  where  necessary  to  give 
fiiU  effect  to  the  enactments  herein  contained,  be  under^ 
stood  to  mean  several  persons  or  things  as  well  as  one  per- 
son or  thing.'^  The  term  *'  cause  of  action,'*  in  the  63rd 
section,  cannot  be  read  in  the  plural.  Such  a  construction 
can  only  be  made  in  order  to  give  full  effect  to  the  enact- 
ment ;  but  the  general  object  of  the  statute,  as  appears  from 
the  preamble,  was  not  to  restrict  the  right  to  sue  in  the 
county  courts,  but  to  extend  it  *'  to  all  debts  and  demands, 
and  all  damages  arising  out  of  any  express  or  implied  agree-        * 

(«)  1  Dowl.  &  L.  163.  (b)  P.  97,  3rd  edit. 
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1847.  ment,  not  exceeding  £20."  lAIdersaih  B. — The  63rd  eec- 
j^^  tion  is  a  restraining  clause  against  splitting,  and  we  ought 
Aykaotd.  to  give  full  effect  to  it.  The  interpretation  clause  says, 
that  words  are  to  be  used  in  a  particuhur  sense  when  it  is 
necessary  to  give  effect  to  the  enadmetit,  not  the  statute.] 
If  these  several  debts  are  to  be  considered  as  one  cause  of 
action,  when  would  the  Statute  of  Limitations  begin  to 
run? 

Martin  and  Httgh  Hill,  in  support  of  the  rule. — It  is  ad- 
mitted that  where  there  are  two  contracts  of  a  wholly  dis- 
tinct nature,  as  on  a  bond  or  a  promissory  note,  and  also  for 
goods  sold,  there  may  be  a  difficulty  in  including  both  in  one 
plaint.  But  where  a  tradesman  supplies  a  customer  with 
articles  of  the  same  description  for  a  length  of  time,  his 
claims  in  respect  of  them  are  amalgamated  into  one  debt, 
and  become  one  entire  cause  of  action  within  the  meaning 
of  the  statute,  as  much  as  a  debt  for  rent  arising  out  of  a 
tenancy  from  year  to  year.  Where,  ibr  instance,  a  batcher 
supplies  a  party  with  meat  for  a  whole  year,  it  would  be 
absurd  to  hold  that  a  distinct  cause  of  action  arises  fiom 
each  day's  supply.  The  true  doctrine  of  law  is  stated  in 
GirUng  v.  Aldas  (a),  viz.  that  ''if  the  causes  may  be  joined 
in  one  action,  they  must"  A  debt  sued  on  may  consist  Kjf 
several  items :  Shaddrick  v.  Bennett  (6).  This  view  is  sup- 
ported by  the  58th  section,  which  gives  the  county  court 
jurisdiction  in  ''  all  pleas  of  personal  action,  where  the  debt 
or  damage  claimed  is  not  more  than  £20,  whether  an  balance 
of  account  or  otherwise,"  Those  latter  words  were  probably 
inserted  to  prevent  a  recurrence  of  the  questions  raised  in 
Clark  V.  Askew  (c),  and  Porter  v.  Philpot{d).  The  63rd 
section  must  be  construed  with  reference  to  the  58th,  which 
clearly  points  to  an  account  consisting  of  more  than  one 


(a)  2  Keble,  617.  (c)  8  Easi,  28. 

\h)  4  B.  &  C.  769.  Id)  14  East,  344. 
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item.     If  the  argument  on  the  other  side  be  correct»  the         1847- 
latter  portion  of  the  63rd  section  would  be  superfluous,  for      '^  j^^  ' 
the  case  oiLord  Bagot  v.  WilUam8{a)  shews  that  at  com-     Aykroyd. 
mon  law  a  person  who  sued  in  an  inferior  court  for  part  of 
a  debt  was  considered  to  have  abandoned  the  residue.     In 
that  case  the  defendant  had  received  at  different  times  va- 
rious sums  of  money  arising  firom  the  sale  of  the  plaintiff's 
timber,  and  the  Court  treated  those  sums  as  constituting 
one  entire  cause  of  action.    That  dedsion  can  only  be  sup- 
ported on  the  prindple,  that  where,  under  a  continuous 
tfansaotion  or  dealing,  several  debts  accrue,  they  become 
amalgamated  and  form  a  single  cause  of  action.     [PaTke^ 
B. — The  case  of  Hesketh  v.  Faweett{b)  shews  the  distinc- 
tion between  one  entire  contract,  and  one  cause  of  action 
which  may  arise  from  several  different  employments  or 
contracts.]    Lord  Bagot  v.  WilKams  was  acted  on  in  Dunn 
V.  Murray  (c).     The  case  of  Hamblin  v.  Hamblin  is  un- 
satisfactory, for  the  Irish  judges  seem  to  have  been  governed 
solely  by  the  authority  of  Bex  v.  The  Sheriff  of  Hereford" 
shire  (e),  which  was  decided  on  a  statute  very  difierent  in 
terms  from  the  Irush  Civil  BiU  Act     [Alderson,  B. — ^Is 
there  any  course  of  practice  in  the  county  court  as  to  the 
mode  in  which  an  abandonment  of  part  of  a  claim  is  to 
be  taken  advantage  of?    Manning,  Seijt.,  amicus  curise. — 
The  abandonment  would  appear  on  the  face  of  the  sum- 
mons.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  in  Easter  Term,  1848, 
(April  29),  delivered  by 

Pollock,  C.  B. — ^In  this  case  a  prohibition  to  the  judge 
of  the  county  court  of  Worcestershire  was  moved  for,  a  rule 

(a)  3  B.  &  C.  235.  {d)  9  B.  &  C.  780. 

Ih)  11  M.  &  W.  356.  («)  1  B.  &  Adol.  672. 

(c)  9  B.  &  C.  780. 
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1847.  nisi  granted,  and  cause  shewn  in  the  last  term  before  my 
jq  ^  Brothers  Parker  Aldersan,  Piatt,  and  myself.  It  appeared 
AYKaoYD.  from  the  affidavits,  that  on  the  19th  of  September  last,  228 
sununonses  were  issued  out  of  the  county  court  at  the  suit 
of  the  plaintiff  Ghimbly,  against  the  defendant  Ackroyd,  for 
sums  amounting  in  the  aggregate  to  S03L  19s,,  one  claim 
only  amounting  to  the  sum  of  £5»  and  many  to  less  than 
twenty  shilUnga  These  demands  arose  out  of  an  order  al* 
leged  to  have  been  given  by  the  defendant,  a  nulway  con- 
tractor, to  the  plaintiff,  a  grocer,  to  supply  with  goods  the 
workmen  employed  by  certain  persons  who  were  sub-oon-* 
tractors  with  the  defendant.  Tickets  appear  to  have  been 
given  by  the  sub-contractors,  and  signed  by  them,  each  for 
a  certain  amount,  and  these  tickets  amounted  to  3000;  but 
actions  were  brought,  not  for  each  supply,  but  apparently 
each  for  the  amount  of  all  the  supplies  to  one  workman. 
The  defendant's  affidavit  denies  all  liability  to  these  de- 
mands, on  the  ground  that  he  never  gave  the  order,  or,  if 
he  did,  that  he  was  not  personally  liable,  but  only  as  on  a 
guarantee;  and  the  order  was  not  in  writing.  But  for  the 
purpose  of  our  present  decision  this  is  wholly  immaterial ; 
the  question  being,  whether,  on  the  assumption  that  he  was 
indebted,  the  county  court  had  jurisdiction. 

This  depends  upon  the  construction  of  the  Small  Debts 
Act,  9  &  10  Vict  c  95,  particularly  section  63,  and  not 
upon  the  old  rule  of  the  common  law  as  to  the  jurisdiction 
of  the  county  court.  It  will  be  proper,  however,  to  cond- 
der  what  that  rule  was,  in  order  to  give  a  construction  to 
the  County  Court  Act.  At  conunon  law  the  county  court 
held  no  plea  of  debt  or  damages  to  the  vidue  of  forty  shUUngs 
or  above  (4  Inst.  266),  ^^Placita  de  catallis  debitis,  &c. 
qu»  summam  40«.  attingunt  vel  cam  excedunt,  sine  brevi 
Regis  placitari  non  debent;"  2  Inst  302;  and  if  an  entire 
contract  or  debt  of  40«.  or  upwards  was  severed  into  sums 
below  40^.,  a  prohibition  was  granted ;  Roll.  Abr.  Prohib. 
317  ;  and  without  sajring  that  the  debt  arose  on  an  entire 
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contract.    Fitzherbert,  in  his  Natnra  Brevium  (a),  lays  it         1847. 
down,  that  if  a  man  do  owe  unto  another  manjboe  marks,  and  |^  ^ 

he  sue  several  plaints  for  the  same  in  the  county  court  or  ATKaoro. 
any  other  court  (meaningi  no  doubt,  the  hundred  court  or 
court  baron)  against  the  debtor,  he  shall  have  prohibition 
thereof,  and  rehearse  the  matter,  and  that  it  would  defraud 
the  king's  court  of  its  jurisdiction.  This  doctrine  was  ap- 
plied to  contracts  made  at  different  times  between  the  same 
persons,  for  seTend  sums  each  less  than  40».,  but  together 
amounting  to  more,  in  an  anonymous  case.  Vent.  65,  and  in 
Girling  v.  Alders,  Yent.  73,  reported  in  2  Keble,  617,  by  the 
name  of  Girling  v.  Aldas,  which  was  for  the  price  of  differ- 
ent parcels  of  malt  sold  at  different  times,  **  because  though 
they  be  several  contracts,  yet  forasmuch  as  the  pkdntiff 
might  have  joined  them  all  in  one  action,  he  ought  so  to 
haye  done,  and  sued  in  the  court  above,  and  not  put  the  de^ 
fendani  to  an  unnecessary  vexation;  no  more  than  he  can 
split  an  entire  debt  into  divers,  to  give  the  inferior  court 
jurisdiction  in  fraudem  legis."  The  reason  given  is  a  very 
satisfiictory  one,  for  it  would  be  extremely  vexatious  if  a 
plaintiff  from  whom  goods  had  been  purchased  in  small 
quantities  at  small  prices  at  different  times,  by  distinct  con- 
tracts, either  payable  immediately,  or  on  credit  which  had 
expired,  instead  of  uniting  all  in  one  action,  which  he  could 
do  after  the  debts  were  all  due,  should  divide  them  into  se- 
veral and  sue  for  each  in  a  separate  action  in  the  county 
court.,  which  could  give  no  adequate  relief  by  consolidat- 
ing them,  in  the  exercise  of  their  equitable  jurisdiction  (if 
tiiey  had  any),  as  a  superior  court  would,  for  thoy  could  not 
unite  them  so  as  in  the  aggregate  to  exceed  or  be  equal  to 
40s.  The  extent  to  which  that  vexation  might  be  carried 
may  be  illustrated  by  the  present  case,  in  which  it  is  sworn 
that  there  were  3000  different  tickets,  and  consequentiy 
3000  different  items  or  separate  contracts.    It  is  true,  in- 

(a)  Page  46. 
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1847.  deed,  that  when  each  contmct  was  due  in  cftah,  the  creditor 
j^  j.^  mighty  in  the  absenoe  of  any  express  or  implied  oontract  to 
Atkroyd.  the  contrarjj  immediately  sue  for  it;  but  when  several 
debts  had  become  due,  he  could  unite  them  in  one  count  on 
debt  or  simple  contract,  or  indebitatus  assumpsit,  as  one 
entire  debt,  and  there  seems  no  good  reaeon  why  he  should 
not*  In  the  subsequent  case  of  Bex  v.  The  Sheriff  of  Here- 
fordshire  (<z),  the  judgment  of  Lord  TaUerdeni  that,  to  bring 
a  case  within  the  rule  of  law  which  forUds  quitting,  the  cause 
of  action  must  be  one  and  entire^  is  at  yariance  with  the  law 
laid  down  in  the  above-<^ted  authorities.  l%e  case  iteelf 
may  be  distinguished,  because  there  the  debts  were  tueated 
as  being  entirely  distinct  and  separate  from  each  other,  the 
one  having  no  connection  with  the  other ;  but  in  the  case  of 
a  running  bill  with  a  tradesman,  the  items  are  generally 
connected,  the  first  contract  being  usually  made  with  the 
understanding  that  if  not  paid  for  until  afW  others  h«ve 
been  made,  it  is  to  form  part  of  the  same  debt,  so  that  se- 
veral items  are  to  be  united  into  one  bill.  But  the  result 
of  the  decbion  altogether  is  to  render  it  impossible  to  rely 
on  the  authority  of  the  fdrmer  cases,  which  otherwise  would 
have  disposed  of  the  present  question,  supposing  it  to  be 
decided  by  the  rule  of  the  common  law.  The  present  oase^ 
however,  does  not  depend  upcoa  these  authorities,  but  on  the 
construction  of  the  reeent  act,  9  &  10  Yict^  a  95. 

By  the  68th  section,  the  new  court  has  jurisdiction  in 
all  pleas  of  personal  actions,  where  the  debt  or  damage 
claimed  is  not  more  than  £20,  whether  on  balcmce  ofac- 
count  or  otherwise.  This  clause  was  probably  introduced  in 
consequence  of  the  provisions  in  some  of  the  courts  of  re» 
quests  acts,  that  the  act  should  not  extend  to  any  debt  for 
the  balance  of  an  account  mginaUy  exceeding  a  given 
sum  (ft).  Be  tiiat  as  it  may,  it  cannot  be  doubted  that  the 
clause  was  meant  to  give  jurisdiction  where  the  debt  claimed 

(a)  1  B.  &  Adol.  67*2.  {b)  See  Porter  v.  Philpot^  14  East,  di5. 
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consisted  of  various  items,  either  together  originally  not  1847. 
exceeding  £20  at  the  time  of  the  suit,  or  being  reduced  to  j^^ 
that  amount  by  payment,  or  an  allowed  8et-K>ff  of  other  Aykroyd. 
sums.  We  are  next  to  consider  the  63rd  section,  and  the 
whole  question  turns  upon  the  meaning  of  the  term  *^  cause 
of  action  "  in  that  section.  It  is  provided,  **  that  it  shall  not 
be  lawful  to  divide  any  cause  of  action  for  the  purpose  of 
bringing  two  or  more  suits  in  any  of  the  said  courts,  but 
any  plaintiff  having  cause  of  action  for  more  than  £20,  for 
which  a  plaint  might  be  entered  under  this  act  if  not  for 
more  than  £20,  may  abandon  the  excess,  and  thereupon  the 
plaintiff  shaU,  upon  proving  his  case,  recover  to  an  amount 
not  exceeding  £20,  and  the  judgment  of  the  Court  upon 
such  plaint  shall  be  in  full  discharge  of  all  demands  in  re- 
spect of  suflh  causes  of  action,  and  entry  of  the  judgment 
shall  be  made  accordingly." 

What,  then,  is  the  construction  of  the  tertn^^  cause  of 
action?"  The  term  ^' debt  or  damage"  is  not  used  as  it  is  in 
the  passage  above  cited  from  4  Inst.  266,  but  the  more  ex- 
tendve  term  adopted  is  ^'  cause  of  action."  This  term  does 
not  necessarily  mean  a  cause  of  action  on  one  single  entire 
contract,  for  there  may  be  one  cause  of  action  on  several 
debts  contracted  at  different  times,  and  in  far  the  greater 
number  of  cases,  a  count  in  indebitatus  assumpsit  or  debt  is 
founded  on  many  distinct  contracts,  as  was  pointed  out  in 
the  case  of  Hesketh  v.  Fawcett  (a),  anB  one  count  may  be 
considered  as  one  cause  of  action.  To  provide  that  one 
cause  of  action  on  otie  entire  contract  should  not  be  divided, 
would  be  unnecessary  and  surplusage ;  and  though  an  argu- 
ment, that  a  clause  in  an  act  of  Parliament,  if  understood  in 
one  sense  would  be  operative,  in  another  inoperative,  is  not 
by  any  means  a  oondunve  one,  because  it  must  be  admitted 
that  clauses  are  often  introduced  ex  abundanti  cauteUt,  yet  it 
is  of  some  weight,  and  the  probability  is,  that  the  legislature, 

(a)  11  M.  &  W.  360. 


492  EXCHEQUER  REPORTS. 

1847.  iQ  enacting  that  a  cause  of  action  should  not  be  divided, 
J^^^  meant  a  cause  of  action  ^rhich  but  for  the  enactment  would 
Aykkoyd.  be  divisible;  and  when  it  is  considered  to  what  abuses  the 
narrower  construction  of  this  term  would  lead  (which  is 
strongly  exemplified  in  the  present  case,  in  which  228  ac- 
tions have  been  commenced,  and  3000  might  have  been 
brought),  we  think  we  may  safely  conclude  that  the  term 
"  cause  of  action ''  ought  to  be  interpreted  one  cause  of  ac- 
tion, and  not  to  be  limited  to  an  action  on  one  separate  con- 
tract. But,  on  the  other  hand,  if  the  term  is  to  comprise 
all  debts  that  might  be  included  in  one  count,  debts  for 
work  and  labour,  goods  sold,  use  and  occupation^  &c.,  though 
totally  unconnected  with  each  other^  which  might  be  in- 
cluded in  one  indebitatus  count,  would  be  prevented  from 
being  divided  under  this  clause,  and  if  indivmble,  and  the 
creditor  brought  an  action  for  any  part,  he  would  virtually 
abandon  all  the  remainder  by  the  operation  of  the  latter 
part  of  the  63rd  section.  In  such  a  case  Mr.  Justice  Cak' 
ridge  held  that  a  similar  clause  in  the  Brighton  Court  of 
Requests  Act  (3  &  4  Vict.  c.  10,  s.  24)  did  not  apply,  the  de- 
mand there  being  for  three  distinct  things — for  ahorse  sold, 
for  rent,  and  for  goods  sold,  but  he  made  a  distinction  be- 
tween that  case  and  one  where  a  debtor  has  a  bill  running 
from  day  to  day :  Neale  v.  ElUs  (a).  In  such  a  case,  though 
each  item  of  goods  supplied  or  work  done  constitutes  a  se- 
parate contract,  so  that  after  the  stipulated  price  becomes 
due,  the  tradesman  could  sue  for  one  item,  yet  the  under- 
standing is,  undoubtedly,  that  it  shall  be  united  with  other 
items  and  form  one  entire  demand;  and  doubtless,  if^  after 
several  other  items  were  added  to  the  first,  the  tradesman 
were  to  bring  separate  actions  for  each  as  for  a  distinct  debt, 
any  superior  court  would  deal  with  such  a  proceeding  as 
vexatious.  It  appears,  then,  that  a  great  inconvenience 
would  follow  if  the  term  **  cause  of  action  "  were  interpreted 

(a)  1  Dowl.  &  L.  163. 
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to  mean  cause  of  action  on  one  separate  contract,  and  also  1847. 
if  the  construction  were  to  be  that  it  was  intended  to  cover  j^^ 
all  contracts  executed,  however  dissimilar  in  character,  that  Atkrotd. 
could  be  included  in  one  indebitatus  count,  which,  accord- 
ing to  the  modem  practice,  may  comprise  any  number  of 
separate  unconnected  contracts,  whenever  made,  each  hav- 
ing ended  in  a  debt  before  the  commencement  of  the  suit. 
As  some  extension  must  be  given  to  the  former  construc- 
tion, some  restriction  must  be  put  on  the  latter ;  and  we 
think  that  we  ought  to  hold  that  the  63rd  clause  does  apply 
(whether  to  all  debts  which  could  be  comprised  in  one  de- 
scription in  one  count  as  for  ''goods  sold "  or  not,  we  need 
not  now  decide),  but  at  all  events  to  the  cases  of  tradesmen's 
bills,  in  which  one  item  is  connected  with  another  in  this  sense, 
that  the  dealing  is  not  intended  to  terminate  with  one  con- 
tract, but  to  be  continuous,  so  that  one  item,  .if  not  paid, 
shall  be  united  with  another,  and  form  one  entire  demand. 
If  that  demand  exceed  £20,  it  ceases  to  be  within  the  juris- 
diction of  the  county  court,  and  therefore  we  think  that,  on 
the  &ct8  disclosed  in  the  a£Sdavit  before  us,  all  the  debts 
claimed  fell  within  that  description,  the  total  greatly  ex- 
ceeding £20,  and  consequently  they  ought  not  to  have  been 
separated  into  different  suits.  Whether,  if  the  total  had 
only  amounted  to  £20,  and  the  items  then  been  separated 
and  sued  for  by  separate  plaints,  the  total  being  within  the 
jurisdiction  of  the  county  court,  which  then  could  have  given 
adequate  relief,  the  suits  could  have  been  prohibited,  is  a 
question  which  need  not  now  be  discussed ;  but  when  the 
total  exceeds  that  amount,  and  justice  cannot  be  done  in 
the  county  court,  we  think  that  that  Court  has  no  jurisdic- 
diction,  and  that  a  prohibition  ought  to  go. 

Bule  absolute. 
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1847. 

jVbp,  10.  CuTBiLL  and  Others  v.  Ejngdom. 

A  Benefit  CoVENANT. — The  declaration  stated,  that  the  plain- 

dSlXbSih.  tiffs*  before  and  at  the  time  of  the  making  of  the  indenture 
ed  under  the      hereinafter  mentioned,  were,  and  from  thenoe  hitherto  have 

prOTUlODS  of  '  i»      1      .1    •  • 

the  6  &  7  Will,  been  and  still  are  the  trustees  of  a  benefit  building  society, 
pi^'indid'fiwm  to  wit,  "  The  Metropolitan  Building  Association,''  esta- 
on  ^mort^e^U)  b^ished  according  to  the  statute  in  such  case  made  and  pro- 
its  own  mem.     yided.   That  the  said  society  at  the  time  of  the  making  of 

1)er8 

One  of  the  the  indenture  hereinafter  mentioned  was,  and  hitherto  hath 
of  rach  society  been,  and  still  is  a  society  established  under  and  by  virtue 
provided,  that    ^^^  according  to  a  certain  act  of  Parliament  made  in  the 

no  action  ^ 

should  be  7th  year  of  his  late  Majesty  King  William  the  Fourth, 

defended  nntil  intituled  "  An  Act  for  the  Regulation  of  Benefit  Building 

tton*o?^Ae  ma-  Societies."   That  at  the  time  of  the  making  of  the  indenture, 

jorityofmem-  ^  |jj^  rulcs.   Orders,  and  regulations,   under  which  the 

bers  present  at  t  i  o  ' 

**  a  special  society  was  then  and  thereafter  to  be  governed,  had  been  and 
the  society  were  duly  and  according  to  the  statute  certified,  enrolled, 
Jld^cd  r-flS/d,  exhibited,  and  filed,  and  the  society  then  was,  and  hitherto 

no  objection       hath  been,  and  still  is  in  every  respect  entitled  to  the  be- 
that  the  appro- 
bation  of  the      nefit  of  the  Statute.    That  the  defendant,  before  and  at  tiie 

o?t^^  at"*'  a  ^^^  0^  ^e  making  of  the  indenture,  was  a  member  of  the 
jpwt^  general  goeiety,  and  the  holder  of  eight  shares  and  three  quarters 
Another  rale  of  another  share  of  and  in  the  funds  of  the  siud  society, 
a  committee  That  heretofore,  to  wit,  on  the  10th  January,  a.  d.  1844, 
mhie  aU  du-'  ^7  ^  Certain  indent\ire  then  made  between  the  defendant  of 
SoS7^'-^  the  one  part  and  the  plaintifis  of  the  other  part,  afl«r  re- 
respecting  the  citing  that,  by  indenture  of  lease  bearing  date  6th  Decem* 
the  rales  of  the  ber  then  last  past,  and  made  between  T.  Thistiethwayte, 
o?th?cUniiSf  T.  S.  Cocks,  and  C.  Hodgson,  trustees  of  an  act  of  the 

matters,  or 

things  therein  contained,  and  also  of  any  additions,  alterations,  or  amendments  which  should  or 
might  thereafter  arise  between  the  trustees,  officers,  and  other  members  of  the  said  society : — 
Held,  that  the  trustees  might,  notwithstanding,  bring  an  action  against  a  member  for  the  amount 
of  his  subscriptions  and  fines. 

Semble,  that,  under  the  6  &  7  Will.  4,  for  the  regulation  of  benefit  building  societies,  the 
legislature  intended  that  no  one  member  should  acquire  a  larger  interest  than  J^150  in  respect 
of  his  share  or  shares  in  such  society. 
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35  Geo.  3^  for  enabling  the  Lord  Bishop  of  London  to  grant 
a  lease,  with  powers  of  renewal,  of  lands  in  the  parish  of      cwtbill 
Paddington,  &c.,  for  the  purpose  of  building  upotii  and  of  »• 

certain  acts  since  passed  for  amending  and  enlarging  the 
eame,  of  the  first  part;  Charles  James  Lord  Bishop  of 
London  of  the  second  part,  and  the  defendant  of  the  third 
part,  certain  premises  particularly  mentioned  and  described 
wercj  for  the  consideration  in  the  said  indenture  mentioned) 
demised  by  the  said  T.  Thistlethwayte,  T.  &  Cocks,  C. 
Hodgson,  and  Charles  James  Lord  Bishop  of  London,  to  the 
defendant,  his  executors,  &c. ;  also  reciting  that  a  building 
society,  called  the  MetropoUton  Building  Association,  had 
been  established  in  the  city  of  London,  and  that  rules  and 
regulations  had  been  made  for  the  government  and  guidance 
thereof,  and  had  been  duly  certified,  allowed,  and  enr(^edj 
&C. ;  also  tedting  that  the  defendant  was  a  shareholder  in  the 
society ;  also  reciting  that  the  monies  to  be  contributed  in 
respect  of  each  share  in  the  funds  of  the  society  amounted 
to  £120,  and  that  the  defendant  was  then  entitled  to  receive 
out  of  the  funds  of  the  society  eight  shares  Imd  three 
quarters  of  another  share,  being  equal  to  560L  Is,  6dl,  and 
that  for  securing  the  due  and  regular  pajrment  of  the  sub- 
scriptions, fines,  and  other  monies  which  should  become 
payable  by  the  defendant  in  respect  of  his  said  shares,  &c., 
and  which  might  become  payable  by  him  in  respect  of  any 
other  share  or  shares  which  he  might  at  any  time  thereafter, 
before  a  sale  of  the  said  premises  in  the  said  indenture  par- 
ticularly mentioned  and  described,  under  certain  trusts  cre- 
ated by  the  said  indenture,  acquire  in  the  funds  of  the  said 
society,  it  had  been  agreed  that  the  premises  in  the  sud  in- 
denture particularly  mentioned  and  described  should  be 
assigned  to  the  plaintiff,  upon  the  trusts  and  in  manner  in 
the  said  indenture  thereinafter  declared : — the  defendant  did, 
for  liimself,  his  heirs,  &c.,  covenant,  promise,  and  agree  to 
and  with  the  plaintifis,  their  executors,  &c.,  that  he  the 
defendant)  his  heirs,  &c,  should  and  would  well  and  truly 

K  K  2 
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1847.        pay  unto  the  plaintiffB,  their  executors^  &c.|  all  the  sub- 
CuTBiLL      flcriptions,  fines^  and  other  monies  which  should  become 
«•  payable  by  the  defendant  in  respect  of  the  diares  then  held 

by  him,  &c,  as  and  when  the  same  should  become  payable 
under  the  rules  and  regulations  of  the  said  society.  The 
declaration  then  alleged,  that,  after  the  making  of  the  said 
indenture,  and  before  any  sale  of  the  premises  thereby 
assigned,  and  before  the  commencement  of  the  suit,  the 
defendant  became  and  was  the  holder  of  a  large  number  of 
other  shares  of  and  in  the  funds  of  the  said  society,  to  wit, 
twenty  shares  and  one  quarter  of  another  share.  Aver- 
ment, that  there  was  due  and  payable  by  the  defendant, 
under  the  rules  and  regulations  of  the  said  society,  for 
subscriptions,  fines,  and  other  monies,  in  respect  of  the  said 
twenty-nine  shares  of  and  in  the  funds  of  the  said  society 
so  held  by  the  defendant,  a  large  sum,  to  wit,  320/.  I4#.  9tL ; 
that  the  shares  of  the  defendant  do  not  exceed  in  value  £150 
for  each  share,  and  that  the  subscriptions  as  aforesaid  do  not 
exceed  in  the  whole  20s,  for  one  month  for  each  share. — 
Breach,  that  the  defendant  did  not  nor  would  pay  or  cause 
to  be  paid  to  the  plaintifis  the  said  subscriptions,  fines,  and 
other  monies  payable  as  aforesaid,  for  and  in  respect  of  the 
said  shares,  &c. 

The  defendant  pleaded,  first,  non  est  ftctum ;  after  set- 
ting out  on  oyer  the  indenture  declared  on,  by  which  it 
appeared  that  the  premises  demised  to  the  defendant  by  the 
recited  indenture  of  the  6th  December,  1843,  were  mort- 
gaged by  him  to  the  plaintifis  as  such  trustees,  in  considera- 
tion ot550L  7s.  6(L  paid  by  them  to  him  out  of  the  funds  of 
the  society. 

Third  plea: — That  the  sud  society  was  not  nor  is  a  so- 
ciety established  under  or  by  virtue  of  or  according  to  the 
siud  act  of  Parliament  for  the  regulation  of  benefit  building 
societies,  modo  et  forma. 

Thirteenth  plea: — That  by  the  said  rules  and  regulations 
of  the  society,  certified,  enrolled,  &c.,  and  which  were  in 


MlCHAELHAfi  TBBM^    11  VICT.  497 

force  at  the  time  of  the  making  of  the  said  indenture  in  the        1847. 
declaration  mentioned,  and  from  thence  hitherto  have  been       cutbill 
and  still  are  in  force,  it  was  ordered  and  declared  that,  in      „    ^' 

•      1      ij  1.  .  .  Kingdom. 

case  it  should  be  necessary  to  bring  or  defend  any  action, 
suit,  or  prosecution,  criminal  as  well  as  civil,  in  law  or  in 
equity,  touching  or  concerning  the  property  or  assets, 
rights,  or  claim  of  the  said  society,  or  touching  or  con- 
cerning the  breach  or  non-performance  of  any  of  the  ar- 
ticles, matters  or  things  contained  in  the  said  rules,  the 
same  should  be  brought  or  defended  by  or  in  the  name  or 
names  of  the  trustee  or  trustees  of  the  said  society  for  the 
time  beings  on  behalf  of  the  said  society,  and  he  or  they 
should  be  indemnified  from  all  losses  or  damages  by  him  or 
them  sustained  in  consequence  of  being  a  party  or  parties 
to  such  proceedings ;  but  that  no  such  proceedings  should  be 
taken  or  defended  until  the  approbation  of  the  majority 
of  the  members  present  at  a  special  meeting  of  the  society 
should  have  been  obtained.  That  the  claims  or  demands  of 
the  plaintrfis  in  the  declaration  mentioned  were  and  are  rights 
or  claims  of  the  Sfdd  society,  within  the  meaning  of  the  said 
'rules;  and  that  this  action  was  and  is  brought  and  prose- 
cuted by  the  plaintiffs,  as  the  trustees  of  the  society,  on 
behalf  of  the  society,  for  the  breach  by  the  defendant  of 
divers  articles  contained  in  the  rules  of  the  said  society, 
and  that  the  approbation  of  a  majority  of  the  members  of 
the  said  society  present  at  a  special  meeting  thereof  had 
not  been  obtained  before  or  at  the  time  of  the  commence- 
ment of  this  suit,  nor  has  it  ever  been  obtained,  as  required 
by  the  said  rules.     Verification. 

Fourteenth  plea: — That  by  the  said  rules  of  the  society, 
certified,  enrolled,  &c.,  and  which  were  in  force  at  the  time 
of  the  making  of  the  indentures  in  the  declaration  men- 
tioned, and  thence  hitherto  have  been  and  still  are  in  force, 
it  was  ordered  and  declared  that  there  should  be  elected,  by 
the  members  of  the  said  society  present  at  the  first  general 
meeting,  and  at  every  meeting  on  the  first  Wednesday  in 
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ld47.        September  during  the  continaaiice  of  the  Bodety,  a  pre- 

CuTBiLL      sidenty  vioe-president^  and  other  officers ;  that  the  president, 

V.  yiee-presidenty  and  other  officers  to  be  dected  at  the  same 

Kingdom.        , 

time  should  compose  the  committee  for  the  ensuing  year ; 
and  in  case  of  the  death,  resignation,  or  removal  of  any 
such  members  of  the  committee  or  officers,  the  vacancy 
should  be  supplied  by  the  election  of  some  other  member 
or  members  of  the  said  society  or  association  at  the  next 
meeting  of  the  association ;  and  the  member  or  members  so 
added  should  continue  in  office  till  the  next  general  meet- 
ing appointed  for  the  election  of  officers  and  committee. 
That  the  committee  of  the  said  society  for  the  time  being, 
or  the  major  part  of  them,  should  determine  all  disputes 
which  might  arise  respecting  the  construction  of  the  rules 
of  the  said  society,  or  any  of  the  clauses,  matters,  or  things 
therein  contained,  and  also  of  any  additions,  alterations,  or 
amendments  which  should  or  might  thereafter  arise  between 
the  trustees,  officers,  or  other  members  of  the  said  society, 
and  that  the  decision  of  the  committee,  if  satisfactory, 
should  be  conclusive,  but  if  not  satisfactory,  reference 
should  be  made  to  arbitration,  pursuant  to  the  27th  section* 
of  the  statute  made  in  the  10th  year  of  the  re^  of  King 
Qeoige  the  Fourth,  for  consolidating  and  amending  the  laws 
rehtting  to  friendly  sodeties ;  and  that  at  Ihe  first  meeting 
of  that  society  after  the  enrolment  of  the  said  rules,  five 
arbitrators  should  be  elected,  none  of  the  said  arbitrators 
being  beneficially  interested,  directly  or  indirectly,  in  the 
funds  of  the  said  society ;  and  in  each  case  of  dispute,  the 
names  of  the  arbitrators  should  be  written  on  pieces  of 
paper  and  placed  in  a  box  or  glass,  and  the  three  whose 
names  were  first  drawn  by  the  comphuning  party,  or  some 
one  appointed  by  him  or  her,  should  be  the  arbitrators  to 
decide  the  matter  in  dispute,  whose  decision  should  be 
final.  That  the  claims  and  demands  of  the  plAitiiaflfa  in  the 
declaration  mentioned  were,  before  and  at  the  time  of  the 
commencement  of  this  suit,  and  still  are,  matters  in  dispute 
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between  the  plaintiffs,  as  trustees  of  the  society,  and  the 
defendant^  within  the  meaning  of  the  said  rules;  and  that 
the  defendant  has  always  been  and  still  is  ready  and  will- 
ing to  refer  the  same  to  the  arbitration  and  determination 
of  the  committee  for  the  time  being  of  the  society,  or  the 
major  part  of  them,  or  to  arbitrators  to  be  chosen  in  man- 
ner as  (firected  by  the  said  rules,  according  to  the  true  in- 
tent and  meaning  of  the  said  rules,  of  which  the  plaintifl^ 
have  always  had  notice.     Verification. 

The  plaintiffe  joined  issue  on  the  first  and  third  pleas,  and 
to  the  thirteenth  and  fourteenth  replied  de  injuria. 

At  the  trial,  before  Coltman,  J.,  at  the  Surrey  Summer 
Assizes,  1847,  it  appeared  that  the  plaintiffs  were  the  trus- 
tees of  a  building  society  called  "  The  Metropolitan  Build- 
ing Association,"  and  that  the  defendant  was  a  member  and 
the  holder  of  twenty-nine  shares  in  the  society.  The  cer- 
tified '*  Bules  and  Regulations "  of  the  society  (a)  were 


1847. 
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(a)  The  rules  of  the  society 
were  preceded  by  the  following, 
among  other  statements : — *^  This 
aasociation  is  established  for  the 
purpose  of  enabling  parties  to 
purchase  £reehold  or  leasehold 
property  in  or  within  twenty- 
fire  miles  of  London :  it  is  pro- 
posed to  raise  by  monthly  sub* 
scriptioBS  from  each  member  or 
shareholder,  a  fund  out  of  which 
to  assist  subscribers  in  their  en- 
dearours  to  become  possessed  of 
such  property  as  may  be  best 
suited  to  their  own  interest  or 
advantage.  Each  shareholder 
must  contribute  to  the  association 
10#.  per  month  for  esch  share  of 
which  he  is  the  possessor^  until 
these  monthly  payments  shall, 
with  the  profits,  amount  to  X120 
per  share.    The  operations  of  the 


association  will  extend  over  a 
space  of  about  ten  years,  and  then 
cease  altogether. 

*'  When  the  funds  have  become 
sufficiently  laige  to  make  ad- 
vances to  the  subscribers,  due 
notice  will  be  given,  and  tkat 
member  who  will  submit,  to  the 
/or^e^deduction  of  discount  from 
the  amount  of  his  share  of  £120 
for  priority  of  advance,  will  be 
the  one  to  whom  the  loan  will 
be  immediately  granted — the  pro- 
perty purchased  with  the  asso- 
ciation's funds,  to  be  mortgaged 
to  the  association  as  security  for 
the  continuation  of  his  monthly 
instalments,  until  the  termina- 
tion of  the  association. 

"  The  subscriptions  of  those 
who  do  not  draw  their  shares  are 
invested  on  mortgage  of  freehold 
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given  in  evidence,  and  it  appeared  that  the  present  action 
was  brought  with  the  approbation  of  the  majority  of  mem- 


and  leasehold  property;  on  the 
termination  of  the  association^ 
they  will  be  entitled  not  only  to 
compound  interest  on  the  money 
they  have  paid,  but  also  to  par- 
ticipate in  the  profits  arising 
from  premiums,  fines,  &c. 

''To  mortgagors  this  associa- 
tion will  be  of  great  advantage. 
In  the  event  of  the  money  being 
required  by  the  lender,  the  same 
maybe  discharged  by  a  loan  from 
this  association." 

Rule  3.  "  That  in  case  it  shall 
be  necessary  to  bring  or  defend 
any  action,  suit,  or  prosecution, 
criminal  as  well  as  civil,  in  law 
or  in  equity,  touching  or  con- 
cerning the  property  or  assets, 
right  or  claim,  of  this  association, 
or  touching  or  concerning  the 
breach  or  non- performance  of 
any  of  the  articles,  matters,  and 
things,  herein  contained,  the 
same  shall  be  brought  or  de- 
fended by,  or  in  the  name  or 
names  of  the  trustee  or  trustees 
of  this  association  for  the  time 
being,  on  behalf  of  the  said  asso- 
ciation, and  he  or  they  shall  be 
indemnified  from  all  losses  or 
damages  by  him  or  them  sus- 
tained in  consequence  of  being  a 
party  or  parties  to  such  proceed- 
ings, but  no  such  proceedings 
shall  be  taken  or  defended  until 
the  approbation  of  a  mt^oriiy  of 
the  members  present  at  a  special 
meeting  of  the  association  shall 
have  been  obtained. 

''That  the  president  of  the 
committee  shall  have  power  to 


call  a  special  meeting  of  the  com- 
mittee at  any  time,  and  the  com- 
mittee shall  have  power  to  call  a 
special  meeting  of  the  members 
at  any  time,  by  giving  three  clear 
days'  notice  thereof  to  such  mem- 
bers, and  specifying  the  cause  of 
the  meeting. 

"That  the  prendent,  on  re- 
ceiving a  written  request  signed 
by  twelve  of  the  members,  to 
convene  a  spedttl  generttl  meeting 
of  the  association,  shall,  within 
three  days  after  receiving  such 
request,  convene  such  meeting  by 
letter,"  &c. 

Rules.  "  That  so  often  as  the 
funds  of  the  association  shall 
amount  to  a  share  or  sum  of  £120, 
(or  by  an  anticipation,  that  is 
before  the  funds  actually  amount 
to  that  sum,  if  the  committee 
shall  so  determine,)  the  share 
shall  be  awarded  to  the  highest 
bidder  by  ticket  or  premium  for 
the  preference ;  but  no  member 
shall  be  allowed  to  advance  less 
than  lOs.  on  each  bidding,  and 
the  purchaser  shall  have  the  pri- 
vilege of  taking  as  many  addi- 
tional shares  at  the  same  rate  as 
he  may  choose,  on  giving  notice 
of  such  an  intention  to  the  pre- 
sident at  the  time  of  sale,  and 
the  committee  shall  have  the 
power  to  sell  an  additional  quar- 
ter, half,  or  three-quarter  share, 
at  the  same  premium  as  the  last 
purchase,  if  required." 

Rule  11.  "That  when  any 
member  shall  have  been  awarded 
his  or  her  share  or  shares,  pnrsu- 
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bers  present  at  a  '*  special  general  meeting  "  of  the  society. 
On  the  part  of  the  defendant,  it  was  submitted  that  the 
issues  on  the  first,  third,  thirteenth  and  fourteenth  pleas, 
ought  to  be  found  for  him,  first,  because  the  objects  of  the 
society  were  not  confined  to  the  purposes  mentioned  in  the 
act  for  the  regulation  of  benefit  building  societies,  6  &  7 
WilL  4,  c.  32  (a),  but  extended  to  loans  to  members  on 
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ant  to  Article  8,  he  or  she  ahall 
give  notice  of  the  situation  of  the 
premises  intended  to  he  offered 
for  the  security  thereof  to  the 
secretary,  and  he  shall  forthwith 
transmit  a  copy  of  the  same  to 
the  surveyor,  and  the  surveyor 
shall,  within  seven  days  after  the 
receipt  thereof,  examine  the  pre- 
mises mentioned  in  such  notice, 
and  make  his  report  in  writing 
to  the  conunittee. 

^That  when  the  committee 
shall  he  satisfied  that  the  premises 
so  to  he  offered  as  aforesaid,  are 
a  sufficient  security  to  the  asso- 
ciation, they  shall  direct  the 
trustees  to  pay  to  such  memher 
the  sum  or  sums  of  money  which 
he  or  she  shall  he  entitled  to  re- 
ceive, on  such  member  executing 
a  deed  in  trust  to  sell,  or  such 
other  valid  conveyance,  mort- 
gage, or  assurance  of  such  pre- 
mises as  the  solicitors  to  the  asso- 
ciation shall  require,  and  de- 
positing the  same  and  all  other 
necessary  title-deeds  relating 
thereto  with  the  trustees,  as  a 
security  to  the  said  association 
for  so  much  money  as  shall  there- 
in be  expressed  to  be  secured,  and 
the  trustees  shall  make  such  pay- 
ment accordingly." 

Rule  28.  **  That  the  commit- 
tee for  the  time  being,  or  the 


major  part  of  them,  shall  deter- 
mine all  disputes  which  may  arise 
respecting  the  construction  of 
these  rules,  or  any  of  the  clauses, 
matters  or  things  herein  con- 
tained, and  also  of  any  additions, 
alterations,  or  amendments, 
which  shall  or  may  hereafter 
arise  between  the  trustees,  offi- 
cers, or  other  members  of  this 
association,  and  the  decision  of 
the  committee,  if  satis&ctory, 
shall  be  conclusive ;  but  if  not 
satis£Eu;tory,  reference  shall  be 
made  to  arbitration,  pursuant  to 
10  Geo.  4y  c.  56,  s.  27;  and  at  the 
first  meeting  of  this  association, 
after  the  enrolment  of  these  rules, 
five  arbitrators  shall  be  elected, 
none  of  the  said  arbitrators  being 
beneficially  interested  directly 
or  indirectly  in  the  funds  of  this 
association ;  and  in  each  case  of 
dispute  the  names  of  the  arbitra- 
tors shall  be  written  on  pieces  of 
paper,  and  placed  in  a  box  or 
glass,  and  some  one  appointed  by 
him  or  her  shall  be  the  arbitra- 
tors to  decide  the  matter  in  dis- 
pute, whose  decision  shall  be 
final." 

(a)  Section  1.  **  Whereas  cer- 
tain societies  commonly  called 
building  societies,  have  been  es- 
tablished in  different  parts  of  the 
kingdom,    principally    amongst 
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mortgage  securities;  secondly,  that  the  action  was  not 
brought  with  the  approbation  of  the  majority  of  members 
present  at  a  '^  special  meeting,"  as  required  by  the  third 
rule ;  thirdly,  that  the  proper  mode  of  proceeding  was  by 
reference  to  arbitration  under  the  twenty-eighth  rule.     The 


the  industrious  classes,  for  the 
purpose  of  raising  by  small  perio- 
dical subscriptions,  a  fund  to  as- 
sist the  members  thereof  in  ob- 
taining a  small  freehold  or  lease- 
hold property,  and  it  is  expedient 
to  afford  encouragement  and  pro- 
tection to  such  societies,  and  the 
property  obtained  therewith :  Be 
it  enacted,  &c..  That  it  shall  and 
may  be  lawful  for  any  number  of 
persons  in  Great  Britain  and 
Ireland  to  form  themselves  into 
and  establish  societies,  for  the 
purpose  of  raising,  by  the  monthly 
or  other  subscriptions  of  the  se- 
veral members  of  such  societies, 
shares  not  exceeding  the  value  of 
£150  for  each  share,  and  such 
subscriptions  not  to  exceed  in  the 
whole  20s,  per  month  for  each 
share,  a  stock  or  fund  for  the 
purpose  of  enabling  each  member 
thereof  to  receive  out  of  the  funds 
of  such  society  the  amount  or 
value  of  his  or  her  share  or  shares 
therein,  to  erect  or  purchase  one 
or  more  dwelling-house  or  dwell- 
ing-houses,  or  other  real  or  lease- 
hold estate,  to  be  secured  by  way 
of  mortgage  to  such  society,  until 
the  amount  or  value  of  his  or  her 
shares  shall  have  been  fiilly  re- 
paid to  such  society  with  the  in- 
terest thereon,  and  all  fines  and 
other  payments  incurred  in  re- 
spect thereof,  and  to  and  for  the 
several  members  of  such  society 
from  time  to  time  to  assemble 


together,  and  to  make,  ordain, 
and  constitute  such  proper  and 
wholesome  rules  and  regulations 
for  the  government  and  guidance 
of  the  same,  as  to  the  major  part 
of  the  members  of  such  society 
BO  assembled  together  shall  seem 
meet,  so  as  such  rules  shall  not 
be  repugnant  to  the  express  pro- 
visions of  this  act  and  to  the  ge- 
neral laws  of  the  realm,  and  to 
impose  and  inflict  such  reasonable 
fines,  penalties,  and  forfeituiei^ 
upon  the  several  members  of  any 
such  society  who  shall  ofiend 
against  any  such  niles,as  the  mem- 
bers may  think  fit,  to  be  respect- 
ively paid  to  such  uses,  for  the 
benefit  of  such  society,  as  such 
society  by  such  rules  shaU  direct ; 
and  also  from  time  to  time  to 
alter  and  amend  such  rules  as  oc- 
casion shall  require,  or  annul  or 
repeal  the  same,  and  to  make  new 
rules  in  lieu  thereof,  under  such 
restrictions  as  are  in  this  act  coi^ 
tained ;  provided  that  no  mem- 
ber shall  receive  or  be  entitled  to 
receive  from  the  innds  of  such 
society,  any  interest  or  dividend 
by  way  of  annual  or  other  perio- 
dical profit,  upon  any  shares  in 
such  society,  until  the  amount  or 
value  of  his  or  her  share  shall 
have  been  realised,  except  on  the 
withdrawal  of  such  member,  ac- 
cording to  the  rules  of  such  so- 
ciety then  in  force.*' 
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learned  judge  overruled  the  objections,  and  directed  a  ver-         1847. 
diet  for  the  plamtiffi.  ^jj!;:^^ 


J.  Brown  now  moved  for  a  rule  nisi  to  set  aside  the  ver^ 
diet,  and  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  certified  ^  rules  and  regulations  ^  shew  that  the  pur- 
poses of  the  sodety  are  not  limited  to  those  mentioned  in 
the  6  &  7  Will.  4,  c  32,  for  the  reguktioo  of  benefit  build- 
ing societies.  Though  one  of  the  objeols  of  the  association 
is  to  enable  members  to  receive  out  of  the  ilinds  of  the 
society  the  amount  of  his  shares  to  erect  or  purchase  houses 
or  land,  yet  anotiMr  object  is  to  lend  money  to  members  on 
mortgage,  without  regard  to  the  purpose  to  which  it  may 
be  applied.  Such  an  object  was  never  contemplated  by  the 
statute.  The  eighth  rule  provides,  that,  so  often  as  the 
funds  of  the  association  shall  amount  to  a  share  of  £120, 
the  share  shall  be  awarded  to  the  highest  bidder,  who  shall 
have  the  privilege  of  taking  as  many  additional  shares  at  the 
same  rate  as  he  may  choose.  [Piarkef  K — The  intention  of 
the  legislature  was  not  to  allow  any  one  member  to  acquire 
a  larger  interest  than  £150  in  respect  of  his  share  or  shares. 
But  that  objection  does  not  seem  to  have  been  taken  at  the 
trial]  By  the  eleventh  rule,  where  any  member  shall  have 
been  awarded  his  diare,  he  is  to  give  notice  ito  the  secretary 
of  the  situation  of  the  premises  intended  to  be  offered  for 
security,  and  when  the  committee  shall  be  satisfied  that  the 
premises  so  to  be  offered  are  a  sufficient  security  to  the 
association,  they  shall  direct  the  trustees  to  pay  to  such 
member  the  sum  of  money  which  he  shall  be  entitled  to  re- 
ceive on  executing  a  mortgage  of  the  premises.  These 
societies  are  exempt  from  the  penalties  of  usury,  and  also 
from  the  chaiges  of  stamp-duty ;  but  the  legislature  could 
never  have  intended  that  these  exemptions  should  apply  to 
loans  to  members  at  usurious  interest.  If  so,  a  person  who 
wished  to  borrow  money  on  mortgage  might  avoid  the  pay- 
ment of  stamp-duty  by  becoming  a  member  of  one  of  these 
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1 847.        societies,     [Parke,  B. — There  is  no  usury  in  benefit  societies 
CuTBiLL       lending  to  their  members  money  at  more  than  £5  per  cent : 
Silver  v.  Barnes  (a).] 

The  defendant  is  entitled  to  a  verdict  on  the  issue  raised 
by  the  thirteenth  plea.  Though  a  meeting  was  held^  and 
the  approbation  of  the  majority  of  the  members  then  present 
obtained  before  the  action  was  commenced,  yet  the  meeting 
was  not  a  special  meeting  as  required  by  the  rule,  but  a 
"  special  general  meeting."  [Alderson,  B. — The  mean- 
ing of  a  special  meeting  is,  that  the  meeting  shall  not  be 
convened  unless  the  parties  have  notice  of  the  purpose  of 
meeting.  A  meeting  may  be  both  general  and  special — 
general  for  the  purpose  of  doing  general  business,  and  special 
for  a  particular  purpose,  then  it  becomes  a  spedal  general 
meeting.  Bolfe,  B. — A  special  general  meeting  is  both 
special  and  general] 

The  issue  raised  by  the  fourteenth  plea  ought  also  to  have 
been  found  for  the  defendant.  Criy>  v.  Bunbury{b)  decided, 
that,  since  the  9  Geo.  4,  c  92,  an  action  will  not  lie  agiunst 
the  trustees  of  a  benefit  society,  and  that,  in  the  case  of  dis- 
putes, the  only  mode  of  proceeding  is  by  arbitration.  This 
case  differs  from  that  of  a  private  agreement  to  refer,  since 
these  rules  are  made  under  and  have  the  force  of  an  act  of 
Parliament.  The  6  &  7  Will.  4,  c.  32,  incorporates  the  pro- 
visions of  the  Friendly  Societies'  Act,  10  6ea  4,  c  56,  the 
27th  section  of  which  requires  the  rules  of  every  such  so- 
ciety to  provide  for  reference  of  disputes  to  arbitration. 
[Parke,  B. — This  rule  contains  no  provision  for  enforcing 
the  award  in  case  of  non-payment  of  the  money.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  If,  at  the 
trial,  it  had  been  objected  that  the  society  was  not  within 
the  act,  because  it  enabled  members  to  hold  an  unlimited 
number  of  shares,  each  of  which  might  be  the  maximum 
share,  and  consequently  one  member  might  have  in  him- 

(a)  6  Bing.  N.  C.  180;  8  Soott,  800.  (b)  8  Bing.  894. 
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self  the  whole  interest  in  the  society, — if  that  objection  had 
been  raised^  the  Court  wonld  probably  have  taken  time  to 
consider  the  construction  of  the  act.     But  the  objection      _  v. 

KlKODOM. 

taken  was,  that  the  society  could  not  lend  money  on  mort- 
gage to  its  own  members.  It  is  conceded  that  the  society 
might  lend  money  to  persons  not  members ;  and  I  have 
looked  into  the  act  of  Parliament,  to  see  whether  it  contains 
any  provision  excluding  loans  to  members,  but  I  find  none. 
If,  then,  the  society  may  lend  to  strangers,  I  see  no  reason 
why  they  should  not  lend  to  any  of  their  own  body ;  on  the 
contrary,  it  is  quite  within  the  scope  of  the  society.  With 
respect  to  the  second  objection,  the  answer  has  been  already 
given  by  my  Brother  Alderson,  By  a  special  meeting  is 
meant  a  meeting  for  those  matters  of  which  the  parties  have 
bad  special  notice.  Here  they  ha<^otice  of  the  purpose  of 
the  meeting,  which  was  held  for  that  and  also  for  other  pur- 
poses. Ap  to  the  last  objection,  the  28th  rule  does  not  make 
it  imperative  to  refer  a  matter  of  this  kind  to  arbitration. 
That  rule  applies  only  to  differences  in  respect  of  the  con- 
struction of  the  rule,  or  any  additions,  alterations,  or  amend- 
ments therein. 

Pabke,  B. — I  agree  with  the  Lord  Chief  Baron.  There 
is  nothing  in  the  act  of  Parliament  to  prevent  the  society 
from  purchasing  from  its  members  the  fee-simple  of  an 
estate;  then  why  may  they  not  take  a  mortgage  of  the 
estate  ?  With  respect  to  the  question  as  to  the  number  of 
shares  that  any  one  member  may  hold,  that  point  does  not 
appear  to  have  been  taken  at  the  trial,  and  therefore  does 
not  arise  now.  As  to  the  second  objection,  the  answer  has 
been  already  given.  With  respect  to  the  last,  the  28th 
rule  applies  only  to  disputes  respecting  the  construction  of 
the  rules ;  and  an  action  on  a  covenant  is  not  a  matter  in 
dispute  to  be  referred  in  pursuance  of  that  rule. 

AiJ>£B80N,  B. — I  am  of  the  same  opinion.     The  point  as 
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1847. 

CUTBILL 

V. 

Kingdom. 


to  the  nmnber  of  shares  which  one  member  may  hold  was 
not  taken;  if  it  had  been,  I  should  have  desired  time  to  con- 
sider whether  the  meaning  of  the  act  is  not  that  each  mem- 
ber is  to  have  an  interest  to  the  extent  of  £150  and  no  more, 
whether  in  one  or  more  shares.  With  respect  to  the  other 
objection,  there  is  no  ground  for  saying  that  this  is  a  matter 
to  be  referred  to  arbitration* 

Rule  refused. 


Nov.  19. 

A  chapel-rate 
wai  laid  on  the 
landholders  of 
the  chapelry 
only,  ezda- 
siyely  of  the 
holders  and  oc- 


Bamsbottom  V.  Duckworth  and  Lilbubn. 

1  HE  following  case  was  stated  for  the  opinion  of  this 
Court. — This  was  an  action  of  replevin,  brought  in  the 
Common  Pleas  at  Lancaster.  The  declaration  stated,  that 
the  defendants  took  the  goods,  &c  of  the  plaintiQ^,  and  de- 
cnpiers  of  mills  tained  the  same,  against  sureties,  &c.  The  defendant  Lil- 
Heid,  that  an  bum  avowed,  and  the  other  defendant,  as  bailiff  of  Lilbum, 
^dSStti""*^  acknowledged  the  taking  Ac,  because  they  said,  that  the 
chapelry,  who     plaintiff,  before  the  said  time  when  &c,  beinfi^  an  occu- 

did  not  object         ...  ,  . 

to  the  rate  pier  of  lands  within  the  parochial  chapelry  hereinafter  men- 

tioM^when^'^''  tioned,  and  also  an  inhabitant  thereof,  and  liable  to  be  rated 

snmmon^^for  ^  ^jj^  chapel-rate  thereinafter  mentioned,  was  duly  rated  to 

<x)ald  not  ones-  a  parochial  chapel-rate  in  respect  of  the  parochial  chapel  of 

dity  in  an  ac-  Edeuficld,  within  the  parish  of  Bury,  in  the  county  of  Lan- 

after^dUt^^wi  master,  in  a  sum  not  exceeding  £10,  to  wit,  Is.  7rf.,  of  all 

his  ^ds  under  ^hich  the  plaintiff  had  due  notice;  and  that  the  defendant 

the  jostioes  *■ 

warrant.  Duckworth,  bdng  chapel-warden  of  the  chapelry,  and  au- 

rate,  duly  '  thoriscd  to  demand  and  receive  the  said  rate,  duly  demanded 

j^dtod  to  ftSm  ^^°™  ^^^  plaintiff  the  said  sum,  which  the  plaintiff  neglected 

extrinsic  cir-  and  refused  to  pay ;  and  thereupon,  neither  the  validity  of 

comstanoesy  .     « 

can  only  be        the  rates,  nor  the  plaintiff's  liability  to  pay  the  said  sum  at 
thcMclesiasti.    which  he  was  rated  having  been  questioned,  and  no  notice 

cal  court. 

An  order  of  justices  for  payment  of  chapel-rate  need  not  state  that  the  proceedings  were 
Uken  **  on  oath." 
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of  any  intention  to  question  the  same  having  been  given  to         1847. 
the  defendant  Duckworth,  he  the  defendant  Duckworth,  as    n^gBoiroii 
such  chapel-warden,  and  so  authorised  to  demand  and  re-  ^' 

DUOKWORTH* 

ceive  the  said  rate,  gave  information  and  made  complaint  of 
the  premises  in  due  form  of  law,  in  writing  and  on  oath,  to 
one  of  her  Majesty's  justices  of  the  peace  for  the  said  county, 
to  wit,  the  Sev.  W.  Gray,  clerk,  and  not  being  patron  of  the 
chapel,  nor  in  any  way  interested  therein ;  upon  which  in- 
formation and  complaint  the  said  justice  made  and  issued 
his  warrant  in  writing,  under  his  hand  and  seal,  directed  to 
certain  persons,  and  commanding  them  forthwith  to  summon 
the  plaintiff  to  appear  before  two  of  her  Majesty's  justices 
of  the  peace  for  the  said  county,  to  wit,  the  Rev.  W.  Gray, 
clerk,  and  W.  Turner,  Esq.,  on  the  28th  day  of  March,  a.d. 
1845,  to  answer  to  the  said  information  and  complaint,  and 
to  be  further  dealt  vrith  according  to  law.  That  the  phdn- 
tiff  had  due  notice  of  the  premises,  and  was  duly  smnmoned 
under  and  according  to  the  sud  warrant  to  appear  and  an- 
swer as  aforesaid,  and  duly  appeared  before  the  justices 
according  to  the  exigency  of  the  said  warrant,  and  shewed 
no  cause  for  the  non-payment  of  the  said  sum,  and  the  said 
justices  duly  considered  the  premises,  and  examined  upon 
oath  into  the  merits  of  the  said  information  and  complaint, 
and  duly  found  and  adjudged  that  the  said  sum  was  justly 
due  irom  the  plaintiff  to  the  defendant  Duckworth,  as  such 
chapel-warden ;  and  thereupon  the  said  justices  then  made 
and  issued  an  order  in  writing  under  their  hands  and  seals, 
and  thereby  ordered  and  directed  that  the  plaintiff  should 
pay  the  defendant  Duck>vorth,  as  such  chapel-warden  as 
aforesaid,  the  said  sum  of  1$.  7<L,  and  also  13^.  6<2.,  the  rea- 
sonable costs  and  charges  of  the  defendant  Duckworth, 
which  sums  amounted  together  to  ISs.  Id*,  of  all  which 
premises  the  plidntiff  had  due  notice,  and  was  required  to 
pay  according  to  such  order,  but  neglected  and  refused  to 
do  so :  that  neither  the  validity  of  the  rate,  nor  the  liability 
of  the  plaintiff  to  pay  the  said  sum  at  which  he  was  rated. 
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1847.        had  been  in  any  manner  questioned ;  that  due  proof  upon 
RAMgBOTTOM  ^^^  ^^  aftcrwards  given  before  the  said  justices  of  such 
V.  neglect  and  refusal :  that  thereupon  the  justices  duly  made 

and  issued  their  warrant  in  writing  under  their  hands  and 
seals,  and  thereby  commanded  the  persons  to  whom  it  was 
addressed  forthwith  to  levy  the  said  sum  of  1 5s,  leL  by  dis- 
tress and  sale  of  the  goods,  &c  of  the  plaintiffA  and  out  of 
the  money  arising  from  such  sale  to  pay  unto  the  defendant 
Duckworth  the  said  sum  of  1 5s.  Id,  That  the  said  warrant 
was  delivered  to  the  defendant  Lilbum,  a  person  authorised 
to  execute  the  same ;  that  afterwards  the  said  defendant, 
under  and  in  execution  of  the  same,  and  the  other  defend- 
ant in  his  aid  and  assistance,  and  as  his  bailiff,  took  the 
sud  goods,  and  detained  &c,  and  which  are  the  same  taking 
and  detaining  in  the  declaration  mentioned,  &c  To  this 
the  defendant  pleaded  in  bar,  de  injuria,  on  which  issue  was 
joined. 

At  the  trial  before  Coleridgey  J.,  at  the  last  assizes  at 
Liverpool,  it  appeared  that  Edenfield  was  situate  within  the 
parish  of  Bury,  in  Lancashire,  and  was  a  parochial  chapelry, 
having  immemorially  a  chapel  and  chapel  yard,  chapel  bell, 
and  baptismal  font,  with  rights  of  burial  and  of  administer- 
ing the  sacrament  by  the  incumbent  of  the  chapelry;  also 
a  chapel-warden  and  a  sidesman,  and  chapel-rates  distinct 
from  the  church-rates  of  the  parish ;  that  it  also  formerly 
contributed  to  the  church-rates  of  the  parish  in  the  pro- 
portion of  one-fourth  of  the  church-rate,  which  sum  was 
raised  by  the  separate  chapel-rates  laid  in  the  vestry  of 
the  chapelry,  but  for  many  years  the  chapelry  has  not 
contributed  to  the  church-rates  of  the  parisL  That  the 
chapel-rates  were  for  many  years  laid  in  the  same  way 
as  the  rate  hereinafter  mentioned,  and  were  collected  by 
the  chapel-wardens  of  the  chapelry,  and  were  usually  laid 
annually,  and  for  the  same  amount  as  the  rate  in  question. 
That  the  incumbent  of  the  chapelry  was  a  perpetual  curate, 
and  that  the  curacy  had  been  augmented  by  the  governors 
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of  Queen  Anne's  bounty.     That  on  the  12th  September,        1847. 
1844,  afler  due  notice,  the  following  alleged  rate  was  laid,    Ramsboitok 
in  the  usual  form  and  without  any  opposition,  in  the  vestry   n      ^'     ^ 
of  the  chapelry : — 

''We,  the  minister,  chapel-wardens,  and  other  land- 
holders, within  the  chapelry  of  Edenfield,  in  the  parish  of 
Bury,  in  the  county  of  Lancaster  and  diocese  of  Chester, 
whose  names  are  hereunto  subscribed,  do  hereby,  this  12th 
day  of  September,  in  the  year  1844,  at  our  meeting  in  the 
vestry  of  Edenfield  chapel,  for  that  purpose  assembled  pur- 
suant to  public  notice,  rate  and  tax  off  and  every  the  land- 
holders within  the  chapelry  aforesaid  hereinafter  mentioned, 
for  and  towards  the  necessary  repairs  and  expenses  of  the 
said  chapel  for  the  current  year ;  the  several  sums  herein- 
after specified  being  at  the  rate  of  4^  in  the  pound  upon 
the  valuation,  according  to  which  the  sittings  within  the 
said  chapel  were  originally  allotted  and  appropriated. 
''(Signed)  Lawbence  Duckworth,  Thomas  Clarke. 
John  Haworth,  Matthew  Wiuson, 

James  Mercer,  Chiurman." 


Then  followed  a  great  number  of  names  under  the  fol- 
lowing heading : — 


Occupier. 

Place  of 
Abode. 

Description 
of  Property, 

Valuation. 

Rate. 

Amongst  thtBk 
was 

Hacit 

Land 

4/.  5».  bd. 

U.  Id, 

J.  Ramsbottom 

The  Beverend  Matthew  Wilson,  whose  name  is  men- 
tioned in  the  rate  as  chairman,  who  with  Duckworth  and 
others  signed  the  above  rate,  was  the  incumbent  of  the 
chapeliy,  and  was  the  chairman  at  that  vestry  meeting. 
Lawrence  Duckworth,  therein  also  mentioned,  was  the 

VOL.  L  L  L  EXCH. 
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1847.         chapel-warden.     The  others  whose  names  are  mentioned  as 

R  MSBotTou    ^*^^°g  subscribed  the  rate  were  inhabitants  and  holders 

V-  and  occupiers  of  land  in  the  chapelry;  and  the  persons 

DuCKWOItTH  ^         t/  *. 

whose  names  followed  the  heading  above  mentioned  were 
also  inhabitants  and  holders  and  occupiers  of  land  within 
the  chapelrjy  and  amongst  these  the  said  J.  Ramsbottomy 
the  above-mentioned  plaintiff,  and  the  above  sum  of  Is.  7dL 
is  the  sum  at  which  he  is  rated. 

The  rate  (so  called)  in  question  was  made  upon  an  old 
valuation  upon  the  occupiers  of  land  popularly  so  called. 
Thus,  it  was  laid  on  land  including  a  farm-house,  if  any,  or 
on  a  house  and  garden ;  but  it  does  not  include  any  mills, 
dwelling-houses,  or  other  buildings  when  without  land. 
Thus,  the  occupier  of  a  mill  and  farm  was  rated  for  the 
latter  only  in  it.  There  are  now  a  great  number  of  mills, 
dwelling-houses,  and  other  buildings  in  the  chapelry.  The 
occupiers  so  rated  are  allowed  to  have  seats  as  of  right 
in  the  chapel.  At  one  time,  subsequent  to  1777,  and  for 
several  years,  the  occupiers  of  old  mills  were  rated  in  re- 
spect thereof,  and  they  having  complained  that  the  new 
mills  were  not  included  in  the  rate,  or  rated,  a  rate,  about 
ten  years  before  action  brought,  was  made,  charging  all  the 
property  in  the  chapelry ;  but  this  was  done  for  one  year 
only,  and  afterwards  the  old  valuation  was  recurred  to,  and 
the  rates  laid  exclusively  upon  the  occupiers  of  land  there- 
in, excepting  all  mills,  as  well  the  old  mills  formerly  rated 
as  the  new,  and  all  other  buildings  without  land. 

The  rate  was  paid  by  all  the  parties  rated  except  the 
plaintiff.  The  defendant  Duckworth,  being  chapel-war- 
den, afterwards  demanded  the  above  sum  from  the  plaintiff, 
who  refused  to  pay  it,  and,  in  consequence,  Duckworth,  on 
the  27th  of  March,  1845,  hud  an  information  and  com- 
plaint on  oath  before  the  Rev.  Wm.  Gray,  a  magistrate  of 
the  county  of  Lancaster.  On  that  Mr.  Gray  granted  his 
warrant,  under  his  hand  and  seal,  to  summon  the  plaintiff 
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to  appear  on  Friday^  the  28th  of  March,  1845,  to  answer        1847. 
that  information.     In  pursuance  of  that  warrant,  the  plain-    r^msbottom 
tiff,  haying  been  duly  summoned,  appeared  on  the  day  ap-  <*  • 

pointed  before  the  Rev.  William  Ghray  and  William  Turner, 
Esq.,  another  magistrate  of  the  county,  on  which  occasion 
he  did  not  in  any  way  object  to  the  validity  of  the  rate  in 
question,  but  only  to  the  validity  of  all  church-rates  upon 
Dissenters;  and  thereupon  the  magistrates,  having  examined 
on  oath  into  the  merits  of  the  said  complaint,  made  an  order 
under  their  hands  and  seals,  directing  the  payment  of  the 
same  sum  of  Is.  Id.  over  and  above  reasonable  costs  and 
charges,  which  they  have  ascertained  at  \Zs.  6dl,  which 
order  is  as  follows : — 

'^  Lancashire,  to  wit. — Whereas  information  and  com- 
plaint have  been  made  unto  the  Bev.  William  Gray,  derk, 
one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Lancaster,  by  Lawrence  Duckworth,  the  chapel- 
warden  of  the  chapel  and  chapelry  of  Edenfield,  in  the  said 
county,  that  John  Bamsbottom,  of  the  chapelry  of  Eden- 
field aforesaid,  hath  refused  and  neglected,  and  still  doth 
refuse  and  neglect,  to  pay  him  the  said  Lawrence  Duck- 
worth (such  chapel-warden  as  aforesaid),  or  any  person  au- 
thorised to  receive  the  same,  the  sum  to  which  the  said 
John  Bamsbottom  is  duly  rated  and  assessed  in  the  church- 
warden's rate  for  chapel  rates,  and  made  the  12th  day  of 
September  last  (and  which  sum  does  not  exceed  the  sum  of 
ten  pounds,  being  the  sum  of  Is.  7d.)  the  validity  of  which 
rate  hath  not  been  questioned  in  any  ecclesiastical  court, 
and  which  sum  is  now  justly  due  from  the  said  John  Bams* 
bottom  to  him  the  said  Lawrence  Duckworth,  as  such 
chapel-warden  as  aforesaid.  And  whereas,  by  warrant 
under  the  hand  and  seal  of  the  said  William  Ghray,  so  being 
such  justice  as  aforesaid,  the  said  John  Bamsbottom  hath 
been  duly  summoned  and  convened  before  us,  the  Bev. 
William  Gray,  clerk,  and  William  Turner,  Esq.,  two  of  her 

ll2 


V. 
DUOKWOBTH. 
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1847.  Majesty's  justices  of  the  peace  in  and  for  the  said  county 
Ramsbottom  where  the  sdd  chapel  is  situate  in  respect  of  which  such 
rate  hath  been  made,  and  being  neither  of  us  patron  of  the 
said  chapel,  nor  any  way  interested  in  any  of  the  rightsi, 
dues,  or  other  payments  belonging  to  the  sud  chapel.  And 
whereas  the  said  John  Ramsbottom,  being  so  summoned  and 
convened  before  us,  at  the  Sessions  Room  in  Haslingden, 
in  the  said  county,  on  this  present  Friday,  the  28th  day  of 
March,  1845,  now  appears  accordingly,  we,  the  said  justices, 
therefore,  having  considered  the  premises,  and  having  also 
duly  examined  into  the  merits  and  truth  of  the  said  com- 
plaint, do  find  that  there  is  justly  due  the  aforesaid  sum  of 
Is.  Id.  from  the  said  John  Bamsbottom  to  the  said  Law- 
rence Duckworth  as  such  chapel-warden  as  aforesaid,  and 
do  order  and  direct  the  said  John  Bamsbottom  to  pay  or 
cause  to  be  pud  the  same  unto  the  said  Lawrence  Duck- 
worth, together  with  the  further  sum  of  13«.  6d  for  such 
costs  and  charges  concerning  the  premises  as  upon  the  me- 
rits of  the  case  do  appear  to  us  to  be  just  and  reasonable. 
Given  under  our  hands  and  seals  at  Haslingden  aforesaid, 

the  28th  of  March,  1845. 

"  William  Gray  (l.  e.) 

"  William  Turner  (l.  a)" 

This  order  having  been  served  on  the  plaintifF,  and  he 
having  refused  to  pay  according  to  it,  and  this  beiog  proved 
before  the  same  magistrates,  they,  on  the  18th  of  April, 
1845,  made  a  warrant  under  their  hands  and  seals  to  levy 
the  money  so  ordered  to  be  paid,  together  with  the  amount 
of  the  costs  and  charges,  by  distress  and  sale  of  the  goods 
of  the  plaintiff.  Under  that  warrant  the  goods  of  the  plain- 
tiff were  taken  and  detained,  as  alleged  in  the  dedaration. 
The  validity  of  the  rate  had  never  been  questioned  in  the 
ecclesiastical  court. 

At  the  trial,  it  was  objected  that  the  rate  was  void,  being 
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laid  on  the  landholders  of  the  chapelry  only,  exclunvely  of        1847. 
the  holders  and  occupiers  of  mills  and  houses ;  also,  that  the    r^^ubbottoii 
order  did  not  state  that  the  magistrates  had  examined  upon  v. 

-        __  ,  ,  .      .  „  1        «      1  .      Duckworth. 

oath.  Upon  these  objectionB  a  yerdict  was  taken  by  his 
Lordship  for  the  defendants,  but  leave  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him,  damages  32.  Ss, 
The  questions  for  the  opinion  of  the  Court  are,  whether, 
upon  the  objections  before  stated,  the  verdict  shall  be  for 
the  plaintiff  or  for  the  defendants ;  and  if  the  Court  should 
be  of  opinion  that  the  verdict  should  be  for  the  plaintiff, 
then  the  verdict  as  entered  is  to  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff,  with  3/.  Zs.  damages. 

Martiriy  for  the  plaintiff. — First,  the  rate  is  void,  being  laid 
on  the  landholders  of  the  chapelry  only,  and  excluding  the 
holders  and  occupiers  of  mills  and  houses.  All  the  authorities 
concur  in  stating  that  a  chmrch-rate  must  be  made  in  respect 
of  the  whole  parish  or  district.  In  Bum's  Ecclesiastical 
Law,  tit  Church-rate  (a),  and  also  in  Bum's  Justice,  tit. 
Church  or  Chapel  (ft),  it  is  said,  "  If  a  parish  plead  a  cus- 
tom for  it  to  be  laid  only  for  lands  and  not  for  houses,  or 
to  be  laid  only  for  arable  lands,  and  to  be  excused  for  their 
pastures,  or  to  be  laid  only  for  their  sheepwalks  and  not  for 
the  Test,  the  custom  cannot  be  good ;  for  by  the  law  all 
lands  and  houses  are  to  be  equally  rated ;  and  their  paying 
for  some  part  can  be  no  good  cause  for  the  discharge  of  the 
rest."  For  that  position  the  case  of  Andrews  v.  HuUon, 
reported  in  Hetley  (c),  is  cited,  and  also  an  anonymous  case 
in  Latch  {dy  The  former  report  is  thus : — ^'  Hutton, 
farmer  of  a  manor,  Andrews,  and  other  churchwardens, 
libels  against  him  for  a  tax  for  the  reparation  of  the  church. 
Henden  moved  for  a  prohibition,  because  that  first  libel  was 


(o)  Vol.  1,  p.  381,  9th  ed.  (c)  Page  130. 

\b)  Vol.  1,  p.  644,  29th  ed.  {d)  Page  303. 
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1847.        upon  a  custom  that  the  lands  should  be  charged  for  repara- 
J,  ^""^^^  tions,  which  custom  ought  to  be  tried  at  the  common  law. 

o*  And^  secondly,  he  said  that  the  custom  of  that  place  is, 

that  houses  and  arable  lands  should  be  taxed  only  for  the 
reparations  of  the  church,  and  meadow  and  pasture  should 
be  charged  with  other  taxes.  But  the  whole  court  on  the 
contrary;  first,  that  although  a  libel  is  by  a  custom,  yet  the 
other  lands  shall  be  dischargeable  by  the  common  law.  But 
the  usage  is  to  allege  a  custom,  and  also  that  houses  are 
chargeable  to  the  reparations  of  the  church  as  well  as  land ; 
and,  thirdly,  that  a  custom  to  discharge  some  lands  is  not 
good ;  wherefore  a  prohibition  was  granted,'*  This  rate  not 
haying  been  duly  made,  its  yalidity  may  be  disputed  in  the 
present  form  of  action.  In  Rogers's  Ecclesiastical  Law,  tit. 
"  Church-rate"  (a),  it  is  said,  "  If  a  ratepayer  wishes  to  dis- 
pute the  yalidity  of  a  rate,  or  the  amount  of  his  assessment, 
he  should,  in  the  first  instance,  as  a  matter  of  precaution, 
attend  at  the  yestry  and  state  his  objections,  if  he  has  an 
opportunity  of  so  doing :  if  he  has  not,  or  if  he  has  and  his 
objections  are  not  remoyed,  he  may  either  enter  a  cayeat 
against  the  confirmation  of  the  rate,  which  seems  to  be  the 
mode  when  the  rate  is  generally  unequal  {b) ;  or  he  may  refuse 
to  pay  his  assessment,  and  then,  if  proceeded  agwist  in  the 
ecclesiastical  court  in  order  to  enforce  payment  in  a  suit 
for  subtraction  of  rate,  he  may,  as  a  matter  of  defence,  shew 
that  the  rate  was  illegally  made,  or  that  he  has  been  oyer- 
rated  "  (c).  In  the  case  of  fFhite  y.  Beard  (d),  which  was  a 
suit  for  subtraction  of  church-rate,  Dr.  Lushmfftan^  in  de- 
liyering  judgment,  says :  **  Now,  looking  at  the  authorities 
on  this  question,  it  appears  in  a  preyious  case  to  haye  been 
determined  tiiat  the  ecclesiastical  court  has  not  jurisdiction 
in  any  original  proceeding  by  a  ratepayer  to  set  aside  a  rate 


(a)  Page  996.  (c)  4  Hag.  87 ;  3  Phill.  645. 

(6)  3  PhiU.  648.  (d)  2  Garteia^  496. 
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on  the  ground  of  inequality  in  the  assessment ;  for  the  re-         1847. 
medy  of  the  party  unequally  assessed  is  to  enter  a  caveat    rxmsboitom 
against  the  confirmation^  or  to  refuse  payment  of  the  rate."    ^      ^' 

^^  ,     ,  ,  .  .  Duckworth. 

This  is  the  doctrine  laid  down  in  the  case  of  Watney  v. 
Lambert  (a),  by  Sir  John  Nic/iott,  and  the  necessary  infer- 
ence from  this  doctrine  is,  that  it  is  out  of  the  power  of  any 
parishioner  to  bring  a  rate  under  the  consideration  of  this 
Ctourt  on  the  groimd  of  erroneous  confirmation,  and,  conse- 
quently, the  party  has  no  remedy  except  by  resistance  to 
the  rate,  because  in  an  objection  to  the  confirmation  of  a 
rate  I  cannot  administer  any  remedy,  since  it  has  been  de- 
ended  by  the  same  authority  that  a  rate  may  be  sued  for 
and  enforced,  notwithstanding  no  confirmation  has  taken 
place  (i).  [AldersoHy  B. — Under  the 53  Geo.  3,  c.  1 27,  s.  7,  the 
justices  have  no  power  to  interfere,  except  where  there  is  no 
dispute  as  to  the  validity  of  the  rate.  Here  the  plaintiff  has 
omitted  to  dispute  the  rate  at  the  proper  time,  and  he  can- 
not now  dispute  it  in  this  action.]  That  statute  only  gives 
a  more  easy  mode  of  collecting  church-rate,  where  the  va- 
lidity of  the  rate  is  not  disputed.  After  reciting,  that  *'  it  is 
expedient  that  church-rates  or  chapel-rates  of  limited  amount 
unduly  refused  or  withheld,  should,  in  certain  cases,  be  more 
easily  and  speedily  recovered,"  it  enacts  that  *'  if  any  one 
duly  rated  to  a  church-rate  or  chapel-rate,  the  validity 
whereof  has  not  been  questioned  in  any  ecclesiastical  court, 
shall  refuse  or  neglect  to  pay  the  sum  at  which  he  is  rated," 
the  justices  may  direct  the  payment,  if  under  £10 :  provided 
<<  that  nothing  therein  contained  shall  extend  to  alter  or  in- 
terfere with  the  jurisdiction  of  the  ecclesiastical  court  to 
hear  and  determine  causes  touching  the  validity  of  any 
church-rate  or  chapel-rate,  or  from  proceeding  to  enforce 
the  payment  of  such  rate,  if  the  same  shall  exceed  the  sum 
of  £10,  from  the  party  proceeded  against."  [Alderson,  B. 
— It  is  clear  that  a  rate  may  be  disputed  in  the  ecclesiasti- 

(a)  4  Hagg.  £.  R.  84.  (6)  Knight  v.  LiUl^ohns,  3  Add.  53. 
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1847.        cal  court  for  inequality.     Dr.  Lushxnffton,  in  Ub  judgment 

Ramsbottom  ^^  ff^^^  v«  Beardy  means  simply  this:  that  there  cannot 

v*  be  a  suit  in  the  ecclesiastical  court  to  set  aside  an  unequal 

Duckworth. 

rate ;  but  if^  in  a  suit  in  that  court,  a  rate  be  proved  to  be 
unequal,  the  party  may  free  himself  from  liability  to  pay  it 
In  the  case  of  White  y.  Beard^  the  defendant  would  not  have 
been  admitted  to  plead  an  article  which,  if  proved,  would  be 
of  no  value.  A  party  cannot  appeal  against  a  rate  because 
it  is  unequal,  but  he  may  refuse  to  pay  it]  The  term  '^  duly 
rated,"  means  legally  and  properly  rated.  There  is  no  au- 
thority to  shew  that  a  party  who  omits  to  give  notice 
to  the  justices  that  he  disputes  the  rate,  is  estopped  firom 
afterwards  questioning  it  on  the  ground  of  inequality.  In 
Bum's  Justice,  tit  **  Church  or  Chapel "  (a),  it  is  said, 
'^  Unless  the  rate  be  wholly  a  nullity,  and  void,  its  l^ality 
cannot  be  disputed  in  an  action  for  levying  it  under  a  dis- 
tress authorised  by  a  magistrate's  warrant"  There  is  no 
valid  distinction  between  a  void  rate  and  an  illegal  rate. 

Secondly,  the  53  Geo.  3,  c  127,  s.  7,  requires  the  justices 
to  examine  *'  upon  oath  "  into  the  merits  of  the  complaint; 
but  the  order  does  not  state  that  the  complaint  was  made 
on  oath,  or  that  the  plaintiff's  refusal  to  pay  the  rate  was 
proved  on  oath.  [Alderson,  B. — That  point  was  determined 
in  Ormerodv.  Chadwick(J)y\ 

Cowling,  contr&. — The  validity  of  the  rate  cannot  be 
questioned  in  this  Court  The  statute  of  '^circumspecte 
agatis,"  (13  Edw.  1,  stat  4),  prohibits  a  common-law  court 
from  interfering  with  matters  purely  spiritual  The  lan- 
guage of  that  act  has  been  construed  to  apply  to  repairs  of 
the  church;  2  Inst.  489.  In  Gibson's  Codex,  p.  195,  it  is 
said,  '*  The  cognizance  of  rates  made  for  the  reparation  of 
churches  and  church-yards  belongs  to  the  spiritual  court 
This  is  in  consequence  of  the  foregoing  statute,  13  Edw.  1, 

(a)  Page  663.  {h)  16  M.  &  W.  367. 
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oonoerning  repairs  as  of  spiritual  cognizance,  inasmuch  as         1847. 
the  right  of  judging  of  rates,  and  the  enforcing  of  them,  is    ^^^1,^0^,, 
of  absolute  necessity  to  render  the  statute  effectual;  and    _      v* 

•'  ,  DVOKWORTH. 

therefore  by  that  tenor  of  the  writ  the  whole  concern  is 
declared  to  belong  to  the  spiritual  court."  Also,  in  Bogers's 
Ecclesiastical  Law,  tit.  Church-rate  (a),  it  is  laid  down, 
that  the  ecclesiastical  courts  have  the  exdusive  power  of 
deciding  on  the  validity  of  the  rate,  or  the  liability  of  the 
person  to  pay  it. 

With  respect  to  the  objection,  that  it  is  not  shewn  that 
the  proceedings  were  taken  on  oath,  the  Court  will  infer 
that  the  justices  who  had  jurisdiction  have  acted  in  confor- 
mity with  it :  ChroenveU  v.  Bumell  (ft).  An  order  differs 
fiom  a  conviction  in  this  respect,  that  in  the  former  no  state- 
ment need  be  made  that  the  proceedings  were  on  oath. 
Ormerod  v.  Chadwick  is  an  express  authority  to  that  effect. 
It  will  not  be  assumed  that  the  justices  acted  without  juris- 
diction, because  they  have  omitted  to  state  that  the  proceed- 
ings were  taken  on  oath. 

Martin  replied. 

Pollock,  C.  B. — ^With  respect  to  the  objection  that  the 
rate  is  void,  being  laid  on  the  landholders  of  the  chapelry 
only,  and  exclusively  of  the  holders  and  occupiers  of  mills 
and  houses,  I  think  it  sufficiently  appears  that  the  rate  was 
duly  made ;  that  is,  made  by  competent  authority,  and  if 
not  objected  to,  capable  of  being  enforced.  As  the  plaintiff 
made  no  objection  to  the  rate  when  sunmioned  before  the 
justices,  he  cannot  now  question  it  in  this  action.  It  might 
as  well  be  said,  that,  after  judgment  recovered,  an  inquiry 
could  be  made  as  to  the  foundation  of  the  judgment 

With  respect  to  the  other  objection,  we  will  take  time  to 

(a)  Page  9d6.  (fi)  Holt,  696;  1  Ld.  Raym.  213. 


518  EXCH£QUBB  BEFORTB. 

1847.        look  into  the  case  of  Ormerod  y.  Chadwick,  and  see  whether 
luiill^oif   we  are  bound  by  that  decision. 

V, 

Aldebson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  a  rate  duly  made^  within  the  meaning  of  the  53 
Geo.  3^  c.  127^  s.  7,.  is  a  rate  valid  on  the  face  of  it»  and 
which  has  not  been  disputed  before  the  justices,  or  in  the 
ecclesiastical  court  The  words  of  that  act  are  satisfied 
if  the  rate,  on  the  face  of  it,  and  without  extraneous  cir» 
cumstances,  would  be  a  valid  rate-  In  order  to  invalidate 
the  rate  by  extraneous  circumstances,  the  party  must  go  to 
the  ecclesiastical  court ;  those  circumstances  cannot  be  in- 
vestigated here.  I  do  not  mean  to  say  that  a  rate  made 
upon  half  the  property,  or  excluding  mills,  would  be  a  rate 
duly  made,  but  only  that  in  this  form  of  action  the  party 
has  no  right  to  go  into  an  objection  which  requires  proof 
of  extraneous  circumstances. 

BoLFE,  B. — 1  will  only  add  one  observation,  with  regard 
to  the  words  ^'  duly  made."  A  rate  is  duly  made  if  made 
in  such  a  manner  that  the  magistrates  are  bound  to  act. 
It  would  be  a  great  absurdity  if  the  magistrates  could  be 
compelled  by  mandamus  to  enforce  the  rate,  and  yet  parol 
evidence  could  be  given  to  dispute  the  rate  if  they  did  act. 

Cur.  adv.  vult 


Pollock,  C.  B.,  on  a  subsequent  day,  said,  that  the 
Court  had  looked  into  the  case  of  Ormerod  v.  Chadwicky  and 
were  of  opinion  that  the  present  case  fell  within  the  prin- 
ciple of  that  decision,  consequently  the  verdict  for  the 
defendants  must  stand. 
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Caine  v.  Horsfall  and  Another.  jVoo.  24. 

J^EBT  for  work  and  labour,  as  the  factor  and  agent  of  The  following 

the  defendants,  and  for  commission  due  and  payable  in  re*  dressed  to  an 

spect  thereof.  ^^  "P^** 

^  ^  ^  and  snpercargo 

Pleas :  nunquam  indebitatus,  payment,  and  set-off.  by  his  empioy- 

At  the  trial,  before  Bolfe^  B.,  at  the  Liverpool  Spring  commissions 

Assizes,  1847,  it  appeared  that  the  plaintiff  had  been  for  ^^fon^^e 

many  years  in  the  employ  of  the  defendants,  as  captain  and  t^iproeeedg  of 

,  ,  ,  yoor  homeward 

supercargo  in  the  African  trade,  and  the  matter  in  dispute  cargo,  after  de- 
was  whether,  under  the  following  document,  the  plaintiff  usuaUharges 
was  entitled  to  a  commission  of  £6  per  cent,  on  the  pro-  "  "J^^  ^^ 
ceeds  of  the  actual  sale  of  a  homeward  cargo  of  palm-oil.  Association, 
without  any  deduction  in  respect  of  bad  debts  arising  from  from  the  gross 
the  failure  of  parties  to  whom  portions  of  the  oU  had  been  "J^'^^n*'^ 

sold.  ^^  ^«  v^Jf 

"Liverpool,  February  3,  1845.  ^ht^ti^.' 

"  Captain  Charles  Caine,  ^?^«d  :"-- 

^  ^  Held,  that  the 

"  Your  commissions  are  £6  per  cent,  on  the  net  proceeds  commission 

*  ^  *  was  payable 

of  your  homeward  cargo,  after  deducting  the  usual  charges  only  on  the 

as  arranged  by  the  African  Association,  viz.  £4  per  ton  realised,  after 

from  the  gross  sales  of  the  oil  when  taken  from  the  quay,  j^SJ^^eUas 

and  4L  I5s.  when  warehoused.    No  commissions  allowed  on  o^'  charges, 
watered  oiL 

"  We  are,  &c, 

"  Charles  Hobsfall  &  Son." 

There  was  evidence  that,  in  ordinary  mercantile  language, 
'<  net  proceeds  "  meant  proceeds  exclusive  of  bad  debts. 

The  learned  judge  was  of  opinion  that  the  defendants 
were  entitled  to  deduct  losses  sustained  by  reason  of  bad 
debts,  on  certdn  sales  of  portions  of  the  cargo,  before  the 
phdntiff  was  entitled  to  his  commission,  and  it  appearing 
that  on  such  construction  the  plaintiff  had  been  fully  paid. 
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1847.        his  Lordship  directed  a  nonsuit,  reserving  liberty  for  the 
plaintiff  to  move  to  enter  a  verdict  for  £370,  if  the  Court 
should  put  a  different  construction  on  the  document. 
A  rule  nisi  having  been  obtained  accordingly, 

Wn  H.  Watson  and  Forsyth  now  shewed  cause. — The  term 
'*  net  proceeds  "  must  be  construed  according  to  its  ordinary 
signification,  that  is,  the  amount  actually  realised.  Bad 
debts  cannot  be  taken  as  part  of  the  proceeds  of  the  carga 
The  phdntiff  is  not  entitled  to  any  commission  until  after 
the  sale,  and  if  the  cargo  were  accidentally  destroyed  by 
fire,  or  otherwise  damaged  between  the  time  of  the  landing 
and  sale,  the  plaintiff  would  bear  his  proportion  of  the  loss. 
[Parhey  B. — ^Are  not  the  "  net  proceeds  "  to  be  the  gross 
sale  minus  the  £4  to  be  deducted  in  the  one  case,  and  the 
4/.  \6s.  in  the  other  ?  If  the  words  '^  net  proceeds  "  had 
stood  alone,  there  would  have  been  great  weight  in  your 
argument.  Pollock^  C  B. — The  words  "net  proceeds" 
must  have  some  meaning  different  from  ^^  gross  sale,"  other- 
wise the  document  would  be  the  same  if  they  were  struck 
out.]  The  meaning  is,  that  the  plaintiff  is  to  share  eveiy  risk 
to  which  the  cargo  is  subject,  including  bad  debts.  [Alderson^ 
R — In  order  to  find  the  "  net  proceeds  "  of  the  cargo,  are  not 
the  usual  charges  to  be  deducted  firom  the  gross  sale  ?]  Ac* 
cording  to  that  construction,  the  commission  of  £6  percent, 
would  be  payable  on  the  gross  sale ;  but  if  the  parties  had  so 
intended,  the  document  would  have  been  worded  accord- 
ingly. The  words  '^  after  deducting  the  usual  charges  "  are 
not  meant  as  the  measure  of  the  '^  net  proceeds,"  but  the 
true  construction  is,  that  the  plaintiff  shall  have  £6  per  cent, 
upon  whatever  is  actually  realised,  but  the  amount  which 
shall  be  deducted  from  the  gross  sale  is  the  £4  per  ton  when 
taken  from  the  quay,  and  421  \6s.  when  wajrehoused.  Sup- 
pose a  fraudulent  purchase  of  part  of  the  cargo  by  a  peitK>n 
never  intending  to  pay  for  it,  in  which  case,  according  to 
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the  authority  ot  Load  v.  Green  {a\  the  vendor  might  main-  1847. 
tain  trover  and  revest  himself  with  the  goods ;  ii^  in  the 
meantime,  the  price  feU  £50  per  cent,  and  the  cargo  waa 
afterwards  sold^  cotdd  it  be  contended  that  the  plaintiff  was 
entitled  to  commission  on  the  amount  of  the  first  sale  ?  If 
the  defendants  are  not  bound  to  pay  the  £6  per  cent,  upon  a 
nominal  contract  of  sale,  but  only  upon  the  actual  proceeds, 
it  is  reasonable  that  they  should  be  allowed  to  deduct  bad 
debts.  The  term  ''net  proceeds"  is  constantly  used  as 
synonymous  with  "  profits :"  "  Story  on  Partnership,"  p.  62, 
The  plaintiff  trusts  to  the  care  and  prudence  of  his  employers 
in  making  the  sales,  and  he  cannot  sustain  any  loss,  though 
in  some  cases  he  might  not  get  much  profit. 

Martin  9XiA,  CowKng^  in  support  of  the  rule. — The  captain 
has  discharged  his  duty  by  procuring  a  cargo  of  oil  and 
bringing  it  to  the  port  of  Liverpool,  to  be  used  in  any  way 
the  owners  may  think  proper.  His  commission  is  to  be 
assessed  on  the  value  of  his  services,  which  are  tested  by 
the  value  of  the  cargo.  It  could  never  have  been  intended 
that  he  should  be  deprived  of  compensation  by  bad  debts 
arising  from  sales  over  which  he  has  no  control.  [Parhe^  B. 
— ^You  say  that  the  plaintiff  is  entitled  to  £6  per  cent,  upon 
the  gross  sale  after  deducting  the  usual  charges;  then,  upon 
that  construction,  unless  brokerage  is  included  in  the  usual 
charges,  the  captain  would  receive  £6  per  cent  upon  the 
gross  proceeds,  including  brokerage.]  The  amount  of  the 
gross  sales  must  first  be  taken,  firom  that  the  usual  charges 
are  to  be  deducted,  and  the  £6  per  cent,  is  to  be  calculated 
on  the  residue.  The  deductions  are  not  to  be  made  from 
the  gross  proceeds,  but  fvom  the  gross  sales.  According  to 
the  other  construction,  the  supercargo  would  become  a  del 
credere  broker,  without  having  any  opportunity  of  selling 
the  goods. 

(a)  15  M.  &  W.  216. 
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1847.  P0LLOCK9  C.  B. — The  rule  must  be  discharged.    In 

construing  an  act  of  Parliament^  a  deed,  or  a  contract,  we 
ought  to  read  the  words  in  their  ordinary  sense,  and  not 
depart  from  it,  unless  it  is  perfectly  clear  from  th^  context 
that  a  different  sense  ought  to  be  put  on  them.  This 
document  is  an  agreement  for  £6  per  cent,  on  the  "  net 
proceeds "  of  a  homeward  cargo,  after  deducting  the  usual 
charges,  viz.  a  certain  sum  per  ton  from  the  gross  sales 
thereof  when  taken  from  the  quay,  and  certain  other  sums 
when  warehoused.  The  question  then  is,  what  is  the 
meaning  of  the  term  "  net  proceeds  ?"  If  any  doubt  could 
be  entertained,  it  is  removed  by  the  evidence  given  at 
the  trial,  that  ^'net  proceeds,"  in  mercantile  language, 
means  the  sum  actually  received  after  making  all  deduc- 
tions. When  the  rule  was  moved  for,  it  was  contended 
that,  upon  the  true  construction  of  the  contract,  the  words 
''  after  deducting  the  usual  charges  &c.,  viz.  £4  per  ton 
from  the  gross  sales  of  the  oil  when  taken  from  the  quay, 
and  4/.  I5s,  when  warehoused,'^  really  made  the  expression 
'^net  proceeds"  the  same  as  if  it  had  been  "gross  sales," 
and  that  the  document  must  be  read  thus : — "  Your  commis- 
sions are  £6  per  cent.,  that  is  to  say,  upon  the  net  proceeds 
of  your  homeward  cargo,  after  deducting  from  the  gross 
sales  the  usual  charges  of  £4  and  4/.  15«."  But  why 
should  we  so  read  it  ?  The  term  "  net  proceeds "  must 
have  the  same  meaning  as  in  ordinary  mercantile  language, 
viz.  the  sum  actually  received  after  making  all  deductions. 
The  construction  of  the  document  may  receive  some  light 
by  beginning  the  sentence  thus : — "  Aftier  deducting  the 
usual  charges  as  arranged  by  the  African  Association,  viz. 
£4  and  4/.  ISs.  per  ton  from  the  gross  sales,  your  com- 
missions are  £6  per  cent,  on  the  net  proceeds  of  your 
homeward  carga"  If  the  document  be  so  read,  there 
appears  to  me  little  or  no  difficulty ;  and  the  term  '^  net 
proceeds"  would  receive  the  construction  which  is  ordi- 
narily put  upon  it.     This  is  a  contract  to  receive  £6  per 
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cent,  on  the  net  proceeds,  with  a  stipulation  for  deducting  1847 
the  usual  charges  as  arranged  by  the  African  Association. 
As  to  its  being  a  hard  bargain,  that  cannot  make  any  differ^ 
ence  in  the  construction  of  the  document;  but  I  do  not  see 
the  hardship.  If  the  captain  gets  nothing  for  his  labour, 
the  owner  gets  nothing  by  the  whole  adventure ;  and  what 
hardship  is  there  in  saying  that  the  captain  is  to  be  paid 
by  commission  upon  the  amount  received  by  the  owner  ? 
Then,  it  is  said  that  the  captain  has  no  control  over  the 
sale ;  but  the  answer  is,  that  the  owner  has  so  large  an 
interest  in  proportion  to  that  of  the  captain,  that  the  latter 
may  safely  trust  the  owner  with  the  sale.  It  appears  to  me 
a  very  clear  case,  and  that  the  rule  ought  to  be  dis- 
charged. 

Parke,  B. — I  concur  in  opinion  that  this  rule  should  be 
discharged,  though  certainly  during  the  argument  I  enter- 
tained considerable  doubt,  and  I  cannot  say  that  it  is  now 
entirely  removed;  but,  upon  the  whole,  I  think  the  best 
course  for  us  to  pursue  is  to  take  the  true  meaning  of  the 
term  **  net  proceeds"  to  be  the  sum  of  money  which  comes 
to  the  pocket  of  the  owner  of  the  cargo.  There  is  nothing 
unreasonable  in  such  a  construction.  First,  it  is  said  that 
the  captain  has  no  control  over  the  sale,  and  that  it  is  a 
hardship  on  him,  after  his  labour  in  procuring  a  cargo,  to 
be  at  the  mercy  of  the  owner.  The  answer  to  that  is,  that 
the  captain  may  well  trust  the  owner  of  the  cargo  to  make 
the  best  possible  bargain  in  selling  it,  seeing  that  ninety- 
four  parts  belong  to  the  owner,  and  only  six  to  the  captain. 
There  is,  therefore,  nothing  xmreasonable  in  a  contract  by 
which  the  captain  is  to  be  paid  according  to  the  ''net  pro- 
ceeds ;"  that  is,  the  sum  actually  received  by  the  owner. 
The  question  then  is,  whether  a  different  meaning  is  to  be 
put  upon  the  term  by  reason  of  the  context  Now,  the 
words  of  the  contract  are :  ''  Your  commissions  are  £6  per 
cent,  on  the  net  proceeds  of  your  homeward  cargo,  after 
deducting  the  usual  charges,  as  arranged  by  the  African 


624  EXCHBQUBR  REPORTS. 

2^^^  Association"  &Cj  '^  from  the  gross  sales."  It  is  argued  that 
the  context  was  intended  to  explain  the  meaning  of  the 
term  ^'  net  proceeds"  to  be  the  gross  amount  of  sales,  after 
deducting  so  much  per  ton.  But  since  it  is  admitted  that 
the  £4  and  4/.  ISs.  per  ton  from  the  gross  sales  do  not  in- 
clude the  expenses  of  removing  the  cargo  from  the  ship 
nor  commission  on  the  sales^  if  that  construction  be  put 
upon  the  term,  the  result  would  be  that  the  owner  would 
have  to  pay  the  £6  per  cent,  on  such  expenses  and  com- 
mission, as  well  as  on  the  sum  he  actually  received.  It 
cannot  be  supposed  that  he  would  stipulate  to  pay  £6  per 
cent  on  the  sum  paid  to  the  broker.  On  the  other  hand^  if 
we  interpret  the  term  ''  net  proceeds"  to  mean  the  proceeds 
in  cash,  after  deducting  from  the  gross  sales  the  charges  of 
so  much  per  ton,  and  other  usual  charges,  the  meaning 
would  be,  that  the  captain  is  to  have  £6  per  cent,  on  the 
net  proceeds  of  the  cargo,  after  deducting  those  charges  only. 
There  is  certainly  some  difficulty  in  the  construction  con- 
tended for  on  behalf  of  the  defendants,  but,  upon  the  whole, 
I  think  it  best  to  give  the  term  its  ordinary  meaning,  so  that 
the  contract  will  be  £6  per  cent,  on  the  sum  which  comes  to 
handy  aft;er  deducting  from  the  gross  sales  not  only  the  £4 
and  4th  15«.  per  ton  for  port-charges  and  other  things,  as 
arranged  by  the  African  Association,  but  also  the  usual 
charges  for  brokerage,  &c  Since,  therefore,  the  plaintiff 
is  only  entitled  to  receive  £6  per  cent,  on  the  moDcy  which 
has  come  to  the  pocket  of  the  defendants,  my  Brother  Bclfe 
was  right  in  directing  a  nonsuit. 

SoLFE,  B. — ^I  am  of  the  same  opinion,  though  I  confess 
I  had  some  doubt  in  the  course  of  the  argument  whether  I 
took  a  right  view  at  the  trial.  The  term  ''net  proceeds," 
in  mercantile  language,  means  the  sum  actually  received 
aft;er  making  all  deductions ;  therefore  the  plaintiff,  being 
entitied  by  this  contract  to  £6  per  cent,  on  the  ''net  pro* 
oeeds,"  has  been  fiilly  paid,  if  that  term  here  means  the 
sum  actually  received  by  the  owner;  but  the  plaintiff  has 
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not  been  paid  if  it  means  something  beyond  the  amount  1847. 
actually  received  from  the  gross  sales.  The  question,  then,  cainb 
is,  whether  the  term  "  net  proceeds,"  in  the  contract,  means  „  ^' 
something  different  from  its  ordinary  acceptation.  Perhaps 
it  might  have  been  intended  that  the  commission  should  be 
payable  on  the  gross  sales,  after  deducting  the  usual  charges. 
Yet  the  language  of  the  letter  is  consistent  with  the  ordinary 
meaning  of  the  term ;  and  there  is  nothing  in  the  nature  of 
the  contract  which  seems  to  lead  to  the  one  conclusion  rather 
than  the  other.  There  is  no  hardship  in  construing  this 
letter  as  a  contract  to  pay  £6  per  cent  on  the  sum  actually 
realised  by  the  merchant ;  for  it  is  perfectly  obvious  that  he 
would  take  due  pains  to  recover  his  94  per  cent,  of  the 
cargo.  The  only  conclusion  which  I  can  come  to  is,  that 
the  term  "  net  proceeds "  must  receive  its  plain  and  ascer- 
tained meaning  as  used  in  ordinary  mercantile  language, 
and  that  was  shewn  by  evidence  in  the  cause. 

Aldebson,  B. — I  have  not  heard  the  whole  of  the  ar- 
gument, but  I  concur  in  thinking  that  the  rule  should  be 
discharged.  The  term  "  net  proceeds  "  must  be  construed 
to  mean  the  sum  actually  realised  by  the  sale  of  the  cargo ; 
the  second  part  of  the  contract  being  an  arrangement  be- 
tween the  parties,  that  a  certain  portion  of  the  charges  shall 
be  deducted  &om  the  gross  sales.  Unless  that  construction 
be  put  upon  the  document,  this  absurdity  would  follow, — 
that  there  would  be  included  in  the  net  proceeds  certain 
charges,  and,  amongst  others,  brokerage ;  so  that,  after  de- 
ducting the  usual  charges  as  arranged  by  the  African  As- 
sociation, the  plmntiff  would  receive  commission  upon  some- 
thing not  being  net  proceeds.  It  must  mean,  aft;er  deducting 
the  charges  as  arranged  by  the  Association,  and  also  the 
other  usual  costs  and  charges  of  the  sale  in  the  ordinary 
way,  and,  according  to  the  evidence  at  the  trial,  one  of  the 
usual  charges  is  bad  debts. 

Rule  discharged. 

VOL,  I.  MM  EXCH. 
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1847. 
Nao.  17.  Doe  d,  William  Burton  w.  John  White  and  Others. 

A  tefltotor  de-  .CjJECTMENT  to  recover  certain  freehold  and  copyhold 

lows :— "  l'  premises,  in  the  parish  of  Hales  Owen,  in  the  county  of 

Sann^STthaf  Worcester.     The  cause  came  on  for  trial  before  Gaselee, 

hoase,  shop,  Serjt.,  at  the  Worcester  Summer  Assizes,  1847,  when,  by 

now  in  the  te-  conscnt,  the  jury  found  the  following  special  verdict : — 
hCT  own  wlJ'''        Aaron  White,  late  of  Hales  Owen,  in  the  county  of 

use  and  pur-      Worcester,  beinsc  seised  in  fee  of  certain  freehold  and  copy- 
pose,  and  I  .  .... 
also  give  to  my  hold  premises,  duly  made  and  published  his  will,  bearing 

wife  Njmtiir  all 

that  messuage,  date  the  17th  day  of  July,  1820;  the  material  parts  of 
^^  ^t^ilT'    w^^^*^  *^  *8  follow :— "  I  give  to  my  wife  Nanny  White 

the  holding  of    all  that  house,  shop,  and  garden  now  in  the  tenure  of  Ben- 

C,  to  hold  to     ..  I     .  , 

her,  my  said      jamin  Yatcs  for  her  own  sole  use  and  purpose ;  and  I  also 

term  ofhef  ^  pve  to  my  wife  Nanny  White  all  that  messuage,  farm,  and 
and^f "^  ^^'  d  P^cmises  now  in  the  holding  of  Mr.  Chambers,  situate  at 
after  her  de-       Cakemorc,  in  that  part  of  the  parish  of  Hales  Owen  which 

cease  I  ffiTe 

and  devise  the  lics  in  the  oounty  of  Worcester,  except  the  half--acre  of 
OT  tencmra?*  land  now  lying  in  Upper  Quinton  Field,  and  now  in  the 
and  ^so  the       holding  of  my  son  George  White,  to  hold  to  her  my  said 

said  farm  and  a  ,/  o  ^ 

premises,  given  wife  during  the  term  of  her  natural  life ;  and  from  and  after 

to  my  said  wife  ij  ▼•  jj«xi«j  j. 

for  her  life  as  her  decease,  1  give  and  devise  the  said  messuage  or  tene- 
t^%t.  --t.  -d  also  the  said  farm  and  premises  given  to  my  said 
I  give  and  be-    ^iie  for  her  life  as  aforesaid,  to  my  son  John  White,  sub- 

queath  to  my 

son  George  the  ject  to  the  payment  out  of  the  aforesaid  premises  of  the  sum 
fwTtt  I  rented     ^^  J^^^  ^  ^  P*i^  ^  ^7  ^^  Gcorge  White,  and  also  the 

of  Lord  L.,  for 

his  own  use  and  benefit ;  and  I  also  gire  to  my  son  George  that  one  acre  of  copyhold  land  I 
bought  of  G.,  and  also  half  an  acre  of  freehold  land  adjoining  that  one  acre  of  copyhold  land." 
The  will  contained  other  devises,  and  at  the  end  was  this  passage : — *'  And  I  give  and  bequeath 
and  order  the  rents  or  interests  that  is  behind,  due,  and  unpaid  shall  go  and  be  paid  to  that 
person  1  have  left  the  estates  and  properties  respectively  to.  As  to  all  the  rest,  residue,  and 
remainder  of  my  property  whatsoever,  and  of  what  natare  or  kind  soever,  I  give,  devise,  and 
bequeath  the  same  to  be  equally  divided  between  and  amongst  my  said  wife  Nanny  and  her 
children  who  have  issues,  share  and  share  alike : " — Held,  first,  that  a  fee  in  the  lands  devised 
did  not  pass  to  George;  for,  though  the  word  "  estate,"  in  the  operative  part  of  a  will,  passes 
not  only  the  corpus  of  the  property,  but  all  the  interest  of  the  testator  in  it,  unless  controlled 
by  the  context,  yet  where  that  word  is  not  used  in  the  operative  claase  of  the  devise  itself,  but 
is  introduced  into  another  part  of  the  will  referring  to  it,  such  word  cannot  be  construed  aa 
having  the  effect  of  extending  the  meaning  of  the  operative  clause,  whether  prior  or  subsequent. 
Secondly,  that  the  children  of  the  wife  who  had  no  issue  at  the  death  of  the  testator  did  not 
take  any  interest  under  the  residuary  clause. 
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sum  of  £50  to  my  daughter  Sally  Powers.  I  give  and  be-  1847. 
queath  to  my  son  George  White  the  lease  of  the  farm  I  rented 
of  Lord  Ly ttleton  for  his  own  use  and  benefit ;  and  I  also 
give  to  my  son  George  White  that  one  acre  of  copyhold  land 
I  bought  of  Counsellor  Guest^  ^J^^S  ^^^  being  in  the 
uppermost  Quinton  Fields  in  the  parish  of  Holes  Owen ; 
and  also  half  an  acre  of  freehold  land  adjoining  that  one 
acre  of  copyhold  land^  which  I  purchased  of  Martin  and 
Home^  to  my  son  George  White ;  and  also  one  more  acre  of 
copyhold  land  I  bought  of  Counsellor  Guest,  lying  and 
being  in  Horsenail  Field,  in  the  parish  of  Hales  Owen,  to 
George  White,  and  now  in  his  own  occupation ;  and  also 
those  two  half-acres  of  land  lying  in  Horsenail  Field  to  my 
son  George  White ;  and  also  that  leasow  of  arable  land,  called 
the  Top  crofl,  containing  four  acres  and  a  half,  lying  and 
being  in  Ridge  Acre,  in  the  parish  of  Hales  Owen,  to  my  son 
George  White;  and  also  those  two  dwelling-houses,  shops,  and 
gardens  now  in  the  occupation  of  Benjamin  Clay  and  Thomas 
Haycock,  to  my  son  George  White ;  and  also  three  plecks  of 
land  or  gardens  that  I  inclosed  from  the  waste,  and  pur- 
chased of  the  surveyor  of  the  highways,  Mr.  Kichard  Block- 
sedge,  to  my  son  George  White ;  and  also  that  house,  shop, 
and  garden,  with  the  appurtenants  thereto  belonging,  situate 
in  Long-lane,  in  the  parish  of  Hales  Owen,  and  now  in  the 
occupation  of  Samuel  Partridge,  unto  my  son  George  White 
....  and  I  also  give  and  bequeath  to  my  daughter,  Sally 
Powers,  those  two  dwelling-houses,  shops,  and  gardens,  with 
the  appurtenances  thereto  belonging,  situate  in  the  parish  of 
Halea  Owen  and  county  of  Salop,  and  now  in  the  tenure  or 
occupation  of  J.  Gould,  to  and  for  her  own  use,  and  to  dispose 
of  them  as  she  may  think  proper  amongst  her  children ;  and 
if  she  should  die  without  disposing  of  the  aforesaid  property 
given  to  her,  for  it  to  go  and  be  divided  amongst  her  chil- 
dren, share  and  share  alike  ....  I  give  and  bequeath  to 
my  son,  John  White,  all  that  farm  or  estate  I  bought  of  Mr. 
Bradley^  of  London,  containing  about  twenty  acres,  situate 

M  M  2 
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1847.  at  the  Quinton,  in  the  parish  of  Hales  Owen  ....  And 
I  give  and  bequeath  and  order  the  rents  or  interests 
that  is  behindj  due  and  unpaid,  shall  go  and  be  paid  to  that 
person  I  have  left  the  estates  and  properties  respectively  to. 
As  to  all  the  rest,  residue^  and  remainder  of  my  property 
whatsoever,  or  of  what  nature  or  kind  soever,  I  give,  devise, 
and  bequeath  the  same  to  be  equally  divided  between  and 
amongst  my  said  wife  Nanny  White  and  her  children  who 
have  issues,  share  and  share  alike." 

Aaron  White  died  on  the  23rd  day  of  May,  1822,  leaving 
Nanny  White,  his  widow,  and  four  children  him  surviving, 
all  of  whom  were  then  married,  that  is  to  say,  Sally,  the 
wife  of  T.  Bowers ;  George  Whit«,  the  devisee  in  the  said 
will  mentioned ;  Lucy,  the  wife  of  W.  Burton,  and  John 
White,  one  of  the  within-named  defendants. 

All  the  children  except  George  White  had  issue  living  at 
the  time  of  the  death  of  Aaron  White. 

George  White  had  issue  between  the  death  of  Aaron 
White  and  the  death  of  Nanny  White,  which  issue  are  still 
living. 

Nanny  White  made  her  will,  duly  signed  and  attested, 
dated  30th  June,  1826,  and  thereby  gave  and  devised  all 
her  property  that  she  might  have  or  be  entitled  to  at  the 
time  of  her  death,  to  her  daughters  Sally  Powers  and  Lucy 
Burton,  to  be  equally  divided  between  them,  for  their  entire 
use  and  purpose,  and  to  their  heirs  and  assigns  for  ever. 

Nanny  White  died  in  the  month  of  January,  1829,  witJi- 
out  altering  or  revoking  her  said  will. 

George  White  was,  in  the  year  1830,  duly  admitted,  ac- 
cording to  the  custom  of  the  manor  of  Warley  Wigan,  to 
the  said  two  acres  of  copyhold  land  devised  to  him  by  the 
will  of  Aaron  White,  to  hold  for  all  such  estate  and  inter- 
est that  he  took  therein  under  the  said  will,  according  to  the 
custom  of  the  manor. 

George  White,  by  his  will  in  writing,  bearing  date  the  26th 
of  June,  1840,  and  duly  signed  and  attested  for  the  passing 
of  freehold  estates,  gave  and  devised  all  his  real  and  personal 
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estate  whatsoever  and  wheresoever,  unto  his  brother,  the  said      ^  1^47. 
John  White,  his  heirs,  executors,  and  administrators,  upon 
certain  trusts,  for  the  benefit  of  his,  the  said  George  White's, 
two  daughters.     George  White  died  in  the  month  of  July, 
1840,  without  altering  or  revoking  his  said  will. 

Lucy  Burton  died  intestate  in  the  month  of  March,  1837, 
leaving  William  Burton,  the  lessor  of  the  plaintiff,  her 
eldest  son  and  heir-at-law,  her  surviving;  and  the  said 
William  Burton,  the  husband  of  the  said  Lucy,  died  in 
the  month  of  September,  1841. 

After  the  death  of  George  White,  the  defendant  John 
White  claimed  to  be  entitled  as  devisee  under  the  said  will 
of  the  said  George  White,  as  tenant  in  fee- simple,  to  the 
whole  of  the  freehold  and  copyhold  premises  devised  by  the 
said  will  of  Aaron  White  to  the  said  George  White,  and 
procured  the  attornments  to  him  of  the  several  tenants  in 
possession  of  the  said  premises,  and  has  continued  to  receive 
the  whole  of  the  rents  thereof^  and  has  refused  to  account 
for  or  pay  over  any  part  of  such  rents  to  the  lessor  of  the 
plaintiff,  and  the  said  John  White  came  in  and  defended 
this  action  of  ejectment  as  landlord,  under  the  usual  land- 
lord's rule  for  that  purpose. 

The  other  defendants,  except  the  said  John  White,  were, 
at  the  commencement  of  this  action,  and  still  are,  the  several 
tenants  in  possession  of  the  said  freehold  and  copyhold  pre- 
mises devised  to  the  said  George  White,  which  premises  they 
severally  held  as  tenants  from  year  to  year  to  the  said  George 
White  in  his  lifetime,  and  ailer  his  death  attorned  and  paid 
rent  to  the  defendant  John  White  so  claiming  as  aforesaid, 
and  refused  to  pay  rent  to  the  lessor  of  the  plaintiff,  or 
to  acknowledge  him  as  landlord  of  any  part  of  the  said 
premises. 

Upon  the  death  of  the  said  George  White,  the  lessor  of  the 
plaintiff,  William  Burton,  claimed  as  heir-at-law  of  his  mo- 
ther, Lucy  Burton,  to  be  entitled  to  one  undivided  fourth 
part,  and  also  one  undivided  eighth  part  of  and  in  the  said 
freehold  and  copyhold  lands  and  premises  devised  by  the  said 
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1847.  will  of  Aaron  White  to  the  said  George  White,  allying 
that  the  said  Lucy  Burton  was,  at  the  time  of  her  death, 
entitled  to  one  undivided  fourth  part  thereof,  as  tenant  in 
common  in  fee  under  the  will  of  her  father,  Aaron  White, 
and  to  one  undivided  eighth  part  thereof  as  tenant  in  com- 
mon in  fee  under  the  will  of  her  mother,  the  said  Nanny 
White.  (The  special  verdict  then  stated  lease,  entry,  and 
ouster,  and  concluded  in  the  usual  form.) 

In  this  Term  (Nov.  10)  Phipson  appeared  to  argue  on 
behalf  of  the  plaintiff;  but  the  Court  caUed  on 

Hodgsojiy  for  the  defendant  (  fFAa^e/6y  with  him) — ^First, 
George  White  took  an  estate  in  fee  in  the  lands  devised. 
Though  the  testator  has  bequeathed  to  George  certain  free- 
hold and  copyhold  lands,  without  words  of  inheritance,  yet, 
by  a  subsequent  clause,  he  gives  the  rents  in  arrear  to  the 
persons  to  whom  he  has  left  the  ^'  estates  and  properties." 
That  clause  must  be  read  as  parcel  of  the  devise  of  the 
lands,  and  as  shewing  the  intention  of  the  testator  that 
George  should  take  an  estate  in  fee.     Randall  v.  Tuchin{a) 
decided,  that  the  word  ^'estate,"  used  in  the  operative  clause 
of  a  will,  although  referring  to  locality,  conveys  a  fee-simple, 
unless  there  is  in  the  will  other  matter  to  control  that  sig- 
nification.    There  Gibbsy  C.  J.,  in  delivering  judgment, 
says  (ft):  ^'It  is  admitted  by  the  counsel  for  the  plaintiff, 
that  the  word  ^  estate '  carries  a  fee,  unless  other  parts  of 
the  will  restrain  its  effect.    Formerly  a  narrower  construe* 
tion  prevailed ;  and  it  was  held,  that,  if  the  former  words 
described  locality,  the  word  *  estate '  was  not  descriptive  of 
the  quantity  of  interest,  but  designated  local  position ;  but 
it  is  now  held,  that  though  the  word  '  estate '  points  at  a 
certain  house  or  parish  where  the  estate  is  situate,  yet  it 
shall  carry  a  fee,  unless  restrained  by  other  parts  of  the  will. 
It  may  be  that  the  signification  of  the  word  *  estate  *  may 

(a)  6  Taunt.  410.  {b)  Page  416. 
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be  restrained}  but  it  lies  on  the  party  who  seeks  to  narrow  1847. 
its  construction  to  shew  by  what  expressions  in  the  will  it  is 
restrained."  This  case  might  have  been  different^  if  the  first 
devise  had  been  strictly  one  for  life ;  but^  being  indefinite, 
the  subsequent  clause  makes  it  the  same  as  if  the  testator 
had  said,  '^  I  give  my  '  estates  and  properties '  to  my  sons 
and  daughters,"  which  would  clearly  pass  the  fee.  [Pollock, 
G.  B. — The  testator  only  meant  by  the  latter  clause  to  de- 
signate the  persons  whom  he  intended  to  receive  the  unpaid 
rents.]  In  Wilkinson  v.  Chapman  {a),  the  testator,  after 
giving  his  wife  an  annuity  for  her  life,  ^^  to  be  issuing  out 
of  all  his  real  estate,  lands,  and  hereditaments  in  P.,"  de- 
vised ^Hhe  said  estate,  lands,  and  hereditaments"  to  his 
daughter  and  her  heirs;  but,  in  case  his  daughter  died 
under  twenty  •one,  and  without  issue,  he  devised  ^Hhe  said 
estate,  lands,  and  hereditaments "  to  his  wife  for  her  life, 
and,  after  her  decease,  to  the  children  of  A.  share  and  share 
alike;  and  it  was  held,  that,  subject  to  the  previous  inter- 
ests given  to  the  daughter  and  to  the  wife,  the  children  of 
A.  living  at  the  testator's  death  took  an  estate  in  fee. 
liord  Clifford,  M.  R.,  in  delivering  judgment  says,  "  What- 
ever might  have  been  the  opinion  of  the  Court  had  the  case 
been  new,  the  authorities  have  clearly  established  that  the 
word  ^  estate ' — ^unaccompanied  by  any  other  expression  in- 
dicating that,  in  using  it,  a  testator  meant  to  denote  the 
locality  of  the  property,  and  not  quantum  of  interest — will 
pass  the  fee ;  and  even  where  the  words  have  been  ^  all  my 
estate  in  or  at  A.,'  the  fee  has  been  held  to  pass.  On  the 
other  hand,  where  it  appears  by  the  context  that  the  testa- 
tor, in  using  the  word  ^  estate,'  meant  not  to  convey  the 
quantum  of  interest,  but  to  point  out  a  description  of  the 
property,  there  the  word  'estate'  will  not  ex  vi  termini 
pass  the  fee."  Though  the  testator,  in  bequeathing  the 
unpaid  rents,  has  used  the  word  "  estate  "  with  reference  to 

(a)  3  Russ.  145. 
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1847.  the  devise  to  his  wife,  which  is  for  life  only,  that  is  no 
reason  for  restricting  the  words  of  the  other  devise,  which  is 
capable  of  carrying  the  fee.  In  Stewart  v.  Gamett{a)^  the 
devise  was  of  '^one  moiety  of  the  rents,  issues,  and  profits  of 
my  estate  named  Islington,  to  be  divided  equally  amongst 
my  grandchildren;  the  other  moiety  of  the  rents,  issues,  and 
profits  of  my  said  estate  I  give  to  my  son  and  his  heirs ;" 
and  it  was  held  that  the  grandchildren  took  the  fee  as 
tenants  in  common  in  a  moiety  of  the  estate.  In  the  case 
of  Goodwyn  v.  Goodwyn  (6),  Lord  Hardwicke  expressed  some 
doubts  whether  under  a  devise  of  "  all  my  estates  ^  the  fee 
passed ;  but  in  Jarman  on  Wills  (c),  it  is  said  to  "  have  been 
long  established,  that  a  devise  of  a  testator's  estate  includes 
not  only  the  corpus  of  the  property,  but  the  whole  of  his 
interest  therein ;  and  the  same  effect  has  been  given  to  the 
word  'estates'  in  the  plural  number,  notwithstanding  the 
doubts  expressed  by  Lord  Hardwicke."  In  Roe  v.  Bacon  (rf) 
the  devise  was  to  the  testator's  wife  of  "  all  and  singular 
my  freehold  lands,  messuages,  and  tenements  at  Tutbury, 
&c,  or  elsewhere,  together  with  all  my  household  goods, 
cattle,  chattels,  &c«  for  life;  and  afler  her  decease,  then  all 
the  said  estate,  goods,  Sfc.  to  be  divided  among  my  sons,  &c., 
share  and  share  alike ;"  and  it  was  held  that  the  sons  took 
a  fee  in  the  lands  afler  the  death  of  the  wife.  Lord  EUenr 
borough  there  says,  '^  If  we  were  called  on  to  construe  this 
will  with  the  same  critical  precision  that  would  be  pre- 
scribed to  a  granunarian,  I  should  be  much  inclined  to 
adopt  the  argument  of  the  learned  counsel,  because  the  said 
estates  do  seem,  in  strictness,  to  refer  to  the  freehold  lands, 
messuages,  and  tenements  before  devised,  according  to  the 
rule,  verba  relata  inesse  videntur.  But  in  cases  of  this 
sort,  unless  the  testator  uses  expressions  of  absolute  restric- 
tion, it  may  in  general  be  taken  that  he  intends  to  dispose 


(a)  3  Sim.  398.  (c)  Vol.  2,  p.  181. 

(Jb)  1  Yes.  sen.  227.  {d)  4  M.  &  Sel.  366. 
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of  the  whole  interest;  and  in  furtherance  of  this  intention,  1847. 
courts  of  justice  have  laid  hold  of  the  word  estate  as  passing 
a  fee,  wherever  it  is  not  so  connected  with  a  mere  local  de- 
scription, as  to  be  cut  down  to  a  niore  restrained  significa- 
tion. Now  in  this  case  we  find  the  word  estatesy  which  at 
this  day  may  be  taken  to  be  equivalent  to  estate  for  the 
purpose  of  passing  the  whole  interest ;  and  really  an  argu- 
ment is  afforded  firom  the  company  in  which  this  word  is 
found,  why  it  should  so  mean.  For  the  testator  devises  all 
the  said  estates,  goods,  ifc,  amongst  his  sons,  which,  without 
doubt,  passed  the  entire  property  in  the  goods  to  them; 
wherefore,  by  the  aid  of  collocation,  the  word  estates  may, 
I  think,  fairly  be  intended  to  comprehend  the  entire  interest 
in  the  lands."  Instead  of  using  the  word  "  estate"  in  every 
devise,  the  testator  here  concludes  by  saying  that  the  devisees 
shall  have  the  unpaid  rents  of  the  estates  and  properties 
which  he  has  respectively  given  to  each.  [Parke,  B. — By 
that  clause  the  testator  does  not  purport  to  give  any  estate, 
but  it  is  only  descriptive  of  what  he  had  given  before.] 
When  the  testator  says,  '*  I  have  given  my  estate  and  pro- 
perties to  certain  persons,"  there  is  a  clear  declaration  of 
intention.  In  the  devise  to  John,  the  testator  uses  the 
word  '^  estate."  The  authorities  are  collected  in  Jarman 
on  Wills  (a),  from  which  it  is  evident  that  the  word  "  es- 
tate" win  pass  the  fee,  unless  it  distinctly  appears  to  be 
qualified  by  something  previous. 

The  second  point  is,  whether  the  children  of  the  testator^s 
wife  who  had  no  issue  at  his  death,  took  any  interest  under 
this  will.  The  testator  gives  the  residue  of  his  property  to 
be  equally  divided  between  his  wife  and  "her  children  wfio 
have  issue.**  It  does  no  violence  to  the  language  to  construe 
that  as  a  gifl  to  the  wife  and  such  children  as  shall  have 
issue.     [Parke,  B. — K  the  devise  had  been  to  "  children," 

(a)  Vol.  2,  p.  181. 
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1847.         those  only  would  have  taken  who  were  living  at  the  time 
of  the  testator's  death.] 

Phipson  was  not  called  upon  to  ai^e. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — (After  stating  the  special  verdict) 
There  are  two  questions  raised  by  this  special  verdict. 

The  first,  whether  the  devise  to  George  White  carried  a 
fee  in  the  devised  lands. 

The  second,  whether,  under  the  residuary  devise,  the 
children  of  Nanny  White,  who  had  no  issue  at  the  death  of 
the  devisor,  took  any  interest. 

We  are  all  satisfied  upon  both  of  these  points,  and  decide 
them  in  favour  of  the  lessor  of  the  plaintiff. 

The  first  question  depends  upon  the  construction  of  the 
words  '^  estates  and  properties,"  in  the  part  of  the  will  in 
which  they  are  used. 

The  devise  to  George  White  of  half  an  acre  of  freehold 
land,  an  acre  of  copyhold  land,  a  leasow  of  arable  land,  &c., 
unquestionably  passed  an  estate  for  life  only  to  Geoige 
White ;  but  the  learned  counsel  for  the  defendant  contends 
that  the  operation  of  this  devise  is  extended  by  tJhe  subse- 
quent words,  ^^  I  give  and  bequeath  and  order  the  rents  or 
interest  that  is  behind,  due  and  unpaid,  shall  go  and  be  paid 
to  that  person  1  have  left  the  estates  and  properties  respect- 
ively to." 

It  is  contended  that  this  clause  is  explanatory  of  the  tes- 
tator's meaning,  and  shews  that  he  intended  all  his  interest 
in  the  devised  land  to  pass. 

It  is  established  by  a  long  course  of  decisions^  that  the 
word  "  estate  "  or  "  estates,"  used  in  the  operative  part  of 
the  will,  passes  not  only  the  corpus  of  the  property,  but  all 
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the  interest  of  the  testator  in  it,  unless  controlled  by  the  1847. 
context;  and  that  superadded  words  of  local  description, 
more  applicable  to  the  corpus  of  the  property,  indicating  its 
situation  or  the  nature  of  its  occupation,  do  not  prevent  it 
from  passing  the  whole  interest.  Nor  do  words  apparently 
explanatory  of  the  meaning  of  the  term  inserted  in  the  de- 
vise itfielf,  as  where  the  testator  leaves  his  real  estate,  that 
is,  his  land  and  buildings  situate  at  A. :  Denne  v.  Wood  {a)  ^ 
or  his  freehold  estate,  consisting  of  thirty  acres  of  land : 
Gardner  v.  Harding  (b) ;  or  where  the  testator,  after  de- 
vising dwelling-houses  to  one  for  life  (with  a  minute  de- 
scription), all  which  estates  he  devised  after  his  death  to 
another:  Randellv.  Tttchin  (c).  The  Courts  have  extended 
the  meaning  of  th^  word  in  order  to  effectuate  what  it  may 
always  be  presumed  that  it  was  the  intention  of  the  testator 
to  have  done. 

But  where  the  word  '^  estates  "  is  not  used  in  the  opera* 
tive  clause  of  the  devise  itself,  but  is  introduced  into  another 
part  of  the  will  referring  to  it,  we  find  no  decision  or  dictum 
authorising  us  to  construe  it  as  having  the  effect  of  extend- 
ing the  meaning  of  the  operative  clause,  whether  prior  or 
subsequent,  and  to  read  the  will  as  if  the  testator  had  said 
^'  by  the  devise  of  lands  in  another  clause  I  mean  to  give  all 
my  estate  in  these  lands." 

This  is  the  distinction  pointed  out  by  Gibbs,  C.  J.,  in  the 
case  just  referred  to  of  Rnndell  v.  Tuchin,  where  he  says  that 
the  word  *'  estate  "  is  here  used  in  the  operative  part  of  the 
devise,  not  introduced  incidentally  after  the  devising  part  is 
perfected,  but  introduced  in  the  devise  itself;  and  Heath, 
J.,  states  the  rule  to  be,  that  where  the  word  "  estate  "  is  an 
operative  word,  it  passes  the  fee. 

And  it  has  been  long  settled,  that  where  the  word  is  used 
in  a  prior  part  of  the  will,  as  where  the  testator  says,  "  as 

(a)  7  Taunt.  35.         {h)  2  Moore,  565.         (c)  6  Taunt.  410. 
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1847.  to  all  my  estate^  I  devise  the  same  as  follows,"  and  then 
proceeds  to  devise  lands,  the  use  of  the  word  "  estate  "  will 
not  enlarge  the  subsequent  devises.  It  cannot  be  construed, 
in  that  case,  as  meaning  a  declaration  by  the  testator  that,  by 
the  subsequent  devise  of  land,  he  meant  to  devise  a  fee ;  nor 
can  it  in  this  be  held  to  amount  to  a  statement  by  the  tes- 
tator that,  by  the  prior  devise,  he  intended  that  all  his  in- 
terest should  pass. 

For  these  reasons,  we  are  of  opinion  that  a  fee  in  the 
several  lands  devised  did  not  pass  to  George  White.  As  the 
devise  itself  did  not  carry  a  fee,  the  subsequent  words  merely 
referring  to  it,  and  not  being  intended  themselves  to  give 
any  interest  in  the  lands,  do  not.  They  are  merely  descrip- 
tive of  persons  to  whom  something  else  is  given  in  a  prior 
part  of  the  will. 

On  the  second  question  we  have  already  given  our 
opinion.  The  words  ^^  who  have  issue "  must  mean,  who 
have  when  the  will  takes  effect,  that  is,  at  the  time  of  the  tes- 
tator's death ;  as  a  devise  to  her  ajid  her  children  would  in- 
clude only  the  children  living  at  that  time,  the  superadded 
description  of  having  issue  must  be  construed  as  applicable 
to  those  children  who  then  have  issue.  Upon  the  latter 
point  no  stress  was  laid  by  the  able  counsel  for  the  de- 
fendant. 

Judgment  for  the  plaintiff. 
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1847. 

Duncan  r.  Benson.  Nov.  24. 

A  SSUMPSIT The  first  count  of  the  declaration  stated,  The  master  of 

that  the  defendant,  before  and  at  the  time  of  the  making  of  by  perils  of  the 
the  promise  &a,  was  owner  of,  and  interested  in,  and  in  ^J^  a^ITfo!" 
possession  of  a  certain  ship  called  the  "  Lord  Cochrane,"  J^'f^^^^^ 
then  being  at  a  certain  port,  to  wit,  Pernambuco,  in  South  bond,  for  ncccs- 
America,  and  bound  from  thence  to  a  certain  port,  to  wit,  ship,  freight, 
Liverpool,  in  England,  of  which  said  ship  one  L.  Smith  J^ongrt^which 
then  was  the  master  duly  appointed   by  the   defendant;  were  the  plain- 

.  .  .       iifi  B  goods. 

and  thereupon  the  plaintiif,  to  wit,  on  &c.,  at  the  special  The  ship  and 
instance  and  request  of  the  defendant,  caused  to  be  shipped  less^haiTthe 
and  loaded  in  and  on  board  of  the  said  ship,  at  Pernam-  !„"  ^e"?idnt1ff 
buco,  divers  goods  and  merchandise  of  him  the  plaintiff,  of  was  obliged  to 

i./«i  1  n  y  \  '    1   contribute  to- 

great  value,  to  wit,  of  the  value  of  5000i.,  to  be  carried  wards  the  differ- 

and  conveyed  in  the  said  ship  by  the  defendant  for  the  to  pay'his  pro- 
plaintiff,  from  Pernambuco  to  Liverpool,  and  there,  to  wit,  po^uon  of  the 
at  Liverpool,  to  be  delivered  by  the  defendant  to  the  plain-  instituted  in  the 
tiff,  the  dangers  and  accidents  of  the  seas  and  navigation  raitj  by  the 
only  excepted,  for  certain  freight  and  reward  then  agreed  bond^l/wrf 
to  be  paid  by  the  plaintiff  to  the  defendant  in  that  behalf;  that  the  plaintiff 

,  ,  ,  might  maintain 

and  thereupon  afterwards,  to  wit,  on  &c,  the  said  ship  set  anactionagainst 

•ij  jji.»j  jy  f^  ia      ^c  owner  of  the 

sail  and  proceeded  on  her  said  voyage  from  Pernambuco  to  ghip  on  an  im- 

Liverpool,  with  the  said  goods  and  merchandise  of  the  ^^indcmn^f*^- 

plaintiff  and  certain   other  cargo  on  board  thereof,  and  also,  that  a  pica 

afterwards,  and  whilst  she  was  so  proceeding  on  her  said  bond  was  exe- 

voyage  with  the  said  goods  and  merchandises  and  cargo  on  faster  without 

board  thereof  as  aforesaid,  to  wit,  on  &c.,   the  said  ship  ej^P^ss  autho- 

^  '^   nty  from  the 

struck  upon  a  certain  reef  and  upon  a  certain  bank  in  the  defendant,  and 
high  seas,  by  which  the  said  ship  became  and  was  greatly  game  was  exe- 
injured  and  damaged ;  and  thereupon,  and  in  consequence  ^^^ 'aira  ex°"* 
of  the  said  injury  and  damage  so  sustained,  it  became  and  ceeded  the  Ta- 

1  ,   .  ,  1  ,  ,       lue  of  the  ship 

was  proper  and  necessary,  and  it  was  then  deemed  to  be  and  freight,  and 
proper  and  necessary  by  the  said  L.  Smith,  he  then  being  defendant  had 

notice  he  aban- 
doned the  ship 
and  freight,  and  nerer  did  ratify  the  act  of  the  master,  was  bad  on  general  demurrer. 


p. 
Benson. 
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1847.  the  master  of  the  said  ship  and  the  agent  of  the  defendspt 
Duncan  ^^  ^^^^  behalf,  to  put  back  and  sail  back  again  to  Pemam- 
buco,  to  have  the  said  injury  and  damage  repaired ;  and  the 
said  ship,  with  the  sidd  goods  and  merchandises  of  the 
plaintiff  and  the  said  other  cargo  so  on  board  thereof,  did 
thereupon  then  put  back  and  sail  back  again  to  Pernam- 
buco ;  and  the  said  injury  and  damage  was  then  and  there 
repaired  by  and  under  the  direction  and  authority  of  the 
said  master;  and  the  costs  and  expenses  then  necessarily 
incurred  at  Pemambuco  in  and  about  the  repairing  the  siud 
damage  and  injury,  and  in  and  about  providing  the  neoes* 
sary  stores  and  victuals  for  the  supply  of  the  said  ship  and 
the  crew  thereof,  and  in  and  about  making  and  disbursing 
the  other  payments  and  disbursements  then  properly  and 
necessarily  made  and  disbursed  by  the  said  master,  on  be- 
half of  the  defendant,  at  Pernambuco,  in  order  to  have  the 
said  repairs  effected,  and  to  enable  the  said  sliip  to  com- 
plete the  said  voyage  in  which  she  was  then  engaged,  that 
is  to  say,  from  Pernambuco  to  Liverpool,  amounted  in  the 
whole  to  a  large  sum,  to  wit,  the  sum  of  7132/.  3«.  Sd. 
And  the  plaintiff  in  fact  saith,  that  Pemambuco  was  and 
is  a  foreign  country,  that  is  to  say,  in  South  America ;  and 
neither  the  defendant  nor  any  other  person  interested  in 
the  said  ship  was  then  there,  but,  on  the  contrary  thereof, 
were  natives  of  and  then  resident  in  England;  and  the 
said  master  of  the  said  ship,  that  is  to  say,  the  said  L. 
Smith,  had  not,  nor  was  he  provided  by  the  defendant,  nor 
any  other  person,  with  money  or  funds  to  enable  him  to 
pay  and  defray  the  costs  and  expenses  aforesaid,  or  to  com* 
plete  the  said  voyage  in  which  the  said  ship  was  then  en- 
gaged, that  is  to  say,  from  Pemambuco  to  Liverpool ;  and 
thereupon,  being  then  unable  to  raise  or  borrow  money  by 
any  other  means,  in  order  to  obtain  the  said  sum  neces* 
sarily  required  by  him  in  that  behalf  to  pay  and  defray  the 
said  costs  and  expenses  so  necessarily  incurred  as  aforesaid, 
the  said  L.  Smith,  then  ))cing  master  of  the  said  ship,  and 
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acting  as  such^  and  within  the  scope  of  his  authority,  did         1947. 
then  and  there,  at  Pernambuco,  to  wit,  on  &c,  lawfully      dukcam 
execute  a  certain  bottomry  bond  under  his  hand  and  seal,  9. 

in  three  parts,  all  of  which  said  parts  were  duly  signed  and 
sealed  by  him  the  said  L.  Smith,  as  such  master,  and  were 
dated  of  the  same  day,  and  were  to  the  same  tenor  and 
effect ;  and  each  of  the  said  writings  was  to  the  efl^t  fol- 
lowing, that  is  to  say,  that  he  the  said  L.  Smith,  master 
of  the  barque  or  vessel  called  the  '^  Lord  Cochrane,"  of 
London,  of  the  burthen  of  449  g  tons,  or  thereabouts, 
then  at  anchor  in  the  outer  roads  of  that  harbour  of  Per- 
nambuco,  and  bound  for  Liverpool  (meaning  the  said  ship), 
for  himself  and  in  the  names  of  T.  Benson  (meaning  the 
defendant)  and  W-  Benson,  both  of  the  city  of  London, 
merchants  and  ship-owners,  their  heirs,  executors  &c., 
owners  of  the  sud  barque,  were  held  and  firmly  bound  unto 
Messrs.  M^Cahnont  &  Co.  of  that  city  of  Pemambuco,  mer- 
chants, in  the  penal  sum  of  £10,000  of  the  lawful  money 
of  Great  Britain,  for  the  payment  of  which,  well  and  truly  to 
be  made  unto  the  said  M^Calmont  &  Co.,  their  heirs,  exe- 
cutors, &C.,  he,  the  said  master,  thereby  bound  himself,  as 
well  as  the  aforesud  owners,  their  heirs,  executors,  and  ad- 
ministrators, firmly  by  those  presents ;  and  it  was  in  and 
by  the  said  bottomry  bond  further  expressed  and  declared, 
that  whereas  the  above-bounden  L.  Smith,  for  himself  and 
owners,  had  taken  up  and  received  of  and  fix>m  the  said 
M'Calmont  &  Co.  the  full  and  just  sum  of  7132/.  Ss.  Sd., 
being  the  needful  repairs  to,  and  expenses  on,  the  said  barque 
and  her  caigo,  the  said  barque  having  been  compelled  to  re- 
enter the  said  port  of  Pemambuco,  in  consequence  of  striking 
upon  the  bank  and  reef  off  that  harbour,  when  attempting 
to  proceed  on  her  voyage  to  Liverpool,  upon  Saturday  the 
29th  day  of  June  then  last  past,  and  which  said  sum  of 
T\Z2L  3«.  ScL  was  to  run  on  the  block  freight  and  cargo  of 
the  said  barque  ''Lord  Cochrane,"  whereof  the  said  L.  Smith 
was  master,  and  to  proceed  from  thence  to  the  port  of 
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Liverpool  at  the  rate  or  premium  of  £20  per  cent.,  in  con- 
Duncan      sideration  whereof,  the  usual  rieks  of  the  seaa  excepted, 
^-  and  for  the  further  security  of  the  said  M'Calmont  &  Co., 

the  sidd  L.  Smith,  for  himself,  as  well  as  in  the  names  of 
the  before-mentioned  owners,  did,  by  those  presents,  mort- 
gage and  assign  over  to  the  said  M'Calmont  &  Co.,  thdr 
heirs,  &c.,  the  said  barque  ^'  Lord  Cochrane,"  her  fraght 
and  cargo,  together  with  all  her  tackle,  apparel,  furniture, 
and  appurtenances ;  and  it  was  furdier  declared  that  the 
said  barque  ^'  Lord  Cochrane,"  her  freight  and  cargo»,  were 
thus  assigned  over  for  the  security  of  the  money  taken  up 
by  the  said  L.  Smith  for  himself  and  the  before-recited 
owners,  and  should  be  delivered  to  no  other  use  or  purpose 
whatsoever  until  payment  of  that  bond  was  first  made,  with 
the  premium  that  might  become  due  thereon :  and  the  con- 
dition of  the  said  writings  obligatory  was  thereunto  and  to 
each  of  them  subscribed  to  be  to  the  tenor  and  effect  follow- 
ing, that  is  to  say,  that  if  the  above-bounden  L.  Smith,  for 
himself  and  his  said  owners,  their  heirs,  executors,  &a, 
should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  M^Calmont  &  Co.,  or  their  attomies  in  England, 
legally  authorised  to  receive  the  same,  their  heirs,  executors, 
&c,  the  full  and  just  sum  of  8568/.  I2s.  Ad.  sterling,  being 
the  principal  of  that  bond,   together  with  the  premium 
which  should  become  due  thereon  at  or  before  the  expira- 
tion of  twenty  days  after  the  arrival  of  the  said  barque  in 
the  port  of  Liverpool,  or,  in  case  of  the  loss  of  the  said 
barque,  such  an  average  as  should  have  become  due  on  the 
salvage,  then  that  obligation  to  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue;  and  that 
having  signed  to  three  bonds  (meaning  the  said  bottomry 
bonds),  all  of  the  same  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  two  should  be  void  and  of  no  effect ; 
as  by  the  said  bottomry  bonds,  reference  being  thereunto 
had,  will  fully  appear.     And  the  plaintiff  in  fact  saith,  that 
the  said  M'Calmont  &  Co.  then  duly  advanced,  lent,  and 


MICHAELMAS   TBRM^    11  VICT.  541 

paid  to  the  said  L.  Smithy  as  such  master  as  aforesaid,  the         1847. 
sum  of  7,132/.  3*.  8<i,  upon  the  security  aforesaid,  and  on       dumcan 
no  other,  and  which  said  sum  was  then  duly  applied  by  the  ^* 

said  L.  Smith  in  paying  and  defraying  the  said  costs  and 
expenses  so  necessarily  incurred  at  Pemambuco  as  aforesaid ; 
And  the  plaintiff  further  saith,  that  the  said  bottomry  bond 
was  a  valid  and  binding  instrument,  and  operated  by  law  to 
bind  and  hypothecate  the  said  cargo  on  board  the  said  ship, 
and,  amongst  it,  the  said  goods  and  merchandize  of  him  the 
plaintiff  so  shipped  and  loaded  on  board  thereof  as  afore- 
said, of  all  which  said  several  premises  the  defendant  then, 
and  before  the  making  of  the  promise  hereinafter  mentioned, 
had  notice:  and  thereupon  and  in  consideration  of  the  said 
several  premises,  the  defendant  then  promised  the  plaintiff 
to  indemnify  and  save  him  harmless  against  any  loss  or 
damage  which  might  lawfully  accrue  to  him,  the  plaintiff, 
as  owner  of  the  said  goods  and  merchandises,  by  or  by 
reason  of  the  said  premises.  And  the  plaintiff  in  fact  says, 
that  ailerwards,  to  wit,  on  &c.,  the  said  ship  again  pro- 
ceeded on  her  said  voyage,  and  with  her  said  cargo,  and 
with  the  said  goods  and  merchandises  of  the  plaintiff,  then 
being  part  of  the  sidd  cargo,  to  wit,  on  &c,  arrived  at 
Liverpool  aforesaid.  And  the  plaintiff  further  saith,  that 
the  said  L.  Smith  did  not,  nor  did  the  defendant,  nor  the 
said  W.  Benson,  nor  did  any  or  either  of  them,  nor  any  one 
for  them  or  in  their  behalf,  at  or  before  the  expiration  of 
twenty  days  after  the  arrival  of  the  said  ship  at  Liverpool, 
or  at  any  other  time,  pay  to  the  said  M^Calmont  &  Co.,  or 
to  any  one  on  their  behalf,  the  siud  sum  of  8558/.  I2s.  Ad, 
in  the  said  bond  mentioned,  or  any  part  of  the  sidd  last- 
mentioned  sum.  And  the  plaintiff  further  says,  that  by 
reason  of  the  non-payment  of  the  stud  sum  of  8558/.  12^.  4^., 
according  to  the  tenor  and  effect  of  the  said  bond,  the  said 
M'Calmont  &  Co.,  in  due  form  of  law,  to  wit,  on  &c.,  took 
proceedings  and  made  suit  in  the  Court  of  Admiralty,  against 
the  said  ship,  her  freight,  and  cargo,  to  recover  payment  of 

nn2 
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1847.  the  siud  sum  of  monej^  and  afterwards^  to  wit,  on  the  day  and 
Duncan  jear  aforesaid,  duly  obtained  judgment  and  execution  for  the 
Bknsom  recovery  thereof,  and  the  costs  of  the  said  suit,  amounting 
together  to  a  large  sum,  to  wit,  the  sum  of  13,991/.  5s.  Sd. 
And  the  plaintiff  further  saith,  that  the  value  of  the  said 
ship,  and  of  her  freight,  and  of  her  tackle,  apparel,  furni- 
ture, and  appurtenances,  then  amounted  in  the  whole  to  a  less 
sum  than  the  said  sum  of  8558/.  I2s.  4i£  in  the  said  bond 
mentioned,  to  wit,  to  the  sum  of  3191/.  5s.  Sd.,  and  which 
sum  alone  was  realised  to  the  said  M'Calmont  &  Co.  out  of 
and  in  respect  thereof,  whereby  and  by  reason  of  which  said 
several  premises,  a  large  sum,  to  wit,  the  sum  of  £10,000, 
remained  and  was  due  and  unpaid  to  the  said  M'Calmont 
&  Co.,  upon  and  by  virtue  of  the  said  bond  and  judgment ; 
whereupon  the  plaintiff,  to  wit,  on  &c,  was  forced  and 
compelled  to  pay  to  the  said  M'Calmont  &  Co.,  and  did 
then  pay  to  the  said  M'Calmont  &  Co.,  as  a  contribution 
towards  the  said  last-mentioned  sum  and  the  interest 
thereon  lawfully  accruing,  for  all  which  he  and  his  said 
goods  and  merchandise  were  then  liable,  a  lai^e  sum,  to 
wit,  the  sum  of  £2000,  then  being  a  less  sum  than  the 
value  of  his  said  goods  and  merchandises,  and  being  over 
and  above  the  said  freight  payable  in  respect  thereof.  And 
the  plaintiff  ftirther  saith,  that  the  said  payment  and  con- 
tribution which  he  was  so  compelled  to  make  as  aforesaid, 
was  loss  and  damage  which  lawfully  accrued  to  him,  the 
plaintiff,  as  owner  of  the  said  goods  and  merchandises,  for 
and  by  reason  of  the  said  premises  in  the  introductory  part 
of  this  declaration  mentioned:  and  he,  the  plaintiff,  also 
sustained  further  loss  and  damage  which  lawfully  accrued 
to  him  as  owner  of  the  said  goods  and  merdiandise,  by 
reason  of  the  said  premises  last-mentioned,  that  is  to  say, 
loss  and  damage  to  the  amount  of  £1000,  for  costs  whidi 
he  the  plaintiff  was  forced  and  obliged  to  pay  and  become 
liable  to  pay,  as  well  to  the  said  M^Calmont  &  Co.,  as  for 
his  own  costs  necessarily  and  justifiably  incurred  by  him,  in 
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and  about  the  said  proceediDgs  in  the  said  Admiralty        1847. 
Court,  which  were  so  taken  upon  the  said  bond,  by  reason      duncIn 
of  the  defendant  haying  refused  to  pay  the  said  sum  therein  ^' 

mentioned,  of  all  which  said  several  premises  the  defendant 
then  had  notice.  Yet  the  defendant,  not  regarding  his 
promise,  did  not  nor  would  indemnify  or  save  harmless  the 
plaintiff  against  the  said  loss  or  damage  which  so  lawfully 
accrued  as  aforesaid  to  the  plaintiff,  as  owner  of  the  said 
goods  and  merchandise,  or  any  part  or  portion  thereof,  but 
wholly  neglected  and  refused  so  to  do.  Whereby  and  in 
consequence  whereof,  the  plaintiff  hath  wholly  lost  and 
been  deprived  of  the  said  several  smns,  which  he  the  plain- 
tiff was  so  forced  and  compelled  to  pay  as  aforesaid,  and  by 
means  of  the  said  several  premises  the  plaintiff  hath  been 
and  is  otherwise  greaUy  injured  and  damnified. 

Flea,  that  the  said  bottomry  bond  was  executed  by  the 
said  master  without  any  express  authority  from  the  defend- 
ant^  and  that  before  and  at  the  time  when  the  same  was 
executed  by  the  said  master,  at  the  place  and  under  the 
circumstances  in  the  said  first  count  mentioned,  the  amount 
of  the  costs  and  expenses  in  the  said  count  mentioned  would 
exceed,  and  in  fact  exceeded,  the  amount  of  what  would  be 
and  was  the  value  of  the  said  ship  when  repaired,  as  in  tiie 
said  count  mentioned,  and  of  all  the  freight  which  would  be 
earned  by  the  said  ship,  in  case  she  should,  after  being  re- 
paired as  in  that  count  mentioned,  proceed  upon  her  said 
voyage,  and  should  safely  arrive  at  Liverpool  with  all  her 
carga  And  the  defendant  further  saith,  that  when  and 
BO  soon  as  he  received  notice  of  the  premises,  he  did  abandon 
the  said  ship,  and  all  right  and  tide  to  the  same,  and  to  aU 
freight  in  respect  of  the  said  voyage,  and  did  refuse  to  ratify, 
and  never  did  ratify,  the  act  of  the  said  master  in  executing 
the  said  bottomry  bond  as  in  the  said  count  mentioned. 
Verification. 

General  demurrer,  and  joinder. 

The  case  was  argued  in  Trinity  Term,  1845,  by  Martin^ 
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1847,        for  the  plaintiff,  and  Sir  T.  JFilde  for  the  defendant ;  and 
^^^^      again,  by  desire  of  the  Court,  in  Easter  Term,  1847  (April 
^'  30  and  May  5),  by  Martin  for  the  plaintiff,  and  Sir  Fitzray 

Kelly  for  the  defendant. 

Arguments  for  the  plaintiff. — The  declaration  is  good. 
The  liability  of  the  defendant  arises  from  dear  legal  princi- 
ples. The  contract,  which  is  made  with  the  owner  of  the 
ship  by  his  accredited  agent,  is  to  bring  home  the  plain- 
tiff's goods  in  that  particular  ship,  subject  to  the  ordinary 
proviso  respecting  dangers  of  the  seas.  The  ship  sustained 
an  injury ;  and  it  being  the  duty  of  the  owner  to  repair, 
the  law  empowers  him  for  that  purpose  to  hypothecate  the 
goods  of  the  merchant.  Some  expressions  of  Lord  Staw^ 
elly  in  his  celebrated  judgment  in  the  case  of  The  Gratttu- 
dine  (a),  will  be  referred  to,  as  shewing  that  the  master  is 
the  agent  of  the  owner  of  the  goods;  but  that  is  not  so.  In 
cases  of  unavoidable  necessity,  the  master  may  sell  the  goods 
of  the  merchant ;  the  latter,  however,  is  entitled  to  be  in- 
demnified by  the  shipowner.  The  case  is  similar  in  prin- 
ciple to  that  of  Exall  v.  Partridge  {1))^  where  the  goods  of 
a  stranger  on  the  premises  of  another  were  distrained  by  a 
landlord  for  rent  in  arrear,  and  it  was  held  that  the  stranger 
might  maintain  an  action  for  money  paid  to  the  use  of  the 
lessees,  for,  under  the  circumstances,  the  law  implied  a  pro- 
mise to  repay.  In  Powell  v.  Gudffe&n  (c),  which  was  an  ac- 
tion upon  a  policy  of  insurance  on  goods,  it  appeared  that 
the  ship,  being  disabled  by  perils  of  the  seas,  was  obliged  to 
put  into  port  for  repairs ;  and  in  order  to  defray  the  expenses 
of  such  repairs,  the  master,  having  no  other  means  of  raising 
money,  sold  part  of  the  goods,  and  applied  the  proceeds  in 
payment  of  those  expenses,  and  the  Court  held  that  the 
underwriter  was  not  answerable  for  this  loss.  Bayley,  J., 
there  says, — "  It  does  not  appear  to  me  that  this  was  a  loss 
by  a  peril  of  the  sea,  or  such  as  entitles  the  assured  to  reco- 

(a)  3  Rob.  255.  (5)  8  T.  R.  806.  (c)  5  M.  &  Sel.  431 . 
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yer  under  the  general  words  of  the  policy,  but  a  loss  for        I847. 
which  the  owners  of  the  goods  will  be  entitled  to  be  reim-       duncIn 
bursed  by  the  owner  of  the  ship.     The  owner  of  the  ship  «• 

undertakes  to  have  the  ship  fit  to  perform  her  voyage ;  and 
in  case  of  accident,  it  is  the  duty  of  the  owner,  and  the 
master  in  place  of  the  owner,  to  provide  for  its  repair." 
[Polloch,  C.  B.,  referred  to  Sarquy  v.  Hobson  (a)  ].  The 
question  then  is,  had  the  master  a  right  to  hypothecate  the 
cargo?  It  was  so  decided  in  TTie  Cfraiitudine{b).  The 
judgment  in  that  case  is  founded  on  the  fact  that  there  is 
no  difference  in  this  respect  between  hypothecation  and  sale. 
In  Abbott  on  Shipping  (c),  it  is  said, — **  If  the  master,  being 
compelled  to  take  refuge  in  a  foreign  port  during  the  course 
of  his  voyage,  has  occasion  for  money  for  the  repairs  of  the 
ship,  or  other  expenses  necessary  to  enable  him  to  prosecute 
and  complete  the  voyage,  and  cannot  otherwise  obtain  it, 
he  may,  as  hath  been  before  observed,  either  hypothecate 
the  whole  cargo  or  sell  a  part  of  it  for  this  purpose :  in  the 
latter  case,  if  the  ship  reach  the  place  of  destination,  the 
merchant  will  be  entitled  to  receive  the  clear  value  for  which 
the  goods  might  have  been  sold  at  that  place."  For  that 
position  the  case  of  Alers  v.  Tolnn  {d)  is  cited.  Richardson 
V.  Nourse  (e)  is  to  the  same  effect  The  language  of  Lord 
SioweU,  in  his  judgment  in  The  Gratitudiney  is  not  opposed 
to  this  view.  Speaking  of  hypothecation,  jettison,  and  ran- 
som, he  says  {f\ — ''  In  all  these  cases  the  character  of  agent 
respecting  the  cargo  is  thrown  upon  the  master,  by  the 
policy  of  the  law  acting  on  the  necessity  of  the  circum- 
stances in  which  he  is  placed.  But  it  is  said  that  this  can 
only  be  done  for  the  immediate  benefit  of  the  cargo,  and 
not  for  the  repairs  of  the  ship.  It  is  very  true  that  this 
involuntary  agent  ought,  like  an  appointed  agent,  in  all 

(a)  2  B.  &  C.  7.  before  Lord  EUenboroughy  C.  J. 
\h)  3  Rob.  240.  (tf)  3  B.  &  Aid.  237. 

(c)  Chap.  6,  p.  371,  8th  ed.  (/)  3  Rob.  260. 

\d)  At  GoildhaU,  Oct.  30, 1802, 
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1847*        cases  to  act  for  the  best  respecting  the  property.    Even  in 
Duncan       ^^  ^^^^^  ^^  ^^  universal  jactus,  which  appears  least  likely  to 
«•  conduce  to  the  benefit  of  the  cargo, — still  it  is  so ;  the  ship  is 

compelled  in  that  case  to  pay  an  average,  by  which  means 
the  little  which  is  to  be  taken  as  a  remnant  of  the  caigo  is 
preserved ;  whereas,  otherwise,  both  ship  and  cargo  would 
have  been  totally  lost.  In  the  case  of  ransom,  what  was 
intended  for  the  benefit  of  the  cargo  may  eventually  con- 
sume the  whole,  the  proprietor  will  not  be  benefited  in 
such  a  case,  but  he  cannot  be  damnified ;  he  will  have  had 
the  chance  of  advantage  without  the  danger  or  poenbility 
of  loss,  for  he  cannot  suffer  beyond  the  value  of  the  cargo, 
which,  without  such  ransom,  would  have  gone  to  the  enemy 
in  toto.  It  is  the  same  consideration  which  founds  the  rule 
of  law  that  applies  to  the  hypothecation  of  a  ship."  That 
language  is  correct  with  reference  to  the  case  then  before 
the  Court,  but  is  inapplicable  to  the  present  case.  When 
the  master  of  a  ship  exercises  his  right  of  jettison,  can  it  be 
said  that  he  acts  as  the  agent  of  the  owner  of  the  goods  ?  In 
the  case  of  Cary  v.  fVhite  (a),  which  is  cited  in  Abbott  on 
Shipping  (i),  the  House  of  Lords  held  that  the  shipowner 
is  liable  for  money  borrowed  by  the  master  for  the  necessary 
repairs  and  use  of  the  ship  during  the  voyage,  though  not 
upon  bottonnry.  Webster  v.  Seekamp  (c)  is  to  the  same 
effect.  In  Arthur  v.  Barton  (d)y  it  was  held  that  the  master 
of  a  ship  has  authority  by  law  to  pledge  the  credit  of  his 
owner  for  money  advanced  to  the  master  in  an  English  port 
where  the  owner  has  no  agent,  if  such  advance  of  money 
was  necessary  for  the  prosecution  of  the  voyage. 

Secondly, — The  plea  is  bad.  The  first  all^ation  is,  that 
the  bond  was  executed  by  the  master  without  the  express 
authority  of  the  defendant.  That  is  immaterial ;  for,  as- 
suming the  master  to  be  the  agent  of  the  shipowner,  it  is 


(a)  5  Bro.  P.  C.  825.  (e)  4  B.  &  Aid.  352. 

(6)  P.  136,  8th  ed.  (d)  6  M.  &  W.  138. 
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his  duty  to  repair  the  ship.    The  plea  goes  on  to  allege  that,         1847. 
at  the  time  the  bond  was  executed,  the  costs  and  expenses       dvmcam 
exceeded  in  amount  what  would  be  the  value  of  the  ship      ^   *^* 

.  '^        Benson. 

when  repaired,  and  its  freight  It  is  not,  however,  shewn 
that  the  master  acted  otherwise  than  bon&  fide.  [Parkey  B. 
— ^In  VUerboom  v.  Chapman  (a),  we  held  that  the  master 
was  agent  of  the  shipper,  so  as  to  give  a  good  title  to  a 
purchaser  of  the  damaged  cai^,  but  for  no  other  purpose.] 
The  third  all^ation  is,  that  the  defendant,  when  he  received 
notice,  abandoned  the  ship  and  freight.  The  answer  to 
that  is,  that  the  Court  of  Admiralty  has  decided  that  the 
bond  is  good.  The  judgment  of  the  Court  of  Exchequer 
Chamber  in  the  case  of  Benson  v.  Chapman  (b)  entirely  dis- 
poses of  this  plea.  There  the  Court  say, — '^  The  vessel 
was  repaired,  and  we  cannot  assume  that  the  master,  in  re- 
pairing her,  was,  as  suggested,  no  longer  the  agent  of  the 
owner,  but  in  the  situation  of  a  mere  stranger,  or  wrong- 
doer, taking  the  vessel  without  authority,  and  dealing  with 
it  as  his  own,  especially  as  no  motive  can  be  suggested  for 
his  so  doing.  It  must  be  borne  in  mind  that  it  is  the  pri- 
mary duty  of  the  master  to  use  all  his  efibrts  to  bring  the 
adventure  to  a  successful  termination,  and  as  the  repairs 
were  done  with  that  view,  it  is  to  be  assumed  that  they 
were  done  in  the  due  discbarge  of  the  master's  duty ;  at 
any  rate,  we  cannot  come  to  a  contrary  conclusion  without 
an  express  finding  to  that  effect" 

Arguments  for  the  defendant — This  is  an  action  arising 
out  of  a  bottomry  bond,  and  if  such  an  action  could  be  main- 
tained, the  books  would  be  replete  with  cases.  For  more 
than  a  century  before  the  determination  of  The  GfratUu" 
dine,  which  was  in  the  year  1801,  it  had  become  the  fre- 
quent practice  of  merchants  to  hypothecate  the  cargo  as 

(a)  13  M.  &  W.  2d0.         {h)  In  error  from  C.  B.,  not  yet  reported. 
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1&47.        well  as  the  ship  by  one  bottomry  bond,  but  no  trace  of  an 

Duncan       <^tion  like  the  present  can  be  found.     The  argument  might 

^'  have  no  weiirht  if  used  with  reference  to  joint*stock  compa- 

BSNSON.  .  ^  ,...,.  , 

mes,  because  they  are  novel  institutions;  this  case,  how- 
ever,  must  have  frequently  occurred.  It  is  immaterial  for 
this  question  whether  an  insurance  has  been  effected  or  not* 
The  declaration  states  that  the  money  could  not  be  procured 
without  hypothecation  of  the  cargo  as  well  as  of  the  ship 
and  freight.  The  latter  are  seized,  and  both  being  ex- 
hausted, a  claim  is  made  upon  the  cargo.  This  action  is 
not  maintainable,  on  the  ground  that  the  money  was  bor* 
rowed  by  the  master,  not  as  agent  for  the  shipowner,  nor  for 
any  purpose  in  which  he  was  interested,  or  for  the  perform- 
ance of  any  duty  which  he  was  bound  to  perform,  but  as 
the  agent,  and  for  the  sole  benefit,  of  the  owner  of  the  cargo. 
It  is  not  disputed  that  if  a  master  borrows  money  to  be  laid 
out  in  the  repair  of  a  ship,  and  for  the  benefit  of  the  owner 
of  the  ship,  he  acts  as  the  agent  of  the  shipowner.  But  the 
doctrine  has  no  application  to  money  procured  on  a  bottomry 
bond.  A  shipowner  is  not  liable  to  any  action  for  money 
borrowed  on  a  bottomry  bond.  Where  the  master  hypothe- 
cates the  ship,  he  acts  as  agent  of  the  shipowner,  but  if 
he  goes  beyond  that,  and  also  hypothecates  the  caigo,  he 
borrows  for  the  owner  of  the  cai^.  The  authority  of  the 
master  to  borrow  money  on  bottomry  bond  is  limited  to  the 
value  of  the  ship.  The  law  is  dear  as  to  the  power  and 
duty  of  the  master.  If  the  sum  borrowed  be  less  than  the 
value  of  the  ship,  the  master  acts  within  the  scope  of  his 
authority,  but  if  the  sum  required  for  repairs  should  exceed 
the  amount  of  the  value  of  the  ship  when  repaired,  and  the 
master  in  consequence  hypothecates  the  cai^,  he  then  acts 
as  the  agent  of  the  shipper.  Where  the  master  hypothecates 
the  ship,  he  cannot  render  the  owner  liable  beyond  its  value. 
The  owner  of  the  cargo  cannot  call  on  the  shipowner  to  pay 
for  that  which  is  of  no  advantage  to  him,  for  he  must  have 
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given  up  the  ship  when  the  cargo  was  hypothecated.  The  1847. 
case  of  The  Gratitudine  (a)  came  on  upon  petition,  which 
stated — *'  That  the  imperial  ship.  The  Gratitudine,  having 
on  hoard  a  cargo  of  fruit,  and  bound  from  Trieste,  Zante,  and 
Cephalonia,  to  London,  met  with  extremely  tempestuous 
weather,  and  sprung  a  leak,  whereby  the  cargo  sustained 
condderable  damage ;  that  the  master  was  obliged,  for  the 
safety  of  the  ship  and  cargo,  and  for  the  preservation  of  the 
Hves  of  the  crew,  to  put  into  Lisbon  and  unlade ;  that  the 
master  applied  for  advice  and  assistance  to  F.  Calvert,  who 
was  the  correspondent  of  Mr.  Powell,  one  of  the  principal 
consignees  in  England ;  that  Mr.  Calvert  wrote  a  letter  to 
Mr.  Powell,  advising  him  of  the  misfortune  which  had  be- 
fedlen  the  cargo,  and  the  steps  which  had  been  taken,  and 
desiring  his  directions  for  their  future  conduct;  that  in  an- 
swer to  that  application,  he  received  a  letter  from  Mr.  Pow- 
ell, stating — 'that  to  the  master  it  belonged  exclusively  to 
adopt  every  necessary  measure  for  the  preservation  of  the 
cargo,  and  that  if  it  was  necessary  to  unlade,  the  master 
alone  was  to  judge  of  the  propriety  of  such  a  measure:'  that 
the  master  being  in  want  of  money  to  defray  the  charges  of 
the  repairing  the  vessel,  and  of  unlading  the  cargo,  borrowed 
of  the  aforesaid  F.  Calvert  the  sum  of  5273JL  1 2s.  on  a  cer- 
tain bottomry  bond  bearing  date  the  3l8t  of  January,  1801, 
binding  the  ship  and  appurtenances,  cargo,  and  freight  to 
pay  the  said  sum  of  5273 JL  12«.  within  twenty-four  hours 
afiter  the  arrival  of  the  said  ship  in  the  port  of  London,  or 
any  other  port;  that  the  said  bond  had  been  duly  presented 
to  the  master,  who  refused  to  discharge  it ;  that  the  holder 
had  no  other  means  of  recovering  his  debt  than  by  proceed- 
ings against  the  ship,  freight,  and  cargo,  and  prayed  the 
Court  to  decree  a  monition  against  the  bail  given  to  answer 
the  action  in  respect  to  the  cargo  and  freight,  for  payment 
of  the  balance  due  after  payment  of  the  proceeds  of  the  sale 
of  the  ship."    It  was  there  argued  that  the  master  had  not, 

(a)  ;^b.  240,  255. 
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under  the  circumstances  stated,  a  right  to  hypothecate  the 
cargo  for  the  repairs  of  the  ship,  for  payment  whereof  the 
ship,  her  master,  owners,  and  freight,  were  liable.  Lord 
StaweUy  in  deliyering  judgment,  says  (a) : — *^  The  proposition 
contwied  in  the  act  does  not  go  the  length  of  asserting  uni- 
versally that  the  master  has  not  a  right  to  hypothecate  his 
cargo  in  any  possible  case,  but  denies  the  power  of  the 
master  to  hypothecate  it  under  the  circumstances  of  this 
particular  case.  In  the  course  of  the  discusdon,  however, 
the  argument  has  been  carried  to  the  entire  extent,  and  it 
has  been  contended  that  the  master  has  no  right  to  bind  the 
owner  of  the  cargo  in  any  case,  upon  this  ground,  that 
although  he  is  the  agent  and  representative  of  the  ship,  and 
by  virtue  of  that  relation  may  bind  the  ship  and  its  owners, 
he  is  not  the  agent  of  the  proprietors  of  the  cargo,  and  there- 
fore cannot  bind  it.  It  is  said  that  he  is  the  mere  depository 
and  common  carrier  as  to  the  cargo,  and  that  the  whole  of 
his  relation  to  the  goods  is  limited  to  the  duties  and  autho- 
rities of  safe  custody  and  conveyance.  This  position,  that 
m  no  case  has  he  a  right  to  bind  the  owners  of  the  caigo, 
is,  I  think,  not  tenable  to  tiie  extent  in  which  it  has  been 
thrown  out ;  for  though,  in  tiie  ordinary  state  of  tilings,  he 
is  a  stranger  to  the  cargo  beyond  tiie  purposes  of  safe  cus- 
tody and  conveyance,  yet  in  cases  of  instant  and  unforeseen 
and  unprovided  necessity,  the  character  of  agent  and  super- 
cargo is  forced  upon  him,  not  by  the  immediate  act  and  ap- 
pointment of  the  owner,  but  by  the  general  policy  of  the 
law ;  unless  the  law  can  be  supposed  to  mean  that  valuable 
property  in  his  hand  is  to  be  left  without  protection  and 
care.  It  must  unavoidably  be  admitted,  that,  in  some  cases, 
he  must  exercise  the  discretion  of  an  autiiorised  agent  over 
the  cargo,  as  well  in  the  prosecution  of  the  voyage  at  sea 
as  in  intermediate  ports,  into  which  he  may  be  compeUed  to 
enter."  This  is  not  money  borrowed  which  creates  a  debt 
It  is  not  averred  on  the  record  that  the  master,  believing 

(a)  3  Rob.  257. 


V, 

Bbmson. 
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that  the  ship  would  ultimately  be  worth  the  costs  of  re*  184?. 
pairs,  determined  to  repair  for  the  benefit  of  the  shipowner,  duncan 
and  in  no  respect  as  the  agent  of  the  owner  of  the  cargo. 
So  &r  as  regards  the  pledge  of  the  ship,  the  master  acts  as 
the  agent  of  the  shipowner;  but  with  respect  to  the  pledge 
of  the  cargo,  he  is  agent  of  the  owner  of  the  cargo.  [JPlatt, 
B.— Suppose  the  costs  of  repair  £4000,  and  the  value  of 
the  ship  and  freight  £5000,  and  of  the  cargo  £4000,  and 
that,  after  the  arrival  of  the  vessel  at  its  place  of  destina- 
tion, the  owner  of  the  cargo  pays  £4000  to  redeem  it,  could 
he  call  upon  the  shipowner  to  repay  him  ?]  He  would  ac-* 
quire  the  same  right  as  the  obligee,  and  might  sue  the  ship* 
owner  in  the  Court  of  Admiralty.  It  is  manifest  from  the 
judgment  of  Lord  Stowell  in  Hie  Gratitudine^  that  he  enter* 
tained  an  opinion  that  the  master  had  no  power  to  bind  the 
shipowner  beyond  the  value  of  the  ship.  He  says  (a) — "  It 
is  said  that  he  ought  to  have  bound  his  owners  likewise ; 
but  those  who  propose  that  should  first  prove  his  authority 
to  bind  his  owners  personally  beyond  the  value  of  their  ship 
(which  value  he  has  already  bound),  and  likewise  find  mer- 
chants at  Lisbon  who  would  be  willing  to  advance  money 
upon  the  personal  security  of  the  owners  living  at  Trieste, 
whom  they  might  be  under  the  necessity  of  ultimately  fol- 
lowing into  a  personal  suit  in  the  Supreme  Court  of  the 
Empire.'''  If,  however,  the  master  has  a  power  to  bind  the 
shipowner  beyond  the  value  of  the  ship,  he  can  only  do  so 
by  a  personal  contract,  not  by  a  bottomry  bond.  He  can- 
not bind  the  owner  and  also  the  ship.  The  master  would 
be  guilty  of  a  breach  of  duty  if  he  were  to  hypothecate  the 
cargo  for  the  exclusive  benefit  of  the  shipowner,  and  where 
the  amount  of  repairs  is  less  than  the  value  of  the  ship,  it 
must  be  presumed  that  the  master  would  pledge  the  ship 
alone.  On  whom  is  the  loss  to  fall — on  the  bondholder  or 
on  the  owner  of  the  cargo?    If  the  money  borrowed  be 

(a)  3  Rob.  274. 


V, 

Benson. 
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1847.  within  the  value  of  the  ship  and  freight^  the  owner  of  the 
Duncan  cargo  sustains  no  injury^  although  his  cargo  is  pledged,  for 
the  shipowner  is  liable  to  and  must  pay  the  full  value  of 
the  ship  and  freight.  If  the  money  borrowed  exceeds  the 
value  of  the  ship  and  freight,  the  owner  of  the  cai^o  ought 
to  pay  the  surplus,  for  it  has  been  borrowed  and  applied  for 
his  exclusive  benefit.  [Parke,  B. — The  fallacy  of  your  ar- 
gument is,  that  the  liability  of  the  owner  is  restricted  to  the 
value  of  the  ship.  Suppose  the  ship  worth  £2000,  the 
cargo  worth  £7000,  and  the  costs  of  repair  to  be  £8000, — 
who  is  to  sustain  the  loss?  Or  suppose  the  master  hypo- 
thecates without  a  bottomry  bond,  or  sells,  a  part  of  the 
cargo, — ^would  not  the  shipowner  be  liable  ?]  If  the  master 
hypothecates  or  sells  the  whole  or  part  of  the  cargo  before 
or  after  the  bottomry,  the  shipowner  would  be  liable,  but 
not  if  the  bottomry  is  part  of  the  same  transaction.  In 
that  case  he  cannot  charge  the  owner  of  the  ship  beyond  its 
value,  for 'there  is  no  personal  contract — ^it  is  a  mere  pledge. 
[Pollock,  C.  B. — ^Your  argument  would  go  to  the  extent 
that  the  owner  might  get  a  new  ship  at  the  expense  of  the 
carga] 

Secondly. — The  plea  is  good.  Though  the  bond  is 
valid,  the  master  had  no  power  to  bind  the  owner  of  the 
ship  beyond  its  value.  Lord  Stowell,  in  the  same  judg- 
ment, says  (a) : — "  In  all  cases  it  is  the  prospect  of  benefit 
to  the  proprietor  that  is  the  foundation  of  the  authority 
of  the  master.  It  is  therefore  true,  that  if  the  repairs  of 
the  ship  produce  no  benefit  or  prospect  of  benefit  to  the 
cai^o,  the  master  cannot  bind  the  cargo  for  such  repairs." 
In  like  manner,  if  the  repairs  produce  a  benefit  to  the  cargo 
beyond  the  value  of  the  ship,  so  that  the  owner  of  the  ship 
derives  no  benefit  from  the  pledge,  the  owner  of  the  cargo 
ought  to  sustain  the  whole  liability.  His  Lordship  pro- 
ceeds (4) — "  But  hypothecation  may  be  of  the  whole,  be- 

(a)  3  Rob.  261.  {b)  P.  263. 
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cause  it  may  be  for  the  benefit  of  the  whole,  that  the  whole         1847. 
should  be  conveyed  to  its  proper  market;  the  presumption       p^ncak 
being  that  this  hypothecation  of  the  whole,  if  it  affects  the  v* 

cargo  at  all,  will  finally  operate  to  the  sale  of  a  part ;  and 
this  in  the  best  market  at  the  place  of  its  destination,  and  in 
the  hands  of  its  proper  consignees.  *  *  On  the  other  hand, 
the  safe  conveyance  of  a  valuable  cargo  may  be,  in  many  in- 
stancesy  of  infinitely  more  value  to  the  merchant  than  the 
whole  expense  of  the  repairs  if  the  whole  could  be  devolved . 
on  the  cargo.  Generally  it  cannot  be  so,  in  the  very  form 
and  structure  of  these  bonds  the  ship  and  freight  being 
usually  the  first  things  that  are  hypothecated ;  but  if  it 
were  to  happen  that  they  were  omitted  in  the  literal  terms 
of  the  bonds,  still  they  would  be  liable  in  contribution  to 
the  extent  of  their  value,  although  the  cargo  alone  had  been 
made  immediately  answerable  to  the  foreign  lender,  who  has 
nothing  to  do  vnth  averages  of  any  kind."  It  is  hardly 
possible  that  the  learned  judge  could  have  used  such  lan- 
guage, if  he  had  supposed  that  the  owner  of  the  cargo  had  a 
remedy  over  against  the  shipowner.  He  evidently  consi- 
dered that  natural  justice  and  equity  required  that  some 
share  of  the  liability  should  be  imposed  upon  the  owner  of 
the  cargo,  even  where  the  ship  was  not  pledged. 

Arguments  in  reply. — Unless  the  responsibility  of  ship« 
owners  is  limited  at  common  law,  as  in  certain  cases  under 
the  statute  53  Oeo.  3,  c.  159,  the  plaintiff  is  entitled  to  re- 
cover. Suppose  a  contract  with  a  shipowner  to  bring  home 
200,000  bales  of  cotton  from  America,  and  the  goods  are 
placed  on  board  a  ship  which  is  unfit  to  convey  them, — ^has 
the  shipowner  a  right  to  repair  at  the  expense  of  the  ovnier 
of  the  cargo  ?  As  the  plaintiff's  goods  have  been  made  the 
means  of  raising  money,  to  enable  the  shipowner  to  perform 
his  contract  by  bringing  home  the  goods,  the  plaintiff  is  en- 
titled to  indemnity.  The  passages  in  the  judgment  of  Lord 
StoweU  are  perverted  from  their  meaning ;  they  only  apply 
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1847.        to  the  question  then  before  the  Court;  if  not,  they  are  ex- 
^^^      trajudicial. 
^  ^'  Cur.  ady.  vult. 

Bbkson. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case,  which  is  one  of  conaderable 
importance,  was  argued  for  the  second  time  in  Easter  Term 
.last,  before  my  Brothers  Parke,  Rdfe,  and  Plait,  and  my- 
self, having  been  previously  heard  when  my  Brother  ^£fer- 
son  was  present.  The  question  arises  on  a  demurrer  to  a 
plea  to  the  first  count  of  a  declaration  in  assumpsit,  brought 
by  tiie  shipper  of  goods  from  Pemambuco  to  London, 
against  tiie  shipowner,  to  recover  a  compensation  for  the 
loss  he  had  sustained,  the  master  having,  in  consequence  of 
damage  to  the  ship  by  perils  of  the  seas  in  a  foreign  port, 
properly  hypotiiecated,  for  its  necessary  repairs,  the  ship, 
and  also  the  freight  and  cargo,  including  the  plaintiff's 
goods,  by  one  bottomry  bond ;  and  the  goods  having  become 
liable,  on  the  defidency  of  the  ship  and  fieight,  to  pay  the 
difference,  and  the  plaintiff  having  been  compelled  to  pay 
it  The  fieu^ts  are  stated  at  length  on  the  record,  and  made 
the  consideration  for  a  promise  by  the  defendant  to  indem- 
nify, and  the  question  on  the  declaration  is,  whether  tiiese 
facts  raise  an  implied,  or  are  a  good  consideration  for  an  ex- 
press, promise  to  do  sa 

There  is  a  plea  which  states  that  tiie  bottomry  bond  was 
executed  by  the  master  without  tiie  defendant's  express 
authority,  and  when  the  costs  and  expenses  exceeded  in 
amount  what  would  be  the  value  of  the  ship  when  repiuredj 
and  its  freight,  and  that  the  defendant,  when  he  received 
notice,  abandoned  the  ship  and  freight,  and  did  not  ratify 
the  act  of  the  master.  But  there  is  no  doubt  that,  notwith- 
standing those  circumstances,  the  bond  was  valid,  for  it  is 
clear  that  a  merchant  advancing  money  on  bottomry  in  a 
foreign  port,  though  bound  to  shew  a  reasonable  case  of 
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unprovided  necessity  for  the  advance,  firom  the  want  of  re-        1847* 
pair  or  otherwise,  is  not  bound  to  inquire  into  the  expedi-      dukcan 
encjr  of  incurring  the  expense  of  those  repairs  with  reference  *- 

to  the  interest  of  the  owner :   Tke  VSriHa  (a).     And  on  the 
argument  Sir  F.  KeUy  admitted  the  validity  of  the  bond. 

The  question  then  is,  whether,  under  the  circumstances 
stated  in  the  declaration,  the  defendant  is  responsible  to  the 
plaintiff  for  the  sum  he  had  been  obliged  to  pay ;  and  we 
are  all  clearly  of  opinion  that  he  is. 

It  is  the  primary  duty  of  the  master,  acting  for  the  owner, 
to  do  his  best  to  convey  the  cargo  to  its  place  of  destination 
in  the  same  ship,  and  in  case  of  damage  to  repair  it  **  He 
ought  to  look  out  for  the  means  of  accomplishing  his  own 
and  his  employei^s  contract ;  that  is,  tiie  safe  conveyance  of 
the  property  entrusted  to  his  care,  and  in  the  same  vehicle 
which  he  had  contracted  to  fiimish : "  The  GratUudine  (&). 

The  owner  of  tiie  goods  is  under  no  obligation  to  contri- 
bute to  any  expenses,  except  such  as  constitute  a  general 
average,  and  that  of  the  repairs  in  this  particular  case  does 
not  fidl  under  that  description. 

To  accomplish  the  object  of  repairing  the  vessel,  the 
master  is  authorised  to  bind  his  owner,  by  causing  the  re- 
pairs to  be  done  on  his  credit,  in  which  case  the  tradesman 
may  sue  the  owner ;  or  by  borrowing  money  on  his  credit 
where  that  is  necessary,  in  which  case  the  lender  has  his 
remedy  against  the  owner ;  or  by  selling  a  portion  of  the 
caigo,  which  is  in  effect  borrowing  from  the  shipper  through 
the  medium  of  a  sale,  Richardson  v.  Nourse  (c),  and  in  this 
case  the  shipper  may  sue  the  shipowner;  or  the  master  may 
hypothecate  part  or  the  whole  of  the  cargo,  which  gives  a 
right  to  the  proprietor  of  it  to  recover  a  compensation  from 
the  owner  of  the  vessel.  All  these  are  merely  modes  of 
raising  money  by  the  agent  of  the  shipowner  on  his  account, 
and  for  his  use,  to  enable  him  to  do  his  duty  by  repairing 

(a)  Wm.  Rob.  10.  (5)  3  Bob.  261.  (c)  8  B.  &  Aid.  237. 

VOL.  I.  O  O  EXCH. 
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1847.        the  vessel,  and  in  all  the  shipowner  must  r^Miy  the  lender. 
^^^      The  agency  to  borrow  by  these  various  modes,  and  so  to 
V-  bind  his  employer  to  the  lender,  is  cast  upon  the  master  by 

the  necessity  of  the  case. 

That  the  shipowner  wis  bound  in  all  these  cases  to  repay 
the  money  borrowed,  was  not  disputed  by  Sir  F.  Kdfy ; 
but  he  argued  that  the  bottomry  of  the  ship  by  the  master 
made  all  the  difference,  and  had  the  effect  of  limiting  the 
responsibility  of  the  owner  to  the  value  of  the  slup  and 
freight,  and  that  to  be  enforced  by  a  remedy  against  the 
ship  only.  He  could  not  contend  that  if  there  was  a  sale 
or  hypothecation  before  or  after  the  bottomry,  the  owner 
would  not  be  liable  for  the  amount  borrowed  by  means 
thereof,  and  he  was  therefore  obliged  to  limit  the  freedom 
from  further  responsibility  to  the  single  case  where  the  hy- 
pothecation  of  the  ship  and  caigo  were  effected  by  one  in- 
strument. For  this  position  there  is  no  principle,  nor,  when 
properly  considered,  any  authority.  The  bottomry  bond 
^ves  no  remedy  to  the  lender  against  the  owner  of  the  ship, 
nor  against  the  owner  of  the  cargo,  personaUy ;  the  remedy 
is  in  rem  in  both  cases,  but  as  between  the  freighter  and 
shipowner,  the  cargo  of  the  fonner  is  pledged  to  secure  the 
debt  of  the  latter,  and  when  the  former  has  been  compelled 
to  pay  the  debt  through  the  medium  of  the  pledge,  he  must 
be  reimbursed.  What  difference  can  it  make  on  principle, 
whether  this  liability  of  the  ship  by  bottomry  is  by  a  se^ 
parate  instrument,  or  the  same  as  that  which  attaches  lia- 
bility to  the  cargo? 

The  supposed  authority  for  this  proposition,  and  which 
was  mainly  reUed  upon  by  Sir  F.  KeUy,  was  some  part  of 
the  judgment  of  Lord  StoweU  in  the  case  of  The  OratUur 
dine.  The  language  there  made  use  of  by  that  eminent 
judge,  if  taken  literally,  appears  to  sanction  the  notion  that 
the  master  is  acting  merely  as  the  agent  of  the  shipper  in 
hypothecating  the  cargo ;  that  the  hypothecation  is  for  his 
benefit,  and  that  he  must  bear  the  loss.    But  the  judgment 
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most  be  understood  flecmidam  rabjectaoi  maUiien.  The  1847. 
question  in  that  ease  was,  whether  the  bkA  o€  the  master  in 
hypothecating  the  cargo  was  done  by  the  imfdied  authonty 
of  the  shipper^  so  as  to  give  4be  pledgee  a  good  tide.  This 
was  the  question  in  the  cause;  not  wheliier  that  act  of 
the  mastar  would  give  a  remedy  to  the  shipper  against  the 
owner  of  the  vessel — ^a  question  entkdy  beside  the  case. 
The  opinion  there  expressed,  that  the  master  had  an  autho- 
rity,  arising  from  the  necessity  of  the  case,  to  bind  the  ship^ 
per,  means  only  that  he  was  bound  as  to  the  pledgee  or 
purchaser  of  the  goods,  whose  title  could  not  be  impugned, 
and  the  pledgee  was  the  plaintiff  in  that  suit. 

The  authority  which  necessity  gives  the  master  to  bor- 
row for  his  benefit  would  not  be  effectual — ^no  borrowing 
could  take  place  through  the  medium  of  sale  or  hypothe- 
cation of  part,  or  the  hypothecation  of  all  the  cargo,  unless  a 
good  title  could  be  thereby  given  to  the  purchaser  or  pledgee. 
There  is  an  agency,  therefore,  created  by  the  same  necessity, 
and  given  by  the  shipper  to  the  master,  to  bind  him  by  the 
sale  or  pledge.  But  this  agency  for  the  freighter  is  confined 
to  cases  of  necessity  affecting  his  interest,  and  where  the  sale 
or  pledge  is  directly  or  indirectly  for  his  benefit  It  is  di- 
rectly beneficial  where  goods  are  damaged  by  perils  of  the 
sea  and  sold ;  it  is  indirectly  so  where  there  is  damage  to 
the  ship,  and  repairs  of  the  ship  become  necessary  for  the 
benefit  of  the  whole  adventure. 

In  all  other  cases,  where  by  no  possibility  the  shipper 
could  derive  benefit,  there  is  no  implied  authority  from  him 
to  the  master,  and  the  act  of  sale  or  pledge  would  be  simply 
wrongful.  This  authority  from  the  shipper  to  the  master 
to  give  a  good  title  by  a  sale  or  pledge,  is  explained  and 
limited  by  Lord  StoweU,  in  his  celebrated  judgment  above 
referred  to  (a),  and  the  observations  on  which  so  much  stress 
was  liud  by  Sir  F,  KeUy,  are  to  be  understood  as  made  ¥rith 

(a)  The  OraHtudine,  3  ISioh.  277 * 
CO  2 
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1847.        reference  to  this  authority,  and,  so  understood,  they  do  not 
Duncan       ^ect  the  present  question,  which  is  not  one  between  the 
«•  shipper  and  creditor. 

Benson.  a        i  /%  -r       i  »« 

Another  part  of  Lord  StawelTs  observations^  as  to  con- 
tribution on  the  sale  of  part  (a),  are  applicable  to  cases  of 
general  average  only,  and  must  have  been  made  with  re- 
ference to  such  a  case. 

We  are  all  clearly  of  opinion  that  the  plaintiff  in  this 
case  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 
(a)  3  Bob.  264. 
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VACATION  SITTINGS  AFTER  MICHAEL- 

MAS  TERM. 


Pbice  and  Another,  Executors  of  the  WiH  of  John  Pbice,       Dec.  1 . 
deceased,  r.  Woodhousb  &  Ward. 

X  BESPASS. — The  second  count  of  the  declaration  stated.  Trespass  for 
that  the  defendants,  on  &c.,  broke  and  entered  a  certain  close  ^^^tSe^ 
and  building  of  the  plaintiffs  as  such  executors,  to  wit,  a  pi^jntiffs'  dose, 

,  and  seizing  and 

certun  dose,  being  part  and  parcel  of  a  certain  farm  there,  taking  certain 

called  Hergest  Court  farm,  in  the  occupation  of  the  plain-  tdMowit, 

tiffs  as  such  executors,  and  known  and  called  the  fold  or  \^^  ^cl^ants 

farm-yard  there,  and  a  certain  building  called  and  known  as  pleaded,  as  to 

breaking  and 

the  stable  there,  and  continued  there  for  a  long  space  of  entering  the 
time,  &c.,  and  then  seized  and  took  certain  goods  and  chat-  ^zing^and"' 
telfl  of  the  plaintiffs  as  such  executors,  to  wit,  two  horses^  of  ^^*^. jf  "^®' 
great  value,  to  wit,  of  the  value  of  £100,  and  then  with  and  chattels, 
force  and  arms  unlawfully  carried  away  the  same,  and  kept  the  said  horses, 
and  detained  forcible  possession  thereof,  until  the  plaintiffs,  J/thcsei«i«of 
as  such  executors,  in  order  to  regun  possession  thereof,  *^?  horse,  as  a 
were  forced  and  obliged  to  pay  a  large  stun  of  money,  to  respect  of  a 

•i.    j?</\    XL  customary  te- 

Wlt,  dbOO,  &C.  nement  whereof 

The  defendants  pleaded,  fifthly,  as  to  the  breaking  and  ^^f^ 
entering  the  said  close  and  building,  and  continuing  therein,  seised.  The 
and  seizing  and  taking  parcel  of  the  said  goods  and  chatteb,  also  pleaded,  as 

to  the  breaking 
and  entering  the  said  dose  and  seizing  and  taking  parcel  of  the  said  goods  and  chattels,  to  wit, 
the  said  other  horse,  a  justification  of  the  seizure  of  that  horse  as  a  heriot  due  in  respect  of 
another  costomary  tenement  whereof  the  plaintLflfs'  testator  died  seised.  The  plaintiffs  replied 
separately  to  each  of  the  pleas,  that  the  defendants,  at  the  same  time,  place,  and  occasion,  when 
they  took  the  horse  in  the  introductory  part  of  that  plea  mentioned,  also  seized  and  took  the 
said  other  horse  (being  the  residue  of  the  said  goods  and  chattels),  under  colour  and  pretence  of 
the  said  heriot  custom,  and  under  an  assertion  and  claim  of  right  to  seize  and  take  the  same 
other  horse  as  and  for  the  said  heriot  custom : — Held,  on  special  demurrer,  that  the  replications 
were  good,  inasmuch  as  the  seizure  of  the  other  horse  rendered  the  defendants  trespassers  ab 
initio  as  to  the  entry,  as  well  as  the  seizure  of  the  chattels. 
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1847*         to  wit,  (me  of  the  said  horses,  and  carrying  away  and  keep- 

Pricb        ^  ^^^  detaining  the  same,  that  before  and  at  the  time 

„     ^*  of  the  death  of  the  said  John  Price  in  the  declaration 

WOODBOUSI. 

mentioned,  and  before  and  at  the  said  time  when  ftc, 
one  J.  Woodhouse  was  and  still  is  lord  of  the  manor  of 
English  Huntingdon,  in  the  county  of  Hereford,  and  that 
the  said  John  Price,  before  and  at  the  time  of  his  death, 
was  seised  in  his  demesne  as  of  fee,  at  the  will  of  the  lord, 
according  to  the  cuatom  of  the  said  manor,  of  and  in  a  cer- 
tain customary  tenement,  then  and  still  being  parcel  of  the 
said  manor,  demised  and  demisable  by  copy  of  the  Court 
Bolls  of  the  said  manor,  according  to  the  custom  of  the  sud 
manor,  to  wit,  of  a  certain  tenement  consisting  of  divers,  to 
wit,  three  acres  of  arable  land,  formerly  held  with  a  certain 
messuage  and  garden,  called  and  known  as  the  Upper 
House,  which  said  tenement  was  and  is  situate  in  the 
parish  of  Elington  in  the  county  aforesidd,  and  within  the 
manor  aforesaid :  that  within  the  same  manor  there  now  is, 
and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary  continually  hath  been,  an  ancient  custom  there 
used  and  approved,  that  the  lord  of  the  said  manor,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hath  seized  and  taken,  and  been  accustomed  to  seize  and 
take,  and  still  ought  to  seize  and  take,  upon  and  after  the 
death  of  every  tenant  dying  seised  in  his  demesne  as  of  fee 
of  any  customary  tenements  within  the  same  manor,  held 
of  and  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  demised  and  demisable  as  aforesidd,  in  re- 
spect of  such  tenement  whereof  such  tenant  hath  died  so 
seised,  the  best  beast  which  was  of  the  said  tenant  at  the 
time  of  his  death,  as  and  for  and  in  the  name  of  a  heriot 
custom :  that  before  the  said  time  when  &&,  the  said  John 
Price,  so  being  tenant  of  the  sidd  tenement  as  aforesaid,  died 
BO  seised  thereof  as  aforesaid,  whereupon  afterwards,  to  wit, 
at  the  said  time  when  &c.,  the  defendants,  as  the  servants  of 
said  J.  Woodhouse,  so  then  being  lord  of  the  said  manor  as 
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aforesaid)  and  by  his  command,  peaceably  and  quietly  broke  1847. 

and  entered  the  said  close  and  building,  for  the  purpose  of  "^^^^ 

seizing  and  taking  the  said  horse  in  the  introductory  part  of  «• 
this  plea  mentioned,  being  one  of  the  said  two  horses  in  the 


second  count  mentioned;  the  said  horse  then  being 
upon  the  said  close  and  in  the  said  building,  and  a  beast 
which  was  of  the  said  John  Price  deceased,  at  the  time  of 
his  death,  as  and  for  a  heriot  in  respect  of  such  tenement 
aforesaid,  whereof  the  said  John  Price  died  so  seised  as 
aforesaid,  and  then  continued  thereon  for  that  puipose  for  a 
short  time,  to  wit,  for  such  time  as  was  necessary  for  seizing 
and  taking  the  same^  and  no  longer ;  and  thereupon  then  also, 
to  wit,  at  the  said  time  when  &c,  as  the  servants  of  said  J. 
Woodhouse,  and  by  his  like  command,  seized  and  took  the  said 
horse,  being  die  said  horse  in  the  introductory  part  of  this 
plea  mentioned,  and  one  of  the  said  horses  in  the  said  second 
count  mentioned,  which  said  horse  was  of  the  said  John 
Price,  deceased,  at  the  time  of  his  death,  and  carried  away 
and  detiuned  the  same,  as  and  for  and  in  the  name  of  an 
heriot  custom,  for  and  in  respect  of  the  tenement  afore- 
said whereof  the  said  John  Price  died  so  seised  as  aforesaid, 
as  for  the  cause  aforesaid  they  lawfully  might,  which  said 
trespasses  are  the  breaking  and  entering  of  the  said  dose  and 
building,  and  the  seizing,  taking,  carrying  away,  and  detain- 
ing the  said  part  of  the  said  goods  and  chattels,  to  wit,  one 
of  the  said  two  horses  in  the  said  second  count  mentioned,  and 
the  said  horse  which  is  in  the  introductory  part  of  this  plea 
mentioned.— Verification. 

Szthly, ''  As  to  breaking  and  entering  the  said  close 
and  building,  and  continuing  therein,  and  seizing  and  taking 
part  of  the  said  goods  and  chattels,  to  wit,  one  other  of  the 
ictid  two  horses,  and  carrying  away  and  detaining  the  same," 
a  justification  in  precisely  similar  terms,  of  the  seizure^ of 
**  the  said  other  horse,**  as  a  heriot  in  respect  of  a  certain 
other  customary  tenement,  consisting  of  a  messuage  and 
dwelling-house  at  Floodgates  Bridge. 
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1847*  Beplication  to  fifth  plea. — That  the  defendants,  on  and 

Paic«"       **  *^®  ^^  iime^  place,  and  occasion,  when  and  where  they 
^     V*  seized  and  took  the  said  horse  in  the  introductory  part 

of  the  same  plea  mentioned,  also  seized  and  took  the  said 
other  horse  in  the  said  second  count  and  in  the  same  plea 
mentioned,  (being  the  residue  of  the  said  goods  and  chat- 
tels of  the  plaintiffs  as  such  executors),  under  colour  and 
pretence  of  the  s^d  heriot  custom,  and  under  an  assertion 
and  claim  of  right  to  seize  and  take  the.  same  other  horse  as 
and  for  and  in  the  name  of  the  said  heriot  custom,  and  in 
abuse  of  the  said  custom  and  right. — Verification. 

The  replication  to  the  oxth  plea  was  precisely  similar  in 
terms  to  the  replication  to  the  fifth. 

Special  demurrer  to  the  fifth  plea»  assigning  for  cause, 
that  the  replication  neither  traversed  any  material  averment 
in  the  plea»  nor,  whilst  it  admitted  the  allegations  therein 
contained,  shewed  any  matter  of  excuse  or  discharge  in 
avoidance  thereof;  that  the  allegations  in  the  replication 
were  wholly  irrelevant  and  immaterial,  and  the  defendants 
could  not  safely  or  properly  take  any  issue  thereon. 

The  special  demurrer  to  the  replication  to  the  sixth  plea 
was  precisely  similar  to  the  above. 

SmythieBy  in  support  of  the  demurrer. — The  repIicationB 
are  bad,  whether  the  fifth  and  sixth  pleas  be  construed  as 
one  plea  or  as  distinct  pleas.  If  those  pleas  amount  to  one 
matter  of  defence,  namely,  that  the  defendants  took  two 
horses,  one  in  respect  of  tenement  A.,  and  the  other  in  re- 
spect of  tenement  B.,  then  the  replications  are  bad,  for  they 
neither  traverse  nor  add  anything  to  the  facts  stated  in  the 
pleas.  If  the  fifth  and  sixth  pleas  be  taken  as  distinct  pleas, 
the  replications  afford  no  answer,  for  they  admit  the  defend- 
ants' title  to  enter,  but  fail  to  shew  such  an  abuse  of  autho- 
rity as  would  render  them  trespassers  ab  initio,  because  it  is 
not  alleged  that  the  other  horse  was  seized  in  respect  of  the 
same  tenement.    But  even  admitting  an  abuse  of  autbority. 
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that  will  not  render  the  defendants  trespassers  ab  initio.  1847. 
The  case  faUs  within  the  first  resolution  in  the  Six  Carpenr  ywlicw, 
Uri  ccue  (a),  that  *^  when  an  entry^  authority^  or  license  is  ^' 

given  to  any  one  by  the  lawj  and  he  abuses  it,  he  shall  be  a 
trespasser  ab  initio ;  but  not  where  the  entiy,  authority,  or 
license  is  given  by  the  party.''  A  heriot  is  a  portion  of  the 
price  which  the  tenant  pays  for  the  land ;  it  is  as  much  a 
part  of  the  terms  of  the  holding  as  the  payment  of  a  fine  or 
quit  rent.  There  is  a  distinction  between  a  distress  by  a 
landlord  for  rent,  and  the  seizure  of  a  heriot  by  a  lord  of  a 
manor.  The  contract  between  landlord  and  tenant  is  simply 
for  payment  of  rent,  and  the  law  gives  the  former  an  autho- 
rity to  distrain;  but  on  the  admission  of  a  tenant  to  a  copy- 
hold tenement,  he  enters  into  a  contract  to  allow  a  heriot  to 
be  taken  at  his  death,  therefore  the  right  to  seize  the  heriot 
is  a  right  granted  by  the  party  himself.  The  replications 
admit  the  fiu^ts  which  shew  that  the  heriot  vested  in  the 
lord,  and  he  having  once  made  his  election,  no  subsequent 
abuse  of  authority  could  divest  the  property  from  him. 

KeaJtxng^  contri. — The  defendants,  by  this  form  of  plead- 
ing, attempt  to  evade  the  trial  of  the  custom.  The  lord 
claims  a  right  to  take  a  heriot  in  respect  of  each  and  every 
tenement  of  which  the  tenant  dies  seised,  and  the  defend- 
ants ought  to  have  pleaded  that  the  tenant  died  seised  of 
two  tenements,  and  therefore  they  took  the  two  horses. 
The  replications  are  good,  for  the  facts  therein  alleged  shew 
that  the  defendants  are  trespassers  ab  initio.  The  pleas 
must  be  considered  as  offering  separate  and  distinct  matters 
of  defence.  It  appears,  then,  by  the  replications,  that  the 
defendants,  by  command  of  the  lord,  having  a  right  of  entry 
to  take  one  beast  on  each  occasion,  took  two,  and  the  lord 
not  having  made  his  election,  they  became  trespassers  as  to 
both.     A  custom  to  seize  a  heriot  is  an  authority  ^ven  by 

(a)  8  Rep.  146a. 
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1847.        law,  and  an  abuse  of  it  renders  the  party  a  trespasser  ab 

PaiCT        iiutio.     In  the  Six  CarpeTiters^  case  (a)  it  is  said,  ^*  the  law 

V.  frives  authority  to  enter  into  a  common  inn  or  tavern ;  so  to 

WOODHOUSS.  ,  , 

the  lord  to  distrain ;  to  the  owner  of  the  ground  to  distrain 
damage  feasant;  to  him  in  reversion  to  see  if  waste  be 
done;  to  the  oommoner  to  enter  upon  the  land  to  see  his 
cattle,  and  such  like."  It  is  difficult  to  see  how  those  various 
instances  are  less  the  act  of  the  party  than  a  custom  to 
seize  a  heriot  In  Viner's  Abridg.,  tit.  '^  Trespass,"  (6.  a.) 
pi.  2,  it  is  said, — *^  J£  lessor  enters  into  the  house  to  see  if 
waste  be  done,  and  there  stays  all  night,  he  is  a  trespasser 
ab  initio."  Again,  pL  13,  **  If  the  custom  of  a  vill  be,  that 
the  bailiffs  of  the  vill  shall  have  twopence  for  every  hide  of 
every  sheep,  cow,  or  ox  which  is  killed  within  the  said  vill, 
and  for  non-payment  of  it  to  seize  the  hides,  &a,  and  after 
the  bailiffi  do  take  certain  hides  for  non-payment,  &c.  and 
tan  them,  and  convert  them  into  leather,  by  this  they  are 
trespassers  ab  initio,  for  though  they  do  it  for  necessity,  be- 
cause otherwise  the  hides  would  putrefy,  yet  this  will  not 
excuse  them,  inasmuch  as  the  damage  by  the  putrefying 
will  be  only  to  the  owner,  and  not  to  them,  for  they  may 
have  an  action  of  debt  for  the  twopence.  M.  42,  43,  £L 
B.  R.,  between  Dimcan  and  Reeve,  adjudged" — The  reason 
why  an  abuse  of  authority  or  license  given  by  law  renders 
a  party  a  trespasser  ab  initio,  is,  that  the  law  adjudges  by 
the  subsequent  act  quo  animo  he  entered.  Here  the  subse- 
quent act  was  the  seizure  of  two  horses  without  any  election 
as  to  either.  Abmgton  v.  lApseomb  (b)  shews  that  an  elec- 
tion is  necessary  in  order  to  give  the  lord  a  property  in  the 
beasts  seized.  It  has,  indeed,  been  held,  that  where  a  distress 
is  made  upon  goods,  some  of  which  are  not  distrainable,  the 
distrainor  is  a  trespasser  ab  initio  as  to  the  latter  only: 
Harvey  v.  Pocock  {e\  Dod  v.  Monger  (d) ;  but  if  it  be  con- 


(a)  8  Rep.  146  b.  (c)  11  M.  &  W.  74a 

{h)  1  Q.  B.  776.  \d)  6  Mod.  216. 
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tended  that  the  lord  had  a  right  to  take  one  hone,  and  1847. 
ooold  only  be  a  trespasser  as  to  the  other,  then  the  plea  p^,^ 
should  haye  shewn  which  he  elected  to  take.     Assuming    „     v- 

WOODBOVSB. 

that  the  right  to  take  a  heriot  is  analogous  to  a  right  to 
distrain,  the  case  of  Harvey  v.  Bocodi  puts  a  wrongful 
seizure  on  the  same  footing  as  a  subsequent  abuse.  Hie 
tortious  act  which  renders  the  party  a  trespasser  ab  initio, 
also  measures  the  extent  of  the  trespass.  Here  the  lord, 
having  seized  two  horses  which  cannot  be  distinguished,  is 
a  trespasser  as  to  both.  But  unless  the  plaintiff  adopted 
the  present  form  of  replication,  he  could  not  recover  da- 
mages in  respect  of  both  horses.  For  that  purpose,  it  would 
be  useless  to  take  issue  on  the  custom.  [Parker  B. — The 
point  is  reduced  to  this, — ^if  a  party  having  a  right  of  entry 
to  take  one  heriot,  enters  and  takes  two,  does  he  tiiereby 
become  a  trespasser  ab  initio,  botii  as  to  the  entry  and  also 
as  to  tiie  seizure  ?  Suppose  a  landlord  enters  for  the  pur- 
pose of  distraining,  and  he  takes  certain  distrainable  goods, 
and  also  some  chattels  not  the  subject  of  a  distress,  would 
that  make  him  a  trespasser  ab  initio  as  to  the  entry,  or  only 
as  to  tiie  seizure  of  tiie  chattels?  That  question  was  not 
considered  in  Harvey  v.  PocockJ]  There  does  not  appear 
to  be  any  decision  expressly  in  point,  but  the  reasons  for 
the  judgment  in  The  Six  Carpenter^  case  are  conclusive  to 
shew  tiiat  a  subsequent  unlawful  distress  renders  the  party 
a  trespasser  in  respect  of  tiie  entry.  In  Oxley  v.  fVatts  (a), 
the  declaration  did  not  charge  a  breaking  of  the  close,  but 
only  a  seizure  of  the  chatteL 

Smythies  replied. 

Parke,  B. — It  appears  to  me  that  the  replications  are 
good.  The  defendants,  by  their  pleas,  attempt  to  justify 
the  entry  and  seizure  of  one  horse  as  a  heriot  in  respect  of 

(a)  1  T.R.  12. 
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one  tenement,  and  the  other  horse  as  a  heriot  in  respect  of 
another  tenement.  Then  the  construction  of  each  replica- 
tion is  this: — though  true  it  is  you  entered  to  take  a  horse 
as  a  heriot  due  for  the  particular  tenement,  yet  at  the  same 
moment  you  took  another  horse  not  due  for  that  tenement. 
To  make  the  entry  good,  it  must  be  good  with  reference  to 
the  seizure.  That  which  is  prim&  facie  an  election,  is  shewn 
to  be  no  valid  election  in  point  of  law,  and  the  seizure  of 
the  other  chattel  renders  the  defendants  trespassers  ab  initio 
as  to  the  entry,  as  well  as  the  seizure  of  the  chattels.  The 
defendant  may  amend  his  pleas  on  tiie  usual  terms,  by  stat- 
ing that  Price  died  seised  of  two  tenements,  and  that  there 
was  a  custom  to  take  a  heriot  in  respect  of  each,  and  that 
the  horses  were  seized  as  heriots  for  those  tenements. 


Alderson,  B.,  and  Rolfs,  B.,  concurred. 


Amendment  accordingly. 


To  an  action 
of  trot er  for 
goods,  the  de- 
fendant plead- 
ed, that  the 


Dee.  6.  DoRRiNGTON  V.  Carter. 

1  ROVER  for  certain  goods  and  chattels. — Plea:  That 
heretofore  and  before  the  said  time  when  &c,  and  whilst 
he  the  pluntiff  was  possessed  of  the  said  goods  and  chattels 
§OT^were*dc"o-  '^^  ^^^  declaration  mentioned,  to  wit,  on  the  day  and  year 

in  the  declaration  mentioned,  a  large  sum  of  money,  to  wit, 
the  sum  of  10/.  3«.,  was  due  and  owing  from  the  plaintiff 
to  the  defendant  for  certain  board  and  lodging  theretofore 
supplied  by  the  defendant  to  the  plaintiff,  and  at  his  re- 
quest, and  for  the  carriage  and  conveyance  of  certain  tim-^ 


sited  with  the 
defendant  as  a 
security  for  a 
certain  debt  dne 
to  the  defend- 
ant from  the 
plaintiff,  on  the 
terms  that  the 
defendant 
should  retain 

them  till  the  debt  should  be  paid ;  that  the  debt  had  not  been  paid ;  and  therefore,  that  the 
defendant  had  refused  to  deliver  them  up,  as  he  lawfully  might :  Verification : — Held,  on  spe- 
cial demurrer,  that  the  plea  was  bad,  as  amounting  to  an  argumentatiTe  denial  of  the  plaintiiTs 
right  of  ponession  at  the  time  of  the  alleged  couTersion. 
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ber  and  goods  theretofore  carried  and  conveyed  in  divers        1847* 
carts  and  carriages  by  the  defendant  for  the  plaintiff,  and    porkinotuk 
at  his  request,  and  for  certain  goods  and  chatteb  there-  ^* 

tofore  sold  and  ddivered  by  the  defendant  to  the  plaintiff, 
and  at  his  request;  and  in  consideration  thereof,  the  plain- 
tiff, being  so  possessed  of  the  said  goods  and  chattels  in  the 
declaration  mentioned  as  aforesaid,  then  deposited  the  same 
with  the  defendant  as  a  security  for  the  payment  by  the 
plaintiff  to  the  defendant  for  the  said  money  so  due  and 
owing  as  aforesaid,  and  upon  the  terms  and  agreement, 
amongst  others,  that  the  defendant  should  hold  and  detain 
the  same  until  that  money  had  been  paid  by  the  plaintiff 
to  the  defendant.  And  the  defendant  further  says,  that 
the  said  debt  has  not  been  paid  by  the  plaintiff  to  the  de- 
fendant, nor  hath  the  plaintiff  tendered  to  the  defendant, 
or  offered  to  pay  him  the  said  amount  of  the  said  debt,  but 
the  said  debt  b  still  due,  and  unpaid  and  unsatisfied ;  where- 
fore the  defendant  hath  continually  held  and  detained,  and 
still  holds  and  detains,  the  said  goods  and  chattels,  for  the 
cause  in  this  plea  aforesaid,  and  at  the  said  time  when  &a 
did  refuse  to  deliver  up  the  same  to  the  plaintiff  on  being 
then  required  by  him  so  to  do,  as  the  defendant  lawfully 
might,  being  the  said  conversion  in  the  declaration  men- 
tioned.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  an 
argumentative  denial  that  the  plaintiff  was  lawfully  pos- 
sessed of  the  said  goods  as  of  his  own  property,  and  that  it 
ought  to  have  concluded  to  the  country,  and  not  with  a 
verification,  and  that  it  does  not  confess  any  conversion,  and 
amounts  to  the  general  issue. 

Joinder  in  demurrer. 

•/.  Brown^  in  support  of  the  demurrer. — ^The  plea  is  bad, 
as  amounting  to  an  argumentative  denial  of  the  plaintiff^s 
right  of  possession  at  the  time  of  the  conversion.  It  is 
also  bad  as  amouAting  to  the  general  issue,  as  it  does  not 
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1847.        contain  any  admission  of  an  actual  oonTersion.    The  plea 
DoRRiNOTOK   ^  ^  substance  thjs» — that  the  goods  were  deposited  with 
**  the  defendant;  to  be  retained  hj  him  until  payment  of  a 

certain  debt  due  from  the  plaintiff  to  him,  and  that  the 
debt  had  not  been  paid  when  the  defendant  refused  to 
deliver  them  up»  as  he  was  justified  in  doing;  in  other 
words,  it  is  a  plea  of  lien.  **  Now  the  action  of  trover 
only  lies  where  the  plaintiff  has  the  right  to  possession 
as  well  as  the  legal  property  in  the  suit.  That  was  es- 
tablished by  the  case  of  Chrdon  v.  Harper  (a)/'  as  71m- 
dal,  C.  J.9  said  in  the  case  of  Owen  v.  Kmgfht{b).  Tiie 
latter  of  these  cases  is  very  Uke  Ihe  present.  It  was  an 
action  of  trover,  and  tiie  Court  of  Common  Fleas  held  that 
the  defendant  was  entitled  to  give  in  evidence  facts  of  a 
similar  nature  to  the  present,  under  a  plea  tiiat  ihe  plaintiff 
was  not  possessed  as  of  his  own  property  of  the  goods  in 
the  declaration  mentioned.  This  case  was  reoogmsed  by 
tiie  Court  of  Queen's  Bench  in  that  of  fFhite  y.  Teal{e), 
where  Lord  Denman  says,  "  He  (the  defendant)  oogfat  to 
have  traversed  that  the  pkuntiff  was  possessed  as  of  his  own 
property,  in  manner  and  form  as  allied  in  ihe  dedamtiett, 
and  then  he  would  have  put  in  issue  the  jdaintiff's  right  of 
possession,  as  was  holden  in  Owen  v.  Knight^  and  would  have 
been  entitled  to  prove  the  lien  in  order  to  negative  that 
issue."  These  authorities  were  recognised  by  this  Court  in 
Mason  v.  Famdl{d).  Aldersan^  B.,  there  says,  in  delivmng 
the  judgment  of  the  Court,  '^  No  doubt  plausible  reasons 
may  be  assigned  for  saying  that  the  proper  plea  on  which 
such  a  defence  as  a  lien  or  ihe  like  maybe  made  is  the  plea 
of  not  guilty,  by  which  ihe  conversion  is  denied."  Isaac  v. 
Bekher  (e)  decided  that  the  plea  of  not  possessed  puts  in 
issue  the  right  of  the  plaintiff's  possession  at  the  time  of  the 


(a)  7  T.  R.  9.  (c)  12  Ad.  &  EU.  114. 

(b)  4  Bing.  N.  C.  64;  6  Scott,         {d)  12  M.  &  W.  674. 
d07.  (e)  5  M.  &  W.  139. 
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conversioii.     In  the  second  place,  Acraman  y.  Cooper  (a)  is         1847* 
expresslj  in  point,  that  this  plea  does  not  sufficiently  con-   do^rington 
fess  a  conversion.     A  refusal  to  give  up  the  goods  on  the      ^  ** 
ground  of  a  lien  does  not  amount  to  a  conversion.     A  de- 
mand and  refusal  are  only  evidence  of  it ;  and  it  is  im- 
proper to  plead  mere  matter  of  evidence. — He  was  then 
stopped  by  the  Court. 

Bingy  contrd,  contended  that  the  matter  set  up  in  the 
plea»  being  a  license  to  retain  the  goods  upon  the  terms  of 
a  special  agreement,  might  be  specially  pleaded,  as  it  gave 
the  plaintiff  the  advantage  of  knowing  what  the  precise 
defence  was  which  the  defendant  intended  to  rely  upon  at 
the  trial. 

Per  Curiam  (&). — ^We  are  all  of  opinion  that  the  plea  is 
bad,  as  amounting  to  an  argumentative  denial  of  the  plain- 
tiff's right  of  possession  of  the  goods  in  question  at  the  time 
of  the  conversion.  The  plea  sets  up  a  lien.  That  is  in- 
consistent with  the  plaintiff's  lawful  possession,  as  was  held 
in  the  case  of  Ov>en  v.  Knight^  in  the  Court  of  Common 
Pleas,  widi  which  decision  we  entirely  concur.  The  ar- 
gument, therefore,  being  well  founded  upon  that  point 
which  is  raised  by  the  special  demurrer,  that  it  is  an  ar- 
gumentative denial  of  the  plaintiff's  lawful  possession  at 
the  time  of  the  conversion,  it  is  not  necessary  to  give  any 
opinion  upon  the  other  point.  There  must  therefore  be 
judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff 

(a)  10  M.  &  W.  686. 
(h)  Parke,  B.,  Alderton,  B.,  Bol/e,  B.,  and  Piatt,  B. 
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Dee.  6.  Craig  v.  Levy. 

A  party  may  J.N  this  case  proceedings  in  outlawry  had  been  taken 
tomey  to^re-  against  the  plaintiff,  and  he  had  been  pronounced  an  out- 
Uinrfor^OTor  ^*^"  ^P^^  theo^  proceedings  he  brought  a  writ  of  error, 
^  ^t.  assigning  error  in  fact.    He  appeared  by  attorney.    To  this 

this  reepect  is     assignment  of  error  the  defendant  in  error  demurred,  and 
Exd^ueraa'it  MAigned  the  following  causes  of  demurrer: — "That  the 
*«  ^^*  ^^^^    said  assignment  is  bad  in  this,  that  it  is  pleaded  by  attor- 
ney and  not  by  the  said  B.  B.  Craig  in  person ;  and  also 
for  that  the  said  assignment,  being  of  error  in  fact,  ought 
to  be  pleaded  in  person  and  not  by  attorney ;  and  being 
pleaded  in  the  Court  of  Exchequer  of  Pleas,  there  is  no 
statute  by  which  the  said  defect  is  remedied." 
Joinder  in  demurrer. 


&  Tempk^  in  support  of  the  demurrer. — The  plaintiff  in 
error  should  have  appeared  in  person,  and  not  by  attorney. 
He  might  indeed  have  appeared  by  attorney  for  error  in  law. 
It  was  said  by  Mantooody  J.,  in  TayUn^s  case,  that  where 
matter  in  fact  is  pleaded  in  avoiding  of  an  outlawry,  it  ought 
to  be  pleaded  in  person ;  but  a  matter  of  record  might  be 
by  attorney  (ff).  This  case  was  relied  upon  in  the  subse- 
quent case  of  Charley  v.  Hasletoaod  (b).  In  Cumphn^s 
case  (c),  which  occurred  in  the  Court  of  Eling's  Bench,  it 
was  said  that  a  different  practice  existed  in  the  Conunon 
Pleas.  [AUkrsan,  B. — In  an  anonymous  case  in  Croke's 
Beport8(£f),  a  person  who  had  been  outlawed  prayed  to 
appear  by  attorney,  and,  upon  an  a£5idavit  of  his  sickness, 
the  Court,  ex  gratid  speciali,  allowed  him  to  appear  by 
attorney ;  but  the  clerk  was  commanded  to  enter  it  quad 
venit  in  praprid  persand,  as  the  law  was  dear  that  upon  an 

(a)  4  Leon.  22.  (c)  2  RoU.  490. 

lb)  1  Carthew,  7.  {d)  Cro.  Jao.  462. 
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outlawry  he  ought  to  appear  in  person.  Parke,  B. — What 
was  the  practice  in  the  Court  of  Common  Pleas  at  the 
time  of  the  passing  of  stat  4  &  5  W.  &  M.  c.  18  ?]  That 
act  merely  gave  the  power  of  appearing  by  attorney  to  re- 
verse the  outlawry  in  the  King's  Bench,  but  it  did  not 
apply  to  the  Court  of  Common  Pleas.  \_fFalfar(L — In  Lee 
y.  MiOard{a)y  which  was  in  the  Common  Pleas,  Powell,  J., 
said  that  it  was  not  necessary  to  appear  by  attorney  in  ' 
that  court,  although  it  was  so  in  the  King's  Bench.  He 
also  referred  to  Hordditch  y.  Swinfen  (ft).]  Those  cases 
were  merely  upon  motion.  [Parke,  B. — It  seems  to  haye 
been  the  understanding  at  the  time  the  stat.  4  &  5  W.  & 
M.  was  passed,  that  the  practice  in  the  Common  Pleas 
was  that  a  person  who  was  outlawed  might  appear  by 
attorney  to  reyerse  the  outlawry ;  that  statute,  therefore, 
appears  to  haye  been  passed  for  the  purpose  of  making  the 
practice  of  the  Courts  of  King's  Bench  and  Common  Pleas 
uniform;  if  such  had  not  been  the  understanding,  there 
would  have  been  a  provision  to  include  the  Court  of  Com- 
mon Pleas.] 

Walfard,  contril,  was  not  called  upon. 

Per  Curiam  (c). — ^We  are  all  of  opinion  that  there  must 
be  judgment  for  the  plaintiff  in  error,  as  we  think  that 
he  is  entitled  to  appear  by  attorney  to  reverse  an  outlawry 
for  error  in  fact.  It  seems  to  be  dear,  that,  before  the 
Uniformity  of  Process  Act,  such  was  the  practice  in  the 
Courts  of  King's  Bench  and  Common  Pleas ;  and  by  that 
act  we  have  the  power  to  entertain  this  matter.  The  cases 
in  Salkeld  and  Leonard  seem  to  be  at  variance ;  but  there 


(a)  2Salk.495.  (e)  Parke,  B.,  Aldersan,  B., 

lb)  2  BiDg.  N.  C.  712;  3  Scott,      Rol/e,  B.,  and  PkUt,  B. 
169. 
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is  no  doubt  that  the  same  privilege  existed  in  the  Common 
Pleas  as  that  which  was  given  to  the  Court  of  King's  Bench 
by  the  statute  4  &  5  W.  &  M. 

Judgment  for  the  plaintiff  in  error. 


A  declaration 
stated  that  cer- 
tain matters  in 
dispute  were 
referred  to 


Deo.  6.  Bates  v,  Townley  and  Another. 

Assumpsit.— The  declaration  stated,  that,  before  and 
at  the  time  of  making  the  agreement  thereinafter  mentioned, 
certain  differences  and  disputes  had  arisen  and  were  depend- 
J.H.and  J.M.,  ing  between  the  plaintiff  and  defendants,  touching  or  con- 
third  person  as  cemiug  or  arising  out  of  certain  dealings  and  transactions 
chosen  and  ^^  railway  sharcs  between  them,  and  thereupon  heretofore, 
^reed  upon  by  ^^  ^j^^  q^  &C.,  by  a  certiun  agreement  in  writing  then 
and  J.  M.,  and  made  by  and  between  the  plaintiff  and  defendants  for 
w^ting  nndJr     finally  Settling  such  differences,  it  was,  amongst  other  things, 

agreed  by  and  between  the  plaintiff  and  defendants  mu- 
tually and  reciprocally,  that  the  said  matters  in  dispute 
should  be,  and  the  same  were  thereby  referred  to  the 
award,  arbitrament,  final  end  and  determination  of  John 
Head,  of  Liverpool,  sharebroker,  a  person  chosen  by  or 
on  behalf  of  the  said  plaintiff,  and  James  Mill,  a  person 
chosen  by  or  on  behalf  of  the  said  defendants,  and  of  such 
third  person  as  should  be  chosen  and  agreed  upon  by 
the  said  John  Head  and  James  Mill,  and  appointed  by 
writing  under  their  hands,  to  be  indorsed  on  the  agree- 


their  hands 
to  be  indorsed 
on  the  agree- 
ment of  sub- 
mission before 
proceeding  on 
the  said  refer- 
ence, to  arbi- 
trate, &c. 
jointly  with 
them  of  and 
concerning  the 
matters  in  dif- 
ference, so  as 
the  said  arbi- 
trators, or  any 
two  of  them, 
should  make 
their  award  on 
or  before  a 

certain  day,  and  that  the  costs  of  the  reference  and  award,  including  a  reasonable  compensa- 
tion to  the  said  arbitrators  for  their  trouble,  should  be  in  the  discretion  of  the  said  arbitrators." 
The  declaration  then  averred  that  J.  H.  and  J.  M.,  before  proceeding  with  the  reference,  chose 
and  agreed  upon,  and  by  writing  under  their  hands  nominated  and  appointed  J.  M.  to  be  third 
arbitrator  together  with  them ;  that  the  three  said  arbitrators  made  their  award,  and  found  a 
certain  sum  to  be  due  from  the  defendant  to  the  plaintiff,  and  further  that  the  plaintiff  and  de- 
fendant should  pay  a  moiety  each  of  the  costs  of  the  reference  and  award,  including  the  com- 
pensation to  the  arbitrators.  Breach,  non-payment  of  the  sum  so  found  to  be  due : — HM 
bad,  on  general  demurrer,  for  not  shewing  that  a  third  arbitrator  was  properly  appointed. 
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ment  now  in  recital,  before  proceeding  on  the  said  re- 
ference, to  arbitrate,  adjudge,  and  determine  jointly  with 
them  of  and  concerning  the  said  matters  in  difference,  so  as 
the  said  arbitrators  or  any  two  of  them  should  make  their 
award  in  writing  under  their  hands,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should 
require  the  same,  or  the  executors  or  administrators  of  the 
same  parties,  or  either  of  them,  on  or  before  the  first  day 
of  April  then  next  ensuing,  or  on  or  before  such  subse^ 
quent  day  or  days  as  the  said  arbitrators  or  any  two  of 
them  should  at  any  time,  or  from  time  to  time,  by  writing 
under  their  hands,  appoint  for  making  and  publishing  their 
award  in  the  premises ;  and  it  was  thereby  agreed  that  the 
costs  of  the  said  reference  and  award,  including  a  reasonable 
compensation  to  the  sidd  arbitrators  for  their  trouble,  should 
be  in  the  discretion  of  the  said  arbitrators.  Averment  of 
mutual  promises,  and  that  the  said  J.  Head  and  J.  Mill, 
before  they  proceeded  on  the  said  reference,  to  wit,  on 
the  10th  of  February,  1847,  chose  and  agreed  upon,  and 
by  writing  under  their  hands  nominated  and  appointed, 
John  Miller,  of  Liverpool,  merchant,  to  be  third  arbi- 
trator, together  with  them  the  said  J.  Head  and  J.  Mill, 
in  and  concerning  the  said  matters  in  difference  so  referred, 
and  that  the  said  J.  Head,  J.  Mill,  and  J.  Miller,  after- 
wards and  before  the  time  so  appointed  for  making  the  said 
award,  to  wit,  on  the  day  and  year  last  afores^d,  took  upon 
themselves  the  burthen  of  the  said  arbitration,  and  after- 
wards and  before  the  time  so  appointed  for  making  the  said 
award,  to  wit,  on  the  18th  of  February,  1847,  the  said 
J.  Head,  J.  Mill,  and  J.  Miller,  having  taken  upon  them- 
selves the  burthen  of  the  said  arbitration,  did  make  and 
publish  their  award  in  writing  under  their  hands  of  and 
concerning  the  said  matters  in  difference  so  referred  to 
them  as  aforesaid,  ready  to  be  delivered  to  the  said  parties, 
and  did  thereby  award,  find,  and  determine  that  there  was 

p  p2 
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1847.  due  from  the  defendants  to  the  plaintiff  in  respect  of  the 
matters  in  difference  referred  to  them  the  said  arbitrators 
as  aforesaid,  the  sum  of  2039/.  lOs,  3d,,  which  sum  they 
did  thereby  award  and  direct  that  the  said  defendants 
should  pay  to  the  said  plaintiff,  at  the  office  of  Mr.  Robert 
Norris,  solicitor.  North  John  Street,  Liverpool,  on  Monday, 
the  Ist  day  of  March  then  next,  at  twelve  o'clock  at  noon, 
in  full  satisfaction  and  discharge  of  the  said  matters  in  dif- 
ference. And  they  did  further  award  that  the  costs  of  the 
said  reference,  and  of  that  their  award,  including  the  com- 
pensation to  them  the  said  arbitrators  for  their  trouble, 
should  be  paid  and  borne  as  follows ;  that  is  to  say,  one 
moiety  thereof  should  be  paid  and  borne  by  the  plaintiff, 
and  the  other  moiety  thereof  by  the  defendants.  Breach, 
non-payment  of  the  said  sum  of  2039/1  IO5.  Sd. 

Plea. — That  it  was  in  and  by  the  said  agreement  agreed 
that  the  costs  of  the  said  reference  and  award,  including  a 
reasonable  compensation  to  the  arbitrators  for  their  trouble, 
should  be  in  the  discretion  of  the  said  arbitrators,  and  there- 
by the  said  costs,  including  the  said  reasonable  compensa- 
tion to  the  said  arbitrators,  were  mutually  submitted  by 
the  plaintiff  and  the  defendants  to  the  said  arbitrators,  and 
formed  and  were  part  of  the  matters  referred  by  the  said 
agreement ;  that  the  said  award  is  correctly  set  forth  in  the 
siud  declaration  mentioned,  and  that  the  said  arbitrators  did 
further  award,  as  in  the  said  declaration  mentioned,  that 
the  costs  of  the  said  reference  and  of  their  said  award,  in- 
cluding the  compensation  to  them  the  said  arbitrators  for 
their  trouble,  should  be  paid  and  borne  as  follows ;  that  is 
to  say,  one  moiety  shotdd  be  borne  and  paid  by  the  pluntiff, 
and  the  other  moiety  thereof  by  the  defendants:  that  the  said 
arbitrators  did  not,  nor  did  any  two  of  them,  by  the  said 
award  in  any  way,  except  as  in  and  by  the  said  declara- 
tion appears,  ascertain  or  specificaUy  mention  or  shew  the 
amount  of  the  said  costs  of  the  said  award,  including  the 
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said  compensation,  or  the  costs  of  the  said  award,  or  the  1847. 
costs  of  the  said  compensation,  or  the  amount  of  the  said 
moiety  to  be  borne  and  paid  by  the  defendants ;  and  that 
the  said  submission  was  not  at  any  time  before  the  com- 
mencement of  this  suit  made  a  rule  of  court;  nor  was  the 
same  made  in  an  action  or  suit,  or  about  any  matter  or 
matters  forming  the  subject  of  an  action  or  suit;  nor  was 
the  same  made  by  or  under  any  order  of  a  judge,  or  rule 
or  order  of  a  court. — Verification. 

Beplication. — That  it  was  not  agreed  in  or  by  the  said 
agreement  that  the  said  arbitrators  or  any  two  of  them 
should  by  their  award  ascertain,  or  specifically  mention  or 
shew  the  amount  of  the  said  costs  of  the  said  award,  in- 
cluding the  said  compensation,  or  the  costs  of  the  said 
award,  or  the  costs  of  the  said  compensation,  or  the  amount 
of  the  said  moiety  to  be  borne  and  p^d  by  the  defendants: 
concluding  to  the  country. 

Special  demurrer,  and  joinder. — The  defendants'  points 
were,  that  the  declaration  and  the  replication  are  each  in 
substance  bad.  That  the  declaration  does  not  shew  any 
award  binding  on  the  defendants,  as  the  submission  was  to 
two  arbitrators,  and  to  such  third  or  co-arbitrator  as  they 
should  appoint  in  a  particular  manner,  which  is  not  shewn 
to  have  been  observed,  namely,  by  writing  under  their 
hands  indorsed  on  the  submission  before  proceeding  on  the 
reference.  That  the  award  and  the  declaration  are  bad ;  as  it 
appears  that  the  award  directed  payment  in  moieties  of  the 
costs  of  reference  and  of  the  award,  including  compensation 
to  the  arbitrators,  but  did  not  ascertain  the  costs  of  re- 
ference or  of  the  award,  including  the  amount  of  compen- 
sation, or  any  of  those  costs;  and  it  is  not  shewn  that  the 
submission  was  made  in  a  cause,  or  that  it  was  or  could  be 
made  a  rule  of  court,  or  that  any  circumstances  existed  to 
give  jurisdiction  to  any  taxing  or  other  officers  over  such 
costs  or  compensation.     That  the  award  and  declaration 
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are  bad,  as  the  former  directs  payment  of  the  sum  awarded 
at  the  office  of  a  third  person,  a  stranger  to  the  submission, 
on  which  office  the  defendants  could  not  enter  without  com- 
mitting a  trespass,  and  subjecting  themselves  to  action. 
That  the  replication  is  bad  for  the  following  reasons: — 
that  it  contains  no  answer  to  the  plea;  that  it  takes  issue 
in  terms  not  used  in  the  plea,  or  corresponding  with  the 
language  thereof;  that  it  is  ambiguous  whether  it  means  to 
denj  an  assumed  legal  effect  of  the  agreement  stated  in  the 
declaration,  or  to  allege  as  matter  of  fact  that  there  was  no 
clause  in  the  said  agreement  expressly  providing  for  ascer- 
tainment of  costs  by  the  arbitrators ; — ^if  the  meaning  be  the 
latter,  the  replication  should  not  have  concluded  to  the 
country, — if  the  former  be  the  meaning,  the  replication  is 
an  informal  and  insufficient  demurrer;  that  as  the  state- 
ment in  the  plea  of  the  agreement  is  merely  a  re-statement 
of  the  declaration,  the  replication,  in  denying  the  agree- 
ment relied  on  by  the  defendants,  of  necessity  denies  a 
material  part  of  the  declaration,  and  contains  a  departure 
therefrom ;  that  the  replication  offers  to  put  in  issue  matter 
which  is  not  contained  in  the  plea, — or  if  it  be  contained 
therein,  is  matter  of  law,  (being  the  construction  of  a  writ- 
ten agreement,)  which  the  plaintiffs  should  not  have  offered 
to  submit  to  a  jury,  but  should  have  referred  to  the  judg- 
ment of  the  Court ;  that  it  puts  a  wrong  construction  on 
the  plea,  as  it  assumes  the  defence  to  be  simply  that  it  was 
agreed  that  costs  and  compensation  should  be  ascertained 
by  the  arbitrators ;  whereas  the  defence  really  raised  is  this^ 
that  the  costs  of  award,  including  compensation  to  the  aiv 
bitratoiB,  being  submitted  by  the  agreement  of  reference, 
and  the  arbitrators  having  elected  to  receive,  and  having 
directed  payment  of  such  costs  and  compensation,  it  became 
their  duty  to  go  further,  and  to  fix  the  amount  thereof^  or 
give  the  parties  a  rule  by  which  to  ascertain  the  amount  of 
the  moiety  payable  by  each. 
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J,  Henderson^  in  support  of  the  demorrer. — It  is  clear 
that  the  replication  is  bad,  for  the  reasons  assigned  by  the 
demurrer.  The  plaintiff  cannot  traverse  an  allegation  in 
the  plea  which  is  also  contained  in  the  declaration.  The 
allegation  is  not  of  anj  new  matter. 

The  plea  is  good.  This  differs  from  the  case  where  there 
is  an  action  pending.  [Parker  B. — ^It  is  to  be  presiunedj 
in  such  a  case,  that  the  parties  stipulate  that  the  costs  are 
to  be  taxed  in  the  usual  way.]  Here  the  arbitrators  were 
to  fix  the  amount  of  their  fees,  which  has  not  been  done  by 
their  award.  It  is  therefore  bad.  The  Court  has  no  power 
over  these  costs :  Dossett  v.  GingeU  (a).  The  plea  is  good 
on  general  demurrer,  though  it  might  have  been  bad  on 
special  demurrer. 

Lastly,  the  declaration  is  bad.  There  is  no  sufBcient 
statement  of  the  appointment  of  a  third  arbitrator.  It  is 
not  stated  that  the  appointment  of  Miller  was  indorsed  on 
the  agreement  of  submission.  That  is  a  fatal  objection, 
being  matter  of  substance.  This  point  was  brought  fully 
before  a  court  of  error,  in  Everard  v.  Paterson  (b) ;  and  it 
was  there  held  that  the  submission  being,  '^  so  that  the  award 
be  in  writing  under  the  hand  of  the  arbitrator,"  it  must  be 
shewn  in  pleading  that  the  award  is  under  hand  as  well  as 
in  writing.  This  fault  in  the  declaration  is  not  cured  by 
the  defendants^  pleading  over.  The  plea  does  not  supply 
the  omission.  Matde,  J.,  in  Harris  v.  Goodwyn  (c),  said : 
''  I  do  not  find  any  case  in  which  it  has  been  held  that  you 
can  supply  an  omission  for  the  purpose  of  making  a  plea  a 
good  plea.  I  take  the  rule  to  be,  not  that  you  are  to  supply 
by  intendment  matter  which  is  omitted,  but  that  you  are 
to  understand  that  which  is  alleged  in  a  sense  which  will 
support  the  plea." 

(a)  2  Man.  &  Gr.  870;  3  (c)  2  Man.  &  Gr.  406;  2  Scott, 
Scott,  N.  R.  179.  N.  R.  470. 

{h)  6  Tannt.  625. 
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The  Court  then  called  upon 

Cowling  to  support  the  declaration* — It  may  be  that 
Miller  was  not  properly  appointed,  but  he  may  be  neglected, 
as  the  parties  might  refer  the  matters  to  the  other  two 
arbitrators.  The  submission  is,  that  ^'  the  said  arbitrators, 
or  any  tioo  of  them,  should  make  their  award."  [Parkey  B. 
— That  means  two  out  of  the  three.  Rolfey  B. — ^The  par- 
ties have  a  right  to  the  judgment  of  all  three  consulting 
together.  Alderson,  B. — They  referred  to  the  two  persons 
named,  and  to  a  third  to  be  appointed.  It  seems  to  me  to 
be  too  clear  to  be  argued.  Parke^  B. — There  is  also  a  fur* 
ther  objection  with  respect  to  the  costs.  You  should  make 
it  out  that  the  award  has  been  made.]  The  costs  were  to 
be  in  the  discretion  of  the  arbitrators ;  they  need  not,  there- 
fore, make  any  mention  of  them.  Then  the  defect  is 
cured  by  pleading  over.  [Parkey  B. — The  declaration  is 
clearly  bad,  for  not  shewing  that  a  third  arbitrator  was 
duly  appointed.     The  plea  does  not  state  that  he  was.] 

Per  Curiam  (a). — There  must  be  judgment  for  the  de- 
fendants, for  a  defective  declaration. 

Judgment  for  the  defendants. 
(a)  Park€y  B.,  Aldersan,  B.,  Rol/cy  B.,  and  Pfe«,  B. 
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The  Earl  of  Lindsey  t;.  Capper  and  Others.  Dec.  6. 

Covenant  on  an  indentare,  dated  the  16th  of  March,  To  adcciara- 
1846,  entered  into  by  the  plaintiff  of  the  one  part,  and  the  denture  made 
defendants,  therein  described  as  provisional  directors  of  a  pro-  pJ2^^  ^ 
jected  Rfdlwav  Companv,  called  **The  Direct  Northern  Rail-  defendants, 

proTiaional 

vay  Company,"  of  the  other  part  (profert),  after  reciting  that  directors  of  a 
the  plaintiff  was  the  owner  in  fee  of  certain  lands  in  the  wiS  a)mpany^ 
county  of  Lincoln,  and  that  the  Direct  Northern  Railway  ^^i^JlPJT 
Company  had  given  notice  of  their  intention  to  apply  for  after  reciting 
an  act,  and  that  a  bill  for  that  purpose  had  been  introduced  was  owner  of 
into  the  House,  for  making  a  railway  from  London  to  SJjl^'gh^wch 
York,  with  branches,  which  was  proposed  to  be  carried  that  railway, 

,     ,  aM  another 

through  a  part  of  the  plaintiff's  property,  and  that  the  called  the  Great 
plaintiff  had  intimated  his  intention  to  oppose  the  bill ;  that  intended  to 
a  projected  Company,  called  "  The  Great  Northern  Rail-  £f ^i^^n^ff '* 
way  Company,"  had  also  signified  their  intention  to  apply  "^^^^  support 

the  former  and 

for  an  act,  and  had  introduced  a  bill  into  the  House  for  oppose  the  lat- 
making  a  railway  from  London  to  York,  and  that  the  coyenantcd''" 
plaintiff  as  a  landowner  had  agreed  with  the  defendants  ^'i^  5?  ^V 
not  to  oppose  the  application  of  The  Direct  Northern,  and  bill  should 

pass,  before  six 
months  from 
the  date  of  the 
deed,  the  Company  should  pay  the  plaintiff  certain  large  sums  of  money  in  certain  specified 
cases  for  the  injury  done  to,  and  for  the  purchase  of  his  land ;  that,  if  the  Great  Northern's 
bill  should  pass  within  eighteen  months  from  the  same  date,  that  the  Direct  Northern  was  to 
pay  the  plamtiff,  within  uree  months  after  that  event,  certain  sums  of  money  in  certain  speci- 
fied cases  for  compensation,  &c.,  provided,  that,  if  no  act  authorizing  the  Direct  Northern  to 
make  their  line  should  be  passed  within  six  months  from  the  date  of  the  indenture,  either  party 
might  put  an  end  to  the  agreement  by  giving  notice  in  writing,  and  that,  after  the  giving  of 
such  notice,  the  agreement  and  ererything  contained  in  it  should  be  absolutely  null  and  roid, 
except  the  proviso  and  a  covenant  as  to  certain  costs  to  be  paid  to  the  plaintiff;  and,  Uutly, 
that  if  the  Companies  should  be  amalgamated,  that  then,  three  months  after  such  event,  the 
amalgamated  Companies  should  pay  certain  sums  of  money  in  certain  events,  one  of  these  being 
the  sum  of  4^6000  if  the  line  followed  the  course  of  the  Direct  line,  without  a  branch  to  Stamford, 
and  that  in  such  case  all  the  covenants  applicable  were  to  be  performed  by  the  amalgamated 
Companies.  The  declaration,  after  alleging  that  the  Companies  were  amalgamated,  that  the  line 
took  the  course  of  the  Direct  Northern,  without  a  branch  to  Stamford,  and  that*the  period  of 
three  months  had  elapsed,  concluded  with  laying  as  a  breach  the  non-payment  of  the  j^6000. 
The  defendants  pleaded,  that  no  act  of  Parliament  authorizing  the  Direct  Northern  to  make 
their  intended  Une  was  passed  within  six  calendar  months,  and  that  the  defendants  g^ve  the 
plaintiff  notice  that  they  were  desirous  to  put  an  end  to  the  agreement,  and  that  no  part  of  the 
line  had  passed  through  plaintiff's  estate,  or  that  it  had  been  injured  under  the  act : — Held,  on 
general  demurrer,  that  the  plea  was  a  good  answer  to  the  action. 
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1847.  to  oppose  to  hia  utmost  the  Great  Northern,  in  considera- 
tion whereof,  and  of  the  terms  thereinafter  contained,  the 
plaintiff  and  defendants,  so  far  as  the  covenants  therein- 
after contained,  did  thereby,  for  themselves,  their  heirs, 
&c,  covenant  and  agree  with  each  other,  that,  in  case  the 
bill  to  empower  the  projected  Direct  Northern  to  con- 
struct the  said  line  should  pass  into  a  law  at  any  time 
before  the  expiration  of  six  calendar  months,  to  be  com- 
puted from  the  date  of  the  said  indenture,  and  the  siud 
Company  should  be  thereby  authorised  to  make  their  said 
railway,  the  Direct  Northern  should  pay  to  the  plaintiff, 
his  executors,  &c.,  the  sum  of  £25,000  in  compensation 
for  the  permanent  injury  occasioned  to  his  property  by 
the  said  railway,  and  for  the  purchase  of  a  certain  por- 
tion of  land  delineated  in  a  certain  plan,  which  was 
to  be  paid  for  in  the  following  manner,  namely,  the 
sum  of  £20,000  within  three  months  after  the  passing  of 
the  said  bill,  and  £5000  within  three  years  after  the  same 
event,  the  payment  of  the  last-mentioned  sum  being  sub- 
ject to  certain  provisoes  not  material  to  the  present  ques- 
tion; that  the  Direct  Northern,  in  the  event  of  their 
bill  being  passed,  should  execute  certwi  works,  such  as 
bridges,  viaducts,  walls,  &c.  &c.,  for  the  accommodation 
of  the  phuntiff.  [Heie  followed  various  other  stipulations 
as  to  the  purchase  of  additional  land  &c. ;  and  the  plain- 
tiff also  covenanted  not  to  oppose  the  bill  of  the  Direct 
Northern,  but  to  assent  to  it  as  a  landowner,  and  to  op- 
pose the  bill  of  the  Great  Northern.]  That  in  case,  never- 
theless, the  Gr^o/ Northern  Railway  Company 's  Bill  should 
pass  into  a  law  at  any  time  before  the  expiration  of  eighteen 
calendar  months,  to  be  computed  from  the  date  of  the 
indenture,  that  then  the  Direct  Northern  Railway  Com- 
pany should,  within  three  calendar  months  next  after  the 
passing  of  the  bill,  pay  to  the  plaintiff,  his  executors,  &c, 
either  £15,000  or  £5000,  in  particular  events  therein 
specified,  as  compensation  for  permanent  injury  occasioned 
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by  the  said  railway,  and  for  the  land  which  would  be  re-  1847. 
quired ;  that  the  Direct  Northern  should  pay  the  plaintiflf 
£300  an  acre  for  additional  land  taken  by  the  Great 
Northern ;  and  the  plaintiff  covenanted  to  use  his  best  en- 
deavours to  obtain  from  the  Grea/ Northern  the  largest 
sum  which  could  be  reasonably  obtained  by  way  of  com- 
pensation, and  for  the  purchase  of  land  absolutely  required, 
and  to  pay  over  the  amount  to  the  Direct  Northern,  and 
that  all  the  plaintiff's  costs  with  respect  to  both  the  above 
bills  should  be  repaid  to  him :  **  Provided  always,  and  it 
was  thereby  expressly  agreed  and  declared,  that,  if  no  act 
of  Parliament  authorising  the  said  Direct  Northern  Bail- 
way  Company  to  make  the  said  intended  railway  from 
London  to  York  should  be  passed  within  six  calendar 
months  from  the  day  of  the  date  of  the  said  indenture,  it 
should  be  lawful  for  the  plaintiff,  his  heirs,  &c.,  at  any  time 
thereafter  to  determine  and  put  an  end  to  the  agreement 
thereby  made,  and  to  make  the  same  null  and  void,  by 
giving,  or  causing  to  be  ^ven,  any  notice  in  writing  signed 
by  the  plaintiff,  his  heirs  or  assigns,  or  his  or  their  steward 
or  agent  for  the  time  being,  signifying  his  or  their  desire  to 
put  an  end  to  the  agreement  thereby  made,  to  the  directors 
of  the  said  Direct  Northern  Railway  Company,  or  any  of 
them,  or  any  of  their  agents,  servants,  or  officers,  on 
leaving  any  such  notice  for  the  said  Company,  or  for  any 
of  their  agents,  servants,  or  officers,  at  any  dep6t,  count- 
ing-house, or  office  of  the  said  Company,  or  inserting 
the  same  in  the  'London  Gazette;'  and  that,  from  and 
after  such  giving,  leaving,  or  inserting  of  such  notice,  that 
agreement,  and  every  article,  matter,  and  thing  therein 
contained  (except  this  proviso  and  the  covenant  therein- 
before contained  for  or  in  relation  to  the  payment  of  the 
costs),  should  be  absolutely  null  and  void,  to  all  intents 
and  purposes  whatsoever,  as  fiilly  as  if  these  presents  had 
never  been  executed ;  provided  always,  and  it  was  thereby 
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1847*         further  agreed  and  declared^  that  if  no  act  of  Parliament 
authorifiing  the  said  Direct  Northern  Railway  Company 
to  make  the  said  intended  railway  from  London  to  York 
should  be  passed  within  six  calendar  months  from  the  day 
of  the  date  of  the  said  indenture,  it  should  be  lawful  for 
the  said  directors,  parties  thereto,  of  the  said  projected 
Direct  Northern  Bailway  Company,  or  the  surviyorB  or 
survivor  of  them,  or  the  executors   or  administrators  of 
such  survivor,  at  any  time  thereafter  to  determine  and  put 
an  end  to  the  agreement  thereby  made,  and  to  make  the 
same  null  and  void,  by  giving,  or  causing  to  be  given,  any 
notice  in  writing,  signed  by  the  said  directors,  or  the  sur- 
vivors or  survivor  of  them,  his  executors  or  administrators, 
or  under  the  common  seal  of  the  said  Company,  signifying 
their  desire  to  put  an  end  to  their  agreement  with  the 
plaintiff,  his  heirs  or  assigns,  or  leaving  any  such  notice  for 
the  plaintiff,   his  heirs  or  assigns,  at  the  mansion-house 
aforesaid,  called  &c,  and  that  from  and  after  such  giving 
or  leaving  such  notice,  that  agreement,  and  every  article, 
matter,  and  thing  therein  contained,  except  this  and  the  last 
preceding  proviso,  and  the  covenant  last  thereinbefore  con- 
tained for  or  in  relation  to  the  payment  of  costs,  should 
be  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever,  as  fully  as  if  these  presents  had  never  been 
executed."    And  lastly,  that  in  case  there  should  be  an 
amalgamation  of  the  two  companies,  then  the  amalgamated 
companies  should,  within  three  calendar  months  after  the 
same  should  have  been  established  by  an  act  of  the  legis- 
lature, and  without  reference  to  any  alteration  or  devia- 
tion made  or  to  be  made  of  the  line  of  railway,  pay  unto 
the  plaintiff,  his  heirs  or  assigns,  the  sum  and  sums  of 
money  following,  for  the  permanent  injury  to  the  plain- 
tiff's estate,  and  for  purchase  of  land,  namely,  if  the  line 
of  the  amalgamated  Kailway  Companies  followed   in  its 
passage  through  the  estate  of  the  plaintiff  the  intended  line 
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of  the  said  Direct  Northern  Railway  Company,  the  sum  of  1847. 
£255000  as  aforesaid,  subject  to  the  deduction  of  £5000, 
according  to  the  foregoing  terms ;  but  if  the  said  line  of 
the  amalgamated  companies  should  in  such  passage  through 
the  plaintiff's  estate  follow  the  intended  line  of  the  said 
Great  Northern  Bailway  Company,  with  a  branch  to 
Stamford,  £19,000;  or  if  the  said  line  of  the  amalgamated 
companies  should,  in  its  passage  through  the  said  estate, 
follow  the  said  intended  line  of  the  said  Great  Northern 
Bailway  Company,  but  without  such  branch,  then  the 
sum  of  £6000 ;  and  in  such  case  all  the  covenants  as  to 
purchase  of  additional  land,  its  re-saje,  not  deviating  with- 
out consent,  the  construction  of  works,  &c.  &c,  and  other 
covenants,  so  far  as  applicable,  were  to  be  observed  and 
performed  by  the  amalgamated  companies.]  The  declaration 
then  averred,  that,  after  the  making  of  the  said  agreement 
the  companies  were  amalgamated,  and  that  the  amalgamation 
was  established  by  act  of  Parliament,  and  that  the  railway 
was  in  its  passage  to  follow  the  line  of  the  Great  Northern 
Railway  Company,  but  without  the  branch  to  Stamford. 
The  declaration  concluded  by  alleging  that  the  plaintiff  had 
observed  and  was  ready  to  perform  his  part  of  the  covenant, 
and  that  although  three  calendar  months  after  the  amalga- 
mation had  taken  place  had  elapsed  before  the  commence- 
ment of  the  suit,  yet  the  defendant  had  not  paid  the  £6000. 
Plea  (amongst  others),  that  no  act  of  Parliament  autho- 
rizing the  said  Direct  Northern  Railway  Company  to  make 
the  said  intended  railway  from  London  to  York  was  passed 
within  six  calendar  months  from  the  day  of  the  date  of  the 
said  articles  of  agreement,  and  that  the  defendants  did 
thereupon,  on  the  23rd  day  of  November,  1846,  and  long 
before  the  commencement  of  this  suit,  under  and  in  pur- 
suance of  the  said  proviso  in  the  said  articles  of  agreement 
in  that  behalf  contained,  cause  to  be  left  for  the  plaintiff,  at 
the  said  mansion-house  in  the  said  articles  of  agreement 
mentioned,  called  &c.,  a  notice  in  writing,  signed  by  the 
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defendants,  signifying  their  desire  to  the  plaintifEs  to  pat 
an  end  to  the  same^  except  as  in  the  said  proviso  men- 
tioned, to  wit,  except  as  to  the  said  covenant  in  the  sud 
articles  of  agreement  contained,  for  and  in  relation  to  the 
payment  of  costs.  And  the  defendants  further  say,  that 
at  the  time  of  the  leaving  of  such  notice  as  aforesaid  for 
the  plaintiff,  no  part  of  the  line  of  railway  of  the  said 
amalgamated  companies  had  been  made  upon  any  part  of 
the  said  estate  or  lands  of  the  plaintiff  in  the  said  articles 
of  agreement  mentioned,  nor  had  any  part  of  such  estate 
or  lands  then  been  taken  or  used  by  the  said  amalgamated 
companies  for  the  purposes  of  the  said  undertaking  au- 
thorised by  the  said  act  of  the  legishiture,  or  any  of  them ; 
nor  had  any  permanent  or  other  injury  been  done  or  com- 
mitted to  the  said  mansion-house,  estate,  or  lands  of  the 
plaintifi^  or  any  part  thereof,  by  the  said  amalgamated 
companies,  under  the  powers  of  the  said  act  or  otherwise. 
— Verification. 

General  demurrer,  and  joinder  therein. 

Peacock,  in  support  of  the  demurrer. — The  plea  affords 
no  answer  to  the  action,  the  amalgamation  of  the  two  com- 
panies having  taken  place.  The  case  is  shortly  this: — 
There  were  two  companies  projected  with  the  view  of 
making  a  railway  from  London  to  York,  namely,  the 
Direct  Northern  and  the  Great  Northern;  and  the  de- 
fendants, on  behalf  of  the  former  company,  stipulated  with 
the  plaintiff  upon  certain  terms,  that  in  case  the  one  com- 
pany or  the  other  should  get  an  act  passed  for  the  con- 
struction of  their  railway  within  certain  specified  times, 
they  should  pay  him  certfun  sums  of  money,  provided  that 
if  the  Direct  Northern  should  not  obtain  their  act  within 
six  calendar  months  from  the  time  of  the  date  of  the  agree- 
ment, either  party  to  it  should  be  at  liberty  to  put  an  end  to 
the  agreement ;  but  this  is  followed  by  a  stipulation  that, 
in  case  the  companies  should  be  amalgamated,  then  the  do* 
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fendants  shonld,  three  months  after  such  event,  pay  £6000 
to  the  plaintiff  if  it  followed  the  line  of  the  Great  Northern, 
without  a  branch  to  Stamford,  and  certain  other  sums  if 
they  took  another  course.  Now  it  is  submitted  that  it  is 
dear  that  the  parties  never  intended  to  put  an  end  to  this 
covenant  in  the  event  of  an  amalgamation.  The  Direct 
Northern  Company  is  in  fact  established,  although  it  is 
amalgamated  with  the  other  Company.  [Bolfe,  B. — There 
is  no  stipulation  as  to  the  time  when  the  amalgamation  of 
the  Companies  is  to  take  place.  Suppose  the  six  months 
to  have  elapsed  without  any  act  having  been  obtained,  and 
that  ten  years  hence  the  Companies  should  be  amalgamated, 
would  this  agreement  still  be  binding  upon  these  parties  ? 
Is  it  a  stipulation,  that,  at  any  time,  if  the  Companies  be 
amalgamated,  certain  things  are  to  be  done,  or  that,  if  a 
certain  act  is  not  passed  within  six  months,  either  party 
may  put  an  end  to  it  by  notice  ?  It  seems  to  me  that  the 
latter  construction  is  the  more  correct  one,  and  that  it  is 
reasonable  to  suppose  that  they  did  not  intend  to  remain 
in  a  state  of  suspense  for  an  indefinite  period.  Aldersan, 
B. — The  position  of  the  proviso  creates  the  diflSculty.  If 
it  had  succeeded  the  stipulation  which  refers  to  the  amal- 
gamation, the  case  would  have  been  different.  Now  the 
proviso  says  that  the  whole  agreement  shall  be  at'  an  end, 
which  cannot  be  if  this  part  of  the  agreement  is  to  remain 
in  force;  and  moreover,  there  are  specific  exceptions  which 
have  no  relation  to  this  stipulation  in  the  proviso.]  The 
main  object  of  this  agreement  was,  that  the  plaintiff  should 
obtain  a  certain  sum  for  his  lands  if  the  railway  from  Lon- 
don to  York  should  take  one  course,  and  another  sum  if  it 
should  take  a  different  course.  Lastly,  the  notice  was  not 
given  until  after  cause  of  action  had  accrued.  The  deed 
may  have  been  determined  by  the  notice,  but  the  cause  of 
action  still  remains  good.  [Piatt,  B. — Surely  the  notice 
might  have  been  given  any  time  before  action  brought] 
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1847.        Hartshorn  v.  Watson  (a),  on  this  point,  is  in  the  pLuntiflTs 
favour. 


Earl  of 

LiNDSST 
V. 

Cappxr. 


Sir  F.  Kelly y  contrik,  was  not  called  upon. 


Per  Curiam  (6). — The  case  is  dear,  and  there  must  be 

Judgment  for  the  defendants  (c). 


(a)  4  Bing.  N.  C.  178 ;  6  Scott, 
506. 

(b)  Jlderson,  B.,  Bol/eyB,ytaid 
Plan,  B.  Parke,  B.,  had  left 
the  Court  at  the  commencement 


of  the  argument. 

(c)  This  judgment  has  been 
reversed  on  error  in  the  Exche- 
quer Chamber. 


Dec.  2. 


D 


Austin  t;.  Kolle. 
ETINUE.— The  declaration  stated,  that  the  plaintiff 


Detinue  of  a 

bill  of  exchange  .    i  mi     /• 

drawn  by  the  delivered  to  the  defendant  a  certam  bill  of  exchange  in  writ- 
Plea,  that  after  '^^S»  ^  ^^^»  ^  ^^  ^^  exchange  drawn  by  the  plaintiff  upon 
drewttebuihe  ^^^  accepted  by  John  Hutt,  for  £18,  and  bearing  date  on 
indorsed  and  a  Certain  dav,  to  wit,  the  16th  June,  a.  d.  1845,  of  the 

delivered  the 

same  to  P.,  plaintiff,  of  great  value  &c,  to  be  re-delivered  by  the  defend- 
thence  until  the  ^^^  ^^  ^^^  plaintiff  when  the  defendant  should  be  thereunto 
drf^lbT °*  ^  afterwards  requested.  Breach,  that  the  defendant,  although 
peared  to  be  often  requested,  hath  not  delivered  the  bill  to  the  plaintiff^ 
thereof,  and  but  unjustly  detains  the  same. 

Sate  the"*"        P^ea,  that  after  the  plaintiff  had  drawn  the  said  bill, 

same :  that  P.  the  plaintiff  indorsed  and  delivered  the  same  to  one  John 

afterwards  in- 

dorsed  and  de-  Purkis,  who  afterwards  and  before  the  commencement  of 
i»  the  defend-  ^^  ^^^^  ^^  possessed  thereof,  and  then  and  from  thence 
ant  for  good      ^^^il  and  at  the  indorsement  and  deliverini;  thereof  to  the 

and  valuable  ^  ^  ^ 

consideration:    defendant,  as  hereinaft;er  mentioned,  held  the  said  bill  of 

that  the  de- 
fendant took 

the  bill  from  P.  without  notice  that  he  was  not  the  true  owner  thereof ;  whereupon  the  defendant 
hath  continually  detained  the  same : — Held  bad,  as  an  argumentative  denial  of  the  plaintifTs 
property  in  the  bill. 
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exchange,  and  appeared  to  be  the  owner  thereof,  and  entitled  1847. 
to  negotiate,  indorse,  and  transfer  the  same :  that  the  said  John 
Purkis  afterwards,  according  to  the  custom  of  merchants, 
indorsed  and  delivered  the  said  bill  of  exchange  to  the  de-> 
fendant  and  one  Charles  Kolle  for  a  good  and  valuable 
consideration,  to  wit,  for  and  on  account  of  money  then  due 
from  the  said  John  Purkis  to  the  defendant  and  the  said 
Charles  Kolle :  that  the  defendant  then  took  and  received 
the  said  bill  of  exchange  of  and  from  the  said  John  Purkis 
as  the  true  owner  thereof,  and  without  any  notice  that  the  said 
John  Purkis  was  not  the  true  owner  thereof,  and  entitled 
to  negotiate  and  transfer  the  same :  wherefore  the  defend- 
ant  from  thence  hitherto  continually  held  and  detained  the 
same  bill  of  exchange,  which  is  the  same  detainer  in  the  de- 
claration mentioned. — Verification. 

Special  demurrer,  on  the  grounds  that  the  plea  was  an 
argumentative  denial  of  the  plaintiff's  property  in  the  bill, 
and  that,  although  it  concluded  with  a  verification,  it  did 
not  confess  the  material  facts  stated  in  the  declaration,  or 
give  the  plaintiff  any  colour  to  maintain  the  action. — Join- 
der in  demurrer. 

Rew,  in  support  of  the  demurrer. — The  plea  is  bad  for  the 
causes  assigned.  It  is  positively  aUeged  that  the  plaintiff 
indorsed  and  delivered  the  bill  to  Purkis,  who  indorsed  and 
delivered  it  to  the  defendant  and  Charles  Kolle.  The  plea, 
therefore,  shews  a  good  title  in  the  defendant,  and  an 
absence  of  all  colour  for  the  plaintiff  to  maintain  the  action. 
Before  the  new  rules,  such  a  plea  would  have  amounted  to 
non  detinet,  now  it  is  an  argumentative  denial  of  the  plain- 
tiff's property  in  the  bill. 

Bramtoetty  contnL — ^The  plea  does  not  deny  the  pluntiff's 
property  in  the  bill,  but  sets  up  a  right  in  the  defendant  to 
detain  it.  It  is  consistent  with  every  allegation  in  the  plea, 
that  the  bill  belonged  to  the  plaintiff,  and  that  Purkis,  hav- 
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1847.  ing  it  in  his  possession  as  agent  of  the  plaintiff^  defivered  it 
over  to  the  defendant  and  Kolle.  [Parke,  B. — The  word 
'^  indorsed "  must  have  its  ordinary  interpretation,  that  is, 
that  the  bill  was  effectuallj  indorsed  so  as  to  transfer  the 
whole  property  in  it]  The  plea  states  that  Purkis  appeared 
to  be  the  owner  of  the  bill,  and  entitled  to  negotiate  it,  and 
that  the  defendant  took  the  bill  without  notice  that  Purkis 
was  not  the  true  owner.  Colour  is  given,  inasmuch  as  the 
property  in  the  bill  did  not  pass  until  Purkis  indorsed  it,  so 
that  there  is  an  admission  of  the  plaintiflfs  title  up  to  the 
very  instant  of  the  detention* 

Parke,  B. — There  must  be  judgment  for  the  plaintiS 
Reading  the  word  '^  indorsed  "  in  its  ordinary  sense,  it  evi- 
dently means  that  all  property  in  the  bill  passed;  conse- 
quently, the  plea  is  bad  as  an  argumentative  denial  of  the 
plaintiff's  property  in  the  bilL  Probably  the  plea  would 
have  been  good,  if  it  had  stated  that  .the  plaintiff  indorsed 
the  bill  to  Purkis  without  value,  and  to  hold  as  the  agent 
of  the  plaintiff;  there  would  then  have  been  a  colour  of  title 
in  the  plaintiff:  but  it  is  unnecessary  to  decide  that  point. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  pLuntiff, 
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1847. 

Sedman  v.  James  Walker,  Esq.,  and  Appleton  Dec  2. 

Stephenson. 

xHE  declaration  stated,  that  the  plaintiff,   before  and  A  declaration  in 
at  the  time  of  the  committing  of  the  grievance  by  the  w.  &s!tSiS? 
defendants  hereinafter  mentioned,  was  engaged,  retained,  ^ttJ>epl*in- 
and  employed  by  the  contractors  of  certain  proposed  build-  ployed  by  the 

•  i_  J  ^  •  X  A         T  .1       contractors  of 

ings,  works,  and  erections,  to  cart  and  convey  away  the  certain  pro- 

earth,  stones,  soil  and  clay  excavated  and   dug  out  of  ^^^1^"^^ 

the   excavations   and  sites  of  the  said  proposed  build-  ^cy  away  the 

ings,  works,  and  erections,  and  used  in  the  preparing  and  oftheexcava- 

making  of  bricks,  with  the  horses  and  carts  of  the  plaintiff,  of  the  proposed 

to  wit,  two  horses  and  one  cart,  at  great  gains  and  profits  ^g^^o*^  'a'd 

to  him  the  pl^ntiff:  that,  before  the  committing  of  the  cart  of  the 

.  .        1     J    1  T         .  plaintiff;  that 

grievances,  a  certain  action  had  been  depending  in  the  an  action  was 
Court  of  our  Lady  the  Queen,  before  the  Queen  herself  thcCourf of 
at   Westminster,  in   the   county  of  Middlesex,  wherein  Queen's  Bench 

"^  ...      wherein  S., 

Appleton  Stephenson,  one  of  the  defendants  in  this  suit,  one  of  the  de- 
was  pbdntiff,  and  R.  Tiplady  was  defendant,  in  which  said  piaintiff/and 
action  the  defendant  therein  allowed  judgment  to  go  by  de-  whfch'^i^n  "* 
fault  for  want  of  a  plea,  and  a  writ  of  fieri  facias  thereupon  *^®  ^^°^5"' 
was  issued  agfdnst  the  goods  of  the  defendant  in  the  said  ment  to  go  by 
action,  directed  to  James  Walker,  the  other  of  the  defend-  writ  of  fi.  fa. 
ants  in  this  suit,  he  the  said  J.  Walker  then  being  the  high  ^^^a  against 
sheriff  of  the  county  of  York,  to  be  put  in  execution  by  ^^  s°?^,®^ 

,  .  "^    the  defendant 

him  the  said  J.  Walker,  as  such  sheriff  as  aforesaid:  yet  in  that  action 
the   said  last-mentioned  defendant,  as  such  sheriff,  well  the  other  de-  ' 
knowing  the  premises,  and  contriving  and  wrongfully  and  b*^^^^°  « 
injuriously  intending  to  harass,  oppress,  and  injure  the  York,  to  be  pat 

•'  "^  in  execution  by 

him  as  snch 
sheriff;  yet  the  last-mentioned  defendant,  as  such  sheriff,  contrifing  to  injure  the  plaintiff  dy 
and  with  the  aid,  eoutuei  and  asnsianee  of  S.,  the  other  defendant,  by  him  wrongftiUy  and 
maliciously  given,  seized,  took,  and  carried  away,  in  execution  of  the  said  writ,  divers  goods 
and  rhfftt^JT  of  the  plaintiff,  to  wit,  two  horses  and  one  cart,  under  pretence  that  the  same 
belonged  to  T.,  and  afterwards  sold  the  goods  and  chattels  as  an  execution  under  the  writ 
against  the  goods  of  T.  By  means  of  the  premises  and  for  want  of  the  use  of  the  horses  and 
cart,  the  plidntiff  was  unable  to  carry  on  his  employment  and  business,  and  thereby  lost  great 
gains,  &c. : — Hektf  on  demurrer,  that  the  declaration  shewed  no  cause  of  action  against  S. 

Q  Q2 
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1847.  plaintiff,  and  by  and  with  the  aid,  counsel,  and  assistance 
of  the  said  A.  Stephenson,  the  other  of  the  defendants  to 
this  suit,  by  him  the  said  A.  Stephenson  wrongfolly  and 
maliciously  pven,  heretofore,  to  wit,  on  &c.,  wrongfully  and 
injuriously  seized,  took,  and  carried  away,  in  execution  of 
the  said  writ,  divers  goods  and  chattels  of  the  plaintiff,  to 
wit,  two  horses  and  one  cart,  and  the  harness  and  trappings 
of  the  same,  of  great  value,  to  wit,  of  the  value  of  lOOi, 
under  the  pretence  that  the  same  belonged  to  the  said  R. 
Tiplady,  and  afterwards,  to  wit,  on  &c.,  sold  the  sidd  goods 
and  chattels,  as  and  for  an  execution  imder  the  said  writ 
issued  against  the  goods  of  the  said  K.  Tiplady :  whereby 
and  by  means  of  the  premises,  and  also  for  want  of  the  use 
of  the  said  horses,  cart,  harness  and  trappings,  the  plaintiff 
suffered  great  loss  and  damage,  and  was  unable  to  cany 
on  his  said  engagement,  employment,  and  business,  and 
thereby  lost  great  gains  and  profits,  &c. 

The  defendant  Stephenson  demurred  specially  to  the  de- 
claration, on  the  grounds  that  it  shewed  no  cause  of  action 
whatever  against  him:  that  it  did  not  state  with  sufiicient 
positiveness  and  certainty  that  Stephenson  seized,  took, 
and  carried  away»  or  sold  the  goods  and  chattels :  that  the 
declaration  should  have  stated  how  and  in  what  manner 
Stephenson  aided,  counselled,  and  assisted  the  said  J. 
Walker:  that  the  declaration  was  in  an  action  on  the  case, 
whereas  it  ought  to  have  been  in  an  action  of  trespass 
vi  et  armis,  and  the  same  was  an  informal  declaration  vi  et 
armis:  that  the  plaintiff  had  complained  against  the  defend- 
ants as  if  the  alleged  cause  of  action  had  been  a  mere 
consequential  injury,  whereas  it  appeared  to  have  been  an 
immediate  and  direct  trespass  committed  to  the  property  of 
the  plaintiff* — Joinder  in  demurrer. 

Manisttfy  in  support  of  the  demurrer. — It  is  impossible 
to  tell  whether  this  declaration  is  framed  in  trespass  or 
case.    It  is  not  a  good  declaration  in  case.     The  charge 
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against  Stephenson  is,  that  Walker  wrongfully  and  in-         1347. 
juriously  took  the  goods,  with  the  aid,  counsel,  and  assist-      ^"*^'' 
ance  of  Stephenson.     There  is  no  statement  of  the  mode  «• 

...  •  Walker. 

in  which  that  aid,  counsel,  and  assistance  were  ^yen.  Even 
if  the  nature  of  the  aid  had  been  stated,  the  declaration 
would  not  have  disclosed  a  good  cause  of  action  in  case. 
\^Parke,  B. — Would  an  action  on  the  case  lie  for  advising 
a  person  to  seize  the  goods  of  another?]  Certainly  not. 
This  declaration  shews  no  distinct  cause  of  action  against 
Stephenson.  The  ground  of  complaint  is  the  wrongfully 
and  injuriously  tahing  the  goods;  therefore  the  trespass  is 
not  waived.  It  is  not  a  case  of  consequential  damage 
properly  so  called,  but  a  charge  of  trespass  with  special 
damage.  The  true  distinction  is,  that,  if  there  be  a  good 
cause  of  action  exclusively  of  the  trespass,  the  trespass  may 
be  waived,  and  case  maintained;  otherwise  trespass  is  the 
only  remedy :  Hemfworih  v.  Fowkei  (a). 

The  Court  called  on 

T.  Campbell  Foster  to  support  the  dedaration. — This  is 
a  good  declaration  in  case.  Where  consequential  damage 
has  resulted  from  an  act  of  trespass,  the  party  injured  may 
waive  the  trespass  and  sue  in  case :  Moreton  v.  Hardem  (i), 
WeUs  V.  Ody  (c),  Branacomb  v.  Bridget  (d).  In  Lear  v. 
CaldecoU  (e),  the  declaration  stated,  that  the  defendant  took 
and  distrained  the  growing  crops  of  the  plaintiff  under 
colour  and  as  and  in  the  name  of  a  distress  for  rent,  which 
crops  were  sufficient  to  have  satisfied  the  arrears  of  rent 
and  costs,  and  that,  although  the  defendant  might  under 
the  ssdd  distress  have  satisfied  the  said  arrears,  yet  he 
wrongfully  and  vexatiously  made  a  second  distress  of  the 
said  growing  crops,  and  upon  other  growing  crops  of  the 

(a)  4  B.  &  Adol.  440.  {d)  1  B.  &  C.  145. 

{h)  4  B.  &  C.  223.  (0)  4  Q.  B.  123. 

(c)  1  M.  &  W.  462. 
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1847.  plaintiff  for  the  same  arrears,  and  wrongfully  and  injuriously 
Sedman       ^®P*  *^^  withheld  the  said  several  growing  crops  from  the 

^  v*  plaintiff  under  the  said  second  distress ;  and  it  was  held 

that,  although  trespass  might  have  lain  for  the  injury 
alleged,  yet  the  plidntiff  was  at  liberty  to  sue  in  case,  and 
that  the  above  count  was  substantially  in  case.  [Parhey  B., 
referred  to  Smith  v.  Godwin  (a).]  It  is  not  necessary  or 
proper  to  state  by  what  means  Stephenson  aided,  coun- 
selled, and  assisted  Walker ;  to  do  so  would  be  setting  out 
in  the  pleadings  that  which  is  properly  matter  of  evi- 
dence. Prolixity  in  pleading  ought  to  be  avoided :  Calvert 
V.  Gordon  (b). 

Parke,  B. — The  declaration  is  clearly  bad  agidnst  Ste- 
phenson: it  does  not  shew  that  he  took  the  goods.  The 
allegation  that  Walker  took  them  by  his  aid,  would  be 
supported  if  Stephenson  lent  him  a  horse,  or  told  him  how 
to  get  into  the  house  in  which  the  goods  were.  The  pl^n- 
tiff  may  enter  a  nolle  prosequi  as  to  the  defendant  Stephen- 
son within  a  fortnight,  otherwise  judgment  will  be  for  him 
on  the  demurrer. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Bule  accordingly. 

(o)  4  B.  &  Adol  413.  (A)  7  B.  &  C.  809. 
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1847. 

Bennett  v.  Bulu  ^^'  7. 

Assumpsit  for  work  and  labour  done  by  the  plaintiff  A  plea  which 
for  the  defendant  at  his  request^  and  for  commission  and  tract  in  fact,' 
reward  then  due  and  of  right  payable  by  the  defendant  to  ^^^  ucd^wid 
the  plaintiff  in  respect  of  the  same.  ?«ckg  to  avoid 

.     ,  it  on  the  ground 

Plea,  that  the  work  done  by  the  plaintiff  was  done  by  of  illegality  or 
him  within  the  city  of  London  as  a  broker,  and  that  such  in^c^a^ 
work  conosted  in  the  making  and  entering  into  of  certain  "*y  ^h"^ 
bargains  and  contracts  which  were  then  and  there  made  and  replication  de 
entered  into  by  the  plaintiff  as  a  broker  for  the  defendant,      Therefore, 
to  wit,  certjun  bargains  and  contracts  for  the  sale  of  certain  Jetton  for'work 
shares  of  the  defendant  in  "  The  Law  Life  Lisurance  Com-  ^  ^*^"  *^« 

defendant 

pany,"  which  shares  were  then  and  there  bargained  and  pleaded  that 

the  work  was 

contracted  to  be  sold  by  the  plaintiff  as  a  broker  for  the  de*  done  by  the 
fendant ;  and  that  the  commission  was  a  commission  claimed  jJ^Elf^rUldn 
by  the  plaintiff  as  a  broker  for  and  in  respect  of  the  making  *^«  «*y  ©^ 

,  ,  London,  and 

and  entering  into  of  such  bargains  and  contracts  as  such  that  the  plain- 
broker  as  aforesaid :  that  the  plaintiff  was  not,  at  the  time  uoenaed  to  act 
or  times  of  doing  such  work,  or  of  making  and  entering  ^^^J'^h  Yd"" 
into  such  bargains  and  contracts,  or  any  of  them  or  any  injoria  was  a 
part  thereof,  a  broker  licensed,  authorised,  empowered,  or  tion. 
admitted,  to  act  or  practise  as  a  broker  in  the  premises  or 
any  of  them,  by  the  warden  of  the  city  of  London,  or  by  the 
court  of  mayor  and  aldermen  of  the  city  of  London,  or  by 
any  or  either  of  them,  or  by  any  other  lawful  authority 
whatsoever,  in  pursuance  of  the  statutes  in  such  case  made 
and  provided. — Verification. 

Beplication,  that  the  defendant  of  his  own  wrong,  and 
without  the  cause  by  him  in  his  plea  alleged,  broke  his  said 
promise,  modo  et  formd. 

Special  demurrer,  assigning  for  cause,  that  the  plea  was 
not  in  excuse  of  the  non-performance  of  the  promise  al- 
leged, but  that  the  promise  was  altogether  illegal  and  void, 
and  the  plaintiff  was  never  in  a  capacity  to  sue  thereon. 
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and  therefore  the  replication  de  injuria  was  inadmissible. 
— Joinder. 

Stamrnersy  in  support  of  the  demurrer. — The  promise 
alleged  in  the  declaration  is  not  an  express  ipronns&y  but  one 
implied  by  law.  It  is  well  established,  that  where  a  party 
takes  both  by  operation  of  law  and  by  the  act  of  man,  the 
law  shall  prevail,  and  the  act  of  man  is  void :  Haynstoorth 
V.  Pretty  (a),  Reading  v.  Roystan  (ft).  The  same  principle 
applies  to  this  case*  Even  though  there  may  have  been  an 
express  promise,  it  cannot  avail,  for  the  declaration  shews 
facts  from  which  a  promise  would  be  implied  by  law: 
1  Wms.  Saund.  264  b,  note  e(c).  Then  the  plea  is  not  in 
excuse,  but  in  denial  of  the  promise  which  the  law  would 
otherwise  imply  from  the  facts  stated  in  the  declaration. 
[AldersoHy  B. — It  admits  a  promise  in  fact,  but  denies 
its  operation  in  law.]  When  the  illegality  is  shewn  by 
plea,  the  law  will  not  imply  a  promise :  this  plea,  there- 
fore, cannot  be  in  excuse  of  the  non-performance  of  the  pro- 
mise, for  none  exists.  In  2  Wm.  Saund.  295  a,  note  d(c\ 
it  is  said,  "  But  this  replication  is  not  to  be  allowed  where 
the  plea  is  in  denial  and  not  in  excuse,  as  where  it  amounts 
to  the  general  issue,  or  where,  in  assumpsit  or  debt,  the  plea 
amounts  to  a  denial,  either  direct  or  argumentative,  of  the 
contract  or  the  breach  of  it  on  which  the  action  is  founded." 
l^Parkey  B. — The  plea  admits  a  contract  in  point  of  fact,  but 
denies  the  plaintiff's  right  to  recover,  because  he  had  no 
license.]  The  plaintiff  having  acted  without  a  license,  the 
law  will  not  imply  a  promise  to  pay  him  for  his  labour.  In 
Simons  v.  Lloyd  (d)^  which  was  an  action  for  work  and  labour, 
the  defendant  pleaded  that  the  work  was  done  by  the  plain- 
tiff as  an  attorney,  and  that  no  signed  bill  had  been  delivered 
according  to  the  statute,  and  it  was  held  that  de  injuria 
was  a  bad  replication  to  such  plea.     [Hatty  B. — In  Cope  v. 

(a)  Cro.  Eliz.  833.  (c)  6th  ed. 

\b)  1  Salk.  242.  \d)  7  Q.  B.  402. 
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Rowlands  {a\  the  plaintiff  replied  de  injurift  to  a  plea  similar 
to  the  present.]     In  that  case  the  objection  was  not  taken. 

Atherton^  contr^ — The  declaration  is,  no  doubts  founded  Bull. 
on  an  implied  promise,  but  the  later  authorities  have  esta- 
blished this  doctrine,  that,  where  the  plea  admits  the  facts 
contained  in  the  declaration,  and  shews  an  excuse  for  the 
breach  alleged,  de  injuria  is  a  good  replication.  Isaac  v. 
Farrar  (&}  was  an  action  of  assumpsit  by  indorsee  against 
maker  of  a  promissory  note,  to  which  the  defendant 
pleaded  in  substance,  that  the  plaintiff  was  not  a  bona  fide 
holder  for  value,  and  the  Court  held  the  replication  de  in* 
juri&  good,  inasmuch  as  the  plea  amounted  only  to  matter  of 
excuse  for  the  non-performance  of  the  promise.  The  pre- 
sent case  is  not  distinguishable  from  that :  this  plea  admits 
the  contract,  but  shews  that  there  never  was  any  legal  obli- 
gation to  pay  upon  request.  It  was  formerly  doubted 
whether  de  injuria  could  be  replied  to  a  plea  shewing  fraud 
between  the  immediate  parties  to  a  negotiable  instrument, 
but  Cowper  v.  Garbett{c)  decided  that  in  such  case  the  re- 
plication was  admissible,  even  though  the  form  of  action 
was  debt.  The  Lord  Chief  Baron,  in  delivering  the  judg- 
ment of  the  Court,  refers  to  the  general  doctrine  laid  down 
by  the  Court  of  Queen's  Bench  in  Purchell  v.  Salter  (rf), 
and  says,  **  We  all  concur  in  thinking  that  the  judgment  of 
the  Court  of  Queen's  Bench  upon  this  point  was  correct, 
and  the  reasons  given  at  length  by  Lord  Denman  are  quite 
satisfactory.  It  was  argued  in  that  case  in  the  court  of 
error,  and  also  before  us,  that  in  debt  on  simple  contract,  or 
indebitatus  assumpsit,  there  can  never  be  a  plea  in  excuse 
for  the  breach :  that  the  action  lies  only  where  there  is  a 
complete  debt ;  that  there  the  debt  is  immediately  payable, 
and  the  breach  is  surplusage,  and  that  any  allegation  shew- 
ing that  the  debt  is  not  due  amounts  to  a  denial  of  the  debt 

(a)  2  M.  &  W.  149.  (c)  13  M.  &  W.  33. 

lb)  1  M.  &  W.  66.  (d)  1  Q^  B.  200. 
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1847.  itself.  Bat  we  think  that  this  argument  is  not  well  founded. 
In  such  actions  there  are  pleas  in  excuse,  as  distinguished 
from  pleas  in  discharge :  pleas  which  confess  a  prim&  facie 
contract  in  fact^  but  avoid  all  liability  upon  such  contract 
by  some  other  matter,  as,  for  instance,  fraud  or  illegality  of 
consideration,  or  that  a  note  sued  upon  was  made  by  way  of 
accommodation."  Scott  y.  Chappehw  (a)  also  decided,  that 
where  a  plea  admits  a  contract  in  fact,  but  seeks  to  avoid  it 
on  the  ground  of  illegality,  de  injuria  is  a  proper  replication. 
That  was  an  action  by  the  drawers  against  the  acceptor  of 
two  bills  of  exchange,  to  which  the  defendant  pleaded  that  an 
illegal  company  had  been  formed,  and  that  he  had  accepted 
bills  in  furtherance  of  the  purposes  of  the  company ;  that 
the  plaintiffs  having  become  the  indorsees  and  holders  of  two 
of  such  bills,  it  was  agreed  between  the  plaintiffs  (having 
notice)  and  the  company  that  the  bills  should  be  renewed ; 
in  pursuance  of  which  agreement  the  company  accepted  the 
biUs  sued  on,  the  defendant  then  being  a  member  of  the 
company,  and  upon  no  other  consideration.  THndal^  J., 
says,  ^*  I  think,  imder  the  circumstances  stated  in  this  plea, 
that  de  injuri&  is  a  good  replication.  The  plea,  as  it  appears 
to  me,  amounts  to  no  more  in  substance  than  an  excuse  for 
the  non-payment  of  the  bills  by  the  defendant,  by  reason 
of  there  having  been  no  consideration  for  his  acceptance  of 
them,  and  to  such  a  plea  de  injurifi  is  a  proper  replication. 
CoJtmany  J.,  says,  **  No  case  has  been  cited  to  establish  that 
where  a  plea  shews  that  the  contract  declared  upon  is  void 
by  law,  de  injuria  is  an  improper  replication.  Now  this 
plea  clearly  goes  in  avoidance  of  the  contract.  There  are 
some  dictay  indeed,  which  appear  to  raise  a  doubt  whether 
that  replication  is  proper  in  such  a  case,  but  there  does  not 
appear  to  be  any  decision  on  the  subject.''  Garten  v.  Robin- 
son (ft),  although  not  an  express  decision  in  pointy  has  still 
some  bearing  on  the  present  case.     That  was  an  action  for 

(a)  4  Man.  &  G.  396 ;  5  Scott,  N.  R.  148.         {b)  2  Dowl.  N.  S.  41. 
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goods  sold  and  delivered,  to  which  the  defendant  pleaded  18^7* 
that  the  goods  were  smuggled  tobacco,  and  it  was  held  that, 
although  the  plaintiff  might  reply  de  injuria  to  such  plea, 
he  was  not  bound  to  do  so.  In  the  case  of  Humphreys  v. 
OC(mneU{a)y  Parhe^  B.,  refers  to  Noel  v.  Rich{b\  where 
the  Court  held  the  replication  de  injuria  good,  although  the 
plea  sought  to  avoid  the  contract  on  the  ground  of  fraud. 
No  distinction  can  be  drawn  between  the  present  case  and 
Lansdale  v.  Clarke  (c),  in  which  this  Court  held  that  de  in* 
juri&  might  be  replied  to  a  plea  setting  up  a  defence  under 
the  Tippling  Act,  (24  Geo.  2,  c.  40,  s.  12).  In  Simons  v. 
JJoyd(d),Yf]nch  is  relied  upon  by  the  other  side,  the  judgment 
of  the  Court  proceeded  on  the  ground,  that  although  the 
plea  admitted  a  breach  of  the  promise,  it  offered  no  excuse 
for  it,  but  suggested  only  an  impediment  to  the  bringing 
of  the  action. 

Stammers^  in  reply. — The  form  of  the  replication  makes 
it  necessary  that  there  should  be  a  promise  either  express 
or  implied.  Here  there  is  no  express  promise,  and  in  this 
case  the  law  will  not  imply  one.  With  the  exception  of 
Lonsdale  v.  Clarke  (c)  and  Garten  v.  Robinson,  the  cases  cited 
on  the  other  side  were  actions  on  bills  of  exchange  or  pro- 
missory notes,  in  which  there  was  an  express  promise  on 
the  face  of  the  instrument.  Garten  v.  Robinson  has  no 
bearing  on  the  present  question;  and  Lonsdale  v.  Clarke 
probably  turned  on  the  particular  language  of  the  Tippling 
Act.  The  dicta  of  the  Court  in  Humphreys  v.  OConneU 
and  Parker  v.  RUey  (e)  are  in  favour  of  the  defendant.  In 
SoiUy  V.  Neishif),  which  was  an  action  for  goods  sold  and 
delivered,  the  Court  held  that  de  injurifl  could  not  be  replied 
to  a  special  plea  which  amounted  in  effect  to  the  general 

(a)  7  M.  &  W.  370.  (e)  3  M.  &  W.  230. 

lb)  2  C,  M.,  &  R.  360.  (/)  2  C,  M.,  &  R.  365;  4 

(c)  Ante,  p.  78.  D.  P.  C.  248. 

(d)  7  Q.  B.  402. 
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1847*  issue.  Lord  Abinger,  C.  B.,  In  delivering  the  judgment  of 
the  Court)  says :  **  The  replication  appears  to  be  bad  for 
two  reasons:  firsts  the  plea  does  not  contain  matter  of 
excuse^  but  a  denial  of  the  promise ;  and  it  cannot  put  the 
matter  in  the  plea  in  is3ue>  for  it  denies  only  the  cause  of 
the  breach  of  promise.  The  plea,  however,  does  not  admit 
and  excuse  a  breach  of  promise;  but  it  denies  that  any 
promise  at  all  was  made  to  the  plaintiff."  [Alderson,  B. — 
The  Courts  have  gradually  become  more  liberal  in  allowing 
the  use  of  the  general  replication  de  injuria.  When  the 
new  pleading  rules  were  first  introduced,  there  was  great 
difficulty  in  ascertaining  their  effect ;  so  that  a  new  system 
has  been  gradually  forming.]  Crogatii  case  (a)  shews  that 
there  must  be  an  existing  promise,  upon  which  the  repli- 
cation de  injuria  can  take  effect.  Simans  v.  Uayd  is  in 
favour  of  this  view ;  for  until  a  signed  bill  has  been  de- 
livered, there  is  no  promise  to  pay.  [^Aldertan,  B. — ^The 
promise  exists,  only  it  cannot  be  enforced  by  law.  It  is 
the  same  with  respect  to  a  release.  Parke,  B. — The  Statute 
of  Limitations  would  begin  to  run,  although  no  signed  bill 
had  been  delivered:  that  could  not  be  if  there  was  no 
promise.] 

Parke,  B. — I  am  of  opinion  that  the  replication  is  good, 
and  that  our  judgment  ought  to  be  for  the  pluntiff.  Li 
the  earlier  cases  on  this  subject,  before  the  Courts  became 
fiuniliar  with  this  form  of  replication  as  applicable  to  actions 
of  assumpsit,  doubts  were  expressed  whether  de  injuria 
could  be  replied  to  a  plea,  which,  instead  of  co](ifessing  the 
contract,  and  shewing  matter  of  excuse,  stated  facts  which 
avoided  the  contract  itself.  Li  the  case  of  Humphreys  v. 
O*  Connelly  I  expressed  a  doubt  whether  a  plea  shewing 
fraud  between  the  parties  to  the  contract  could  be  traversed 
by  the  general  replication  de  injurift.     The  same  doubt  was 

(a)  8  Rep.  66  b. 
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entertained  in  the  case  of  Parker  v.  Riky,  Subsequent  1847. 
cases  have  put  an  end  to  that  doubt,  particularly  the  case  of 
Scott  V.  Chappehwy  in  the  Court  of  Common  Pleas,  which 
has  been  followed  by  Lansdak  t.  Clarke  in  this  Court. 
Those  cases  have  settled  the  law  upon  this  footing,  that 
inasmuch  as  in  actions  of  assumpsit  the  plea  of  non-as- 
sumpsit denies  only  the  express  promise,  or  the  matters  of 
fact  from  which  a  promise  can  be  implied  by  law,  a  plea 
which  admits  a  contract  in  fact  either  express  or  implied, 
and  seeks  to  avoid  it  on  the  ground  of  illegality  or  fraud,  is 
a  plea  in  excuse,  and  may  be  traversed  by  the  replication 
de  injuria.  Such  I  conceive  to  be  the  rule  on  the  authority 
of  the  more  recent  cases,  and  consequently  the  present  repli- 
cation is  good.  With  respect  to  the  case  of  Simons  v. 
lAoydy  which  was  an  action  on  an  attorney's  bill,  the  plea 
was  clearly  not  in  excuse  for  the  non-performance  of  the 
contract.  The  delivery  of  a  signed  bill  is  by  statute  a  con- 
dition precedent  to  the  commencement  of  the  action ;  and 
a  plea  of  its  non-delivery  is  not  properly  the  subject  of  a 
replication  de  injuria,  for  the  plea  is  not  in  excuse  of  the 
breach  of  contract, — ^in  truth,  it  admits  a  breach,  but  insists 
that  the  plaintiff  was  not  at  liberty  to  commence  the  action, 
because  he  had  not  complied  with  a  statutory  provision. 
I  may  observe  with  respect  to  Solly  v.  Neish^  that  there 
is  nothing  in  that  case  which  militates  against  the  pre- 
sent decision,  because  there  the  Court  said  that  the  plea 
was  not  in  excuse  for  the  non-performance  of  the  contract ; 
for,  although  the  money  mentioned  in  the  declaration  had 
been  received  by  the  defendant,  yet  the  facts  stated  in  the  plea 
went  to  shew  that  there  was  no  implied  contract  at  all  between 
him  and  the  plaintiffs,  because  the  money  never  had  been 
received  by  the  defendant  for  the  use  of  the  plaintiffs,  but 
with  their  concurrence  for  the  use  of  some  one  else.  With 
reference  to  that  state  of  facts,  the  Court  said  that  the  plea 
did  not  shew  matter  of  excuse  for  the  non-performance,  but 
a  denial  of  the  promise,  and  on  that,  and  also  on  another 
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1847.        ground  mentioned  in  Crogat^s  case,  the  replication  de  injnriA 
was  held  inapplicable. 

Alderson^  B. — I  also  think  this  replication  good.  The 
use  of  this  form  of  replication  follows  from  the  restriction 
which  the  new  system  of  pleading  has  put  on  the  plea  of 
non  assumpsit.  Formerly^  non  assumpsit  denied  not  merely 
the  fact  of  a  promise^  but  its  operation,  namely,  that  it  was 
a  binding  promise.  But  the  new  rules  have  confined  that 
plea  to  a  denial  of  the  promise,  that  is,  either  of  the  express 
promise,  or  of  those  drcumstances  out  of  which  an  implied 
promise  arises.  The  moment  it  is  established  that  a  de- 
fendant cannot,  under  non  assumpsit,  give  evidence  of  fraud 
or  illegality,  then  that  fraud  or  illegality  is  an  excuse  for 
•the  non*performance  of  the  promise,  and  de  injuria  may  be 
replied. 

KoLFE,  B.,  concurred. 

Platt,  B. — The  plea  sets  up  matter  of  excuse  for  the 
non-performance  of  the  promise.  If  the  defendant  had 
pleaded  non  assumpsit,  the  plaintiff  at  the  trial  must  have 
proved  those  facts  from  which  the  law  would  have  implied 
a  promise  to  pay.  This  plea,  therefore,  admits  those  facts, 
but  avoids  the  obligation  which  the  law  would  imply  from 
them.  The  defendant  in  truth  says:  ''I  admit  the  facts 
and  the  implication  of  law  arising  therefrom,  but  I  excuse 
the  breach  of  the  implied  promise  for  the  cause  in  the  plea 
assigned."     To  that  the  pl»ntiff  may  well  reply  de  injurift. 

Judgment  for  plaintiff. 
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1847. 

Evans  and  Others  v.  Powis.  j^^^  q^ 

Xy  EBT. — The  first  count  of  the  declaration  was  on  a  bill  To  connts  by 

of  exchange  drawn  by  the  plaintiffs  upon  and  accepted  by  acceptorof  two 

the  defendant  for  payment  of  £30.     The  second  count  was  ^^J  J^^  3^^ 

on  a  similar  bill,  for  payment  of  41 Z,  16s.  *»d  Ji/*  i^» 

the  defendant 

Plea,  as  to  the  supposed  causes  of  action  in  the  first  pleaded  u  to 
count,  so  far  as  the  same  relate  to  the  sum  of  13/.  Ss.  2d.,  ^^'^i  ^f^^ 
parcel  of  the  sum  of  £30  in  the  first  count  mentioned,  ??"  "^^^  *? 

*  ^        ^  'the  firit  count, 

and  as  to  the  supposed  causes  of  action  in  the  second  count,  and  alio,  as  to 

that  after  the  accruing  of  the  supposed  causes  of  action  count,  that  he 

in  the  introductory  part  of  this  plea  mentioned,  and  before  J^^  ^  ^Sr- 

the  commencement  of  this  suit,  to  wit,  on  &c.,  the  defend-  "«"^  circum- 
stances, and  in* 

ant  was  in  bad  and  embarrassed  circumstances,  and  indebted  debted  to  the 
to  the  pl^ntiffs  in  respect  of  the  causes  of  action  in  the  gpe^  of  the 
[introductory  part  of  this  plea  mentioned,  in  a  certain  sum  S^jnJi^^" 
of  money,  to  wit,  the  sum  of  54i  19*.  2rf.,  and  to  a  certain  tory  part  of  the 

plea  mentioned 

other  person,  to  wit,  one  Edwin  Bliss,  in  a  certain  other  in  the  sum  of 
large  sum  of  money,  and  was  unable  to  pay  the  plaintiffs  and  to  one  B. 
and  the  said  E.  Bliss  respectively  their  debts  aforesaid  »«» certain 

,  ,       other  sum  of 

in  full,  whereof  they  then  had  notice,  and  thereupon,  to  wit,  money,  and  was 
on  &C.,  the  defendant  then  offered  and  agreed  with  the  the  plaintiff  and 
plaintiffs  and  the  said  E.  Bliss  to  pay  to  them  respectively,  in*fim"and 
and  the  plaintiffs  and  the  said  E.  Bliss  then  mutually  agreed  ^creupon  the 

agreed  with  the 
plaintiff  and  B.  to  pay  them  respectiyely ;  and  the  plaintiff  and  B.  then  mutually  agreed  with 
each  other  and  the  defendant  to  accept  of  him  lOt.  hi  the  pound  as  a  composition  upon  and  in 
fidl  satisfaction  and  discharge  of  their  respective  dehts.  The  plea  then  averred  readiness  and 
willingness  to  pay,  with  a  tender  of  the  amount  of  the  composition,  and  concluded  with  payment 
of  it  into  court.  The  plaintiff  replied,  traversing  the  agreement  to  accept  the  composition  of 
lOf.  in  the  pound  in  satisfaction  and  discharge ;  upon  which  issue  was  joined.  At  the  trial  the 
agreement  proved  was  to  accept  a  composition  of  10«.  in  the  pound,  payable  in  eertam  mnu  on 
certain  dayn.  It  also  appeared  that  default  had  been  made  in  payment  of  the  instalments.  The 
Inmed  judge,  at  the  request  of  the  defendant's  counsel,  amended  the  plea  accordingly: — Hetd, 
that  the  plea,  as  amended,  was  bad,  even  after  verdict,  for  not  stating  that  the  payments  were 
made  at  the  precise  times  agreed  on,  or  at  lesst  a  tender  made  of  them. 

Semble,  that,  if  the  plea  had  been  that  a  new  mutual  agreement  between  plaintiff,  defendant, 
and  other  creditors,  binding  on  each  at  the  time  when  it  was  made,  was  given  as  a  substitution 
for,  or  in  satisfaction  of,  the  debt  due  from  the  defendant  to  the  plidntiff,  such  plea  would  have 
been  good,  and  in  that  case  it  would  have  been  for  the  jury  to  decide  whether  the  plaintiff 
agreed  to  accept  the  agreement  itself,  not  the  performance  of  it,  as  a  satisfaction  for  his  oebt. 

A  judge  at  Nisi  Prius  ought  not  to  amend  a. pleading,  if  the  effect  of  the  amendment  would 
be  to  render  the  pleading  demurrable. 
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1847.  ^^^  ^<^^  Other  and  with  the  defendant  to  accept  of  him 
lOs.  in  the  pound  as  a  composition  upon  and  in  full  satisfac- 
tion and  discharge  of  their  respective  debts.^  And  the  de- 
fendant further  saith^  that  the  composition  or  sum  of  10«. 
in  the  pound  on  the  said  sum  of  64/.  Ids.  2d.  amounts  to  a 
large  sum  of  money,  to  wit,  the  sum  of  27L  9$.  7iL,  and 
that  the  defendant  at  the  time  of  making  the  agreement  in 
this  plea  mentioned,  was,  and  always  from  thence  hitherto 
hath  been  and  still  is,  ready  and  willing  to  pay  to  the  plain* 
tiffs  the  said  composition  on  the  said  sum  of  54/.  I9s.  2d. 
And  the  defendant  further  saith,  that  after  the  making  of 
the  said  agreement,  and  before  the  commencement  of  this 
suit,  to  wit,  on  &c.,  he  the  defendant  was  ready  and  willing 
and  then  tendered  and  offered  to  pay  to  the  plaintiffs  the 
said  sum  of  211  9$.  7</.,  being  the  composition  of  10^.  in  the 
pound  on  the  said  sum  of  5AL  19$.  2</.,  to  receive  which  of 
the  defendant  the  plaintiffs  then  wholly  refused,  and  the 
defendant  now  brings  here  into  court  the  said  sum  of  27/. 
9$,  7d.^  ready  to  be  paid  to  the  plaintiffs  if  they  will  accept 
the  same. — ^Verification. 

Keplication,  that  the  defendant  did  not  agree  with  the 
plaintiffs  and  the  said  E.  Bliss  to  pay  them  respectively, 
nor  did  the  plaintiffs  and  the  said  £•  Bliss  agree  with  each 
other  and  with  the  defendant  to  accept  of  him  10«.  in  the 
pound  as  a  composition  upon  and  in  full  satisfaction  and 
discharge  of  their  respective  debts,  modo  et  form&:  upon 

which  issue  was  joined. 

* 

The  cause  was  tried  before  Parke,  B.,  at  the  London 
sittings  in  Trinity  Term,  1847,  when  the  evidence  ad- 
duced did  not  support  the  plea,  but  the  agreement  proved 
was  to  accept  a  composition  of  lOs.  in  the  pound  pay- 
able in  certain  sums  on  certain  days.  It  appeared  that 
default  had  been  made  in  payment  of  the  instalments. 
The  defendant's  counsel  applied  for  leave  to  amend  the 
plea  by  making  it  conformable  to  the  evidence.  The 
learned  judge  permitted  the  amendment,  and  a  verdict  was 
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foand  for  the  defendant.  The  plea,  as  amended,  con-  1847. 
tained  the  following  allegations,  instead  of  that  portion  of 
the  above  plea  within  brackets : — ['^  first  and  second  counts 
mentioned,  and  to  a  certain  other  person,  to  wit,  one  Edwin 
Bliss,  in  a  certain  other  lange  sum  of  money,  and  was  un- 
able to  pay  the  plaintiffs  and  the  said  E.  Bliss  respectively 
their  debts  aforesaid  in  full,  whereof  they  then  had  notice, 
and  thereupon,  to  wit,  on  &a,  the  defendant  then  offered 
and  agreed  with  the  plaintifis  and  the  said  E.  Bliss,  to  pay 
to  the  plaintiffs  IIL  I6s.  lOd,  in  part  of  the  said  debts  in 
the  first  and  second  counts  mentioned,  and  to  pay  to  the 
plaintiffs  and  the  said  E.  Bliss,  and  the  plaintiffs  and  the 
said  E.  Bliss  then  mutually  agreed  with  each  other  and  with 
the  defendant,  that  the  defendant  should  pay  to  them,  and 
they  should  accept  of  him,  10«.  in  the  pound  as  a  composi- 
tion upon  and  in  full  satisfaction  and  discharge  of  the  resi- 
due of  the  plaintiffs'  said  debt  and  of  the  debt  of  the  said 
E.  Bliss,  at  the  times  and  in  manner  following,  that  is  to 
say,  £5  on  the  first  day  of  April,  £5  on  the  first  day  of  May, 
7/.  lOs.  on  the  first  day  of  June,  £10  on  the  first  day  of 
July,  £10  on  the  first  day  of  August,  7L  10s.  on  the  first 
day  of  September,  £5  on  the  first  day  of  October,  and  £5 
on  the  first  day  of  each  succeeding  month,  until  the  whole 
should  be  paid.*^ 

«/•  Broum  had  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  tiie  plea  as  amended  was  open  to  demurrer, 
and  consequentiy  the  amendment  ought  not  to  have  been 
allowed 

BramweU  shewed  cause  (Nov.  3.). — It  is  conceded  that 
the  amendment  ought  not  to  have  been  allowed,  if  its  effect 
were  to  render  the  plea  bad  on  demurrer.  But  the  amended 
plea  is  good,  at  least  afler  verdict  There  is  no  stipulation 
that  the  original  debt  should  revive  on  default  in  payment 
of  the  instalments.    It  will  perhaps  be  argued  that  such  a 

VOL.  I.  R  R  EXCH. 
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consequence  follows  as  a  matter  of  law.  But  these  agree- 
ments are  not  valid  merely  as  agreements  between  party 
and  party,  but  on  the  ground  that  each  of  the  creditors 
consents  to  ^ve  up  the  right  which  he  has  of  enfordng  the 
ori^al  contract.  If  the  non-payment  of  an  instalment 
were  to  render  the  agreement  void  quoad  the  particular 
creditor  unpaid,  the  result  would  be»  that  the  debtor  might 
give  a  preference  to  any  one  creditor.  Cumber  y.  Wane  (a) 
has  no  application  to  the  present  case;  for  in  that  case 
there  was  no  third  party  to  the  agreement. 

J.  Broum,  in  support  of  the  rule. — On  default  in  payment 
of  any  of  the  instalments,  the  original  debt  revives^,  though 
there  be  no  express  stipulation  for  that  purpose.  Such  is 
the  legal  effect  and  construction  of  the  agreement.  No 
particular  words  are  requisite  to  make  a  condition  prece- 
dent or  subsequent :  I  Chit.  Plead.  331  (&);  Com.  Dig.  tit 
**  Condition"  (A.  2).  The  terms  of  this  agreement  neces- 
sarily imply  that  the  original  debt  shall  remain  until  pay- 
ment of  the  composition.  The  agreement  does  not  per  se 
extinguish  the  debt,  but  only  the  performance  of  it.  In 
TTiomas  v.  Courtnay  (e),  the  creditors  of  an  insolvent  agreed 
by  an  instrument  (not  under  seal)  that  they  would  accept, 
in  full  satisfaction  of  their  debts,  twelve  shillings  in  the 
pound,  payable  by  instalments,  and  would  release  him  from 
all  demands.  One  of  the  creditors,  who  signed  for  the 
whole  amount  of  his  debt,  held  at  the  time,  as  security  for 
part,  a  bill  of  exchange  drawn  by  the  debtor,  and  accepted 
by  a  third  person.  The  money  due  on  this  bill  having 
afterwards  been  paid  by  the  acceptor,  it  was  held  that  the 
creditor  might  retain  it,  the  agreement  of  oompodtion  not 
containing  any  stipulation  for  giving  up  securities,  and  the 
effect  of  it  not  being  to  extinguish  the  original  debt 

(a)  1  Sir.  425.  (fi)  7th  ed.  (c)  1  B.  &  Aid.  1. 
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Many  anthorities  are  collected  in  Smith's  Leading  Cases  (a),  1847. 
in  the  note  to  Cumber  y.  Wlaney  which  shew^  that  unless  the 
debtor  strictly  perfonns  his  part  of  the  agreement,  the  ere- 
ditor  is  remitted  to  his  original  rights.  In  Ex  parte  Bateson(J>\ 
it  was  held  that  an  agreement  for  a  composition  payable 
bj  instalments  did  not  preclude  the  creditor,  on  default  in 
payment  of  the  instalments,  from  proving  under  a  fiat  for 
the  balance  of  the  original  debt  Sir  G.  Rose  there  says — 
*^If  the  whole  of  the  composition  of  five  shiUings  in  the 
pound  had  been  paid  pursuant  to  the  agreement,  the  case 
might  have  been  different;  but  as  default  was  made  in 
payment  of  the  composition,  the  creditor  has  a  right  to 
resort  to  the  original  debt.  The  principle  on  which  these 
cases  of  composition  have  been  long  settled  is,  that  the  mere 
agreement  to  accept  a  composition  does  not  amount  to  a 
release  of  the  debt,  unless  the  composition  is  fully  paid." 
It  is  true,  thai^  in  composition  deeds,  it  is  usual  to  insert  a 
clause  that  the  original  debt  shall  revive,  if  default  be 
made  in  payment  of  the  instalments ;  but  the  reasons  of 
that  are^  that  the  simple  contract  debt  would  otherwise 
merge  in  the  specialty,  and  that  such  deeds  in  general  con- 
tain a  release  to  the  debtor.  The  precedents  of  pleas  of 
this  nature  aver  performance  by  the  debtor  of  the  terms  of 
the  composition  (c).  If  any  action  would  lie  by  a  creditor 
for  the  breach  of  a  composition  agreement,  some  such  case 
would  be  found  in  the  books ;  but  the  invariable  practice 
has  been  to  sue  on  the  original  contract  In  Lynn  v. 
Bruce  (cQ,  where  the  plaintiff  declared  on  an  agreement  to 
accept  from  the  defendant  a  composition  on  a  debt,  it  was 
held  that  such  a  mere  accord  gave  no  new  ground  of  action. 
That  principle  was  recognised  and  confirmed  in  Reeves  v. 
Heame{e'y    The  same  law  is  found  in  Forsyth's  Composi- 

(a)  Vol.  1,  p.  160.  (d)  2  H.  Blac.  317. 

{b)  1  M.,  D.  &  De  Gez,  289.  (e)  1  M.  &  W.  323. 

(c)  3  Chit  Plead.  87,  96. 

R  r2 
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1847.       tion  with  Creditor8(a).    RosUng  v.  Muggeridge{b)  is  alao  an 
Evans       authority  to  shew  that  this  plea  is  bad. 

Powii.  Cur.  adv.  yult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke^  B. — ^In  this  case  there  was  a  special  plea  of  accord 
and  satisfaction  to  a  part  of  the  first  county  and  to  the 
second.  On  the  trial,  the  plea  was  not  proved,  and  the  plain- 
tiffs were  entitled  to  a  verdict;  but  on  the  application  of  the 
defendant's  counsel,  I  permitted  an  amendment.  The  plea 
as  amended  was  proved,  and  the  question  is,  whether  I  was 
right  in  permitting  the  amendment. 

It  was  admitted  on  both  sides,  and  very  properly  ad- 
mitted, that  if  the  amendment  made  the  plea  demurrable,  I 
ought  not  to  have  made  it;  and  for  this  reason,  that,  as  the 
plea  stood,  the  plfuntiffs  would  have  succeeded,  and  had  the 
costs  of  the  pleading  and  proof  of  that  issue ;  but  when 
amended  they  could  not  demur  to  the  plea,  and  on  the  issue 
which  they  were  bound  to  take  the  plea  would  be  proved,  and 
tiiey  would  be  driven  to  a  motion  for  judgment  non  obstante 
veredicto,  which,  when  obtained,  would  have  left  them  with- 
out the  costs  of  that  issue.  We  agree  that  no  amendment 
ought  to  be  allowed  which  would  make  a  bad  plea,  and  put 
the  plaintiffs  in  this  disadvantageous  condition. 

The  question  then  is,  whether  the  plea,  as  amended,  was 
demurrable,  and  we  are  all  of  opinion  that  it  was.  [His 
Lordship  stated  the  amended  plea.] 

There  cannot  be  a  good  accord  and  satisfaction  of  the 
whole  of  a  liquidated  debt,  as  this  is,  by  payment  of  part, 
unless  tiiere  be  a  good  consideration  for  giving  up  the  re- 
mainder ;  consequentiy,  when  the  plea  is  that  a  less  sum 
was  given  in  satisfaction  for  a  greater,  such  a  consideration 
must  be  averred. 

(a)  P.  24.  {b)  16  M.  &  W.  181. 
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In  this  case  the  consideration  for  relinquisbing  the  residue 
and  receiving  ten  shillings  in  the  pound  in  full,  is  the  bind- 
ing engagement  of  another  creditor  to  receive  his  debt  in 
the  same  waj.  Both  creditors  having  had  a  right  to  be 
paid  in  fiill,  and  each  a  chance  of  being  paid  more  than  the 
other  if  he  pressed  the  debtor,  each  mutually  agrees  with 
the  other  to  forego  that  right  and  chance,  and  be  content 
with  less ;  and  the  engagement  of  one  creditor  to  take  a 
smaller  sum,  is  the  consideration  for  the  engagement  of  the 
other  to  do  the  same.  There  is,  therefore,  on  the  face  of  the 
plea  a  good  consideration  for  the  plidntiff's  abandoning  a  part 
and  taking  the  remainder.  In  that  respect  the  plea  is  good ; 
but  the  accord  as  to  the  remainder  is  that  the  satisfaction 
shall  be  bj  certain  payments  at  certain  times,  and  unless 
these  payments  are  made  at  these  precise  times,  the  satis- 
faction is  not  made  in  the  manner  provided  for  by  the  accord. 
The  plea  does  not  state  that  the  payments  were  so  made, 
and  therefore  is  bad. 

If  the  plea  had  been  that  a  new  mutual  agreement  be- 
tween the  plaintiffs  and  defendant  and  the  other  creditors, 
bmding  on  each  at  the  time  when  it  was  made,  was  given 
as  a  substitution  for  or  satisfaction  of  the  debt  due  from 
the  defendant  to  the  phdntiff,  we  think  such  a  plea  would 
have  been  good,  on  the  authority  of  Comyns'  Digest,  ** Ac- 
cord" (B.  4),  Case  v.  Barber  (a).  Good  v.  Cheesman  (J),  and 
other  authorities  referred  to  in  a  note  of  the  late  Mr. 
Smith  in  the  first  volume  of  '*  Leading  Cases '^  (c) ;  this  not 
being  a  mere  accord  between  the  same  parties  with  mutual 
promises,  but  a  new  agreement  with  new  consideration 
pleaded.  If  so,  the  question  would  have  been  for  the  jury 
to  decide  whether  the  plaintiff  agreed  to  accept  the  affree- 
ment  itself  not  the  performance  of  it,  as  a  satisfaction  for 
his  debt,  so  that  if  it  was  not  performed,  his  only  remedy 


(a)  T.  Raym.  450;  T.  Jones,  168.  (3)  2  B.  &  Adol.  328. 

(c)  P.  150. 
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would  be  bj  an  action  for  the  breach  of  it)  and  not  a  right 
to  recur  to  the  original  debt.  Whether  such  a  plea  would 
have  been  proved  is  very  doubtfuL 

But  this  plea  is  not  so  framed — ^it  is  a  plea  of  accord,  not 
to  take  the  new  agreement,  but  the  payment  of  ten  shillings 
in  the  pound  on  the  balance  at  the  stipulated  times  in  satUfac' 
tiajiy  and  satisfaction  should  have  been  averred  by  payments 
agreed  upon  by  the  accord,  or  at  least  a  tender  of  such  pay« 
ments  should  have  been  alleged.  This  not  having  been  done, 
this  plea  is  bad,  and  consequently  I  ought  not  to  have  made 
the  amendment     Therefore,  this  rule  must  be  absolute. 


Bule  absolute. 


Dee.  7.  Arthur  r.  Beales. 

To  an  action  ASSUMPSIT  against  the  defendant  as  acceptor  of  a  bill 
agaSstMoeptor  0^  exchange  for  £30,  payable  to  the  order  of  William  Cor- 
chM^^c^i.  ^^^  *^^®  months  after  date,  and  indorsed  by  William 
fendant  plead-    Corbctt  to  the  plaintiff. 

edy  that  before 

the  bill  became  Plea :  that  the  indorsement  was  a  direct  indorsement 
tiff  Indorsed^^e  ^^"^  ^'  Corbctt,  by  whom  the  bill  was  delivered  so  in- 
same  to  a  per-    dorsed  to  the  plaintiff,  who  then  and  before  the  same 

aon  unknown,  ' 

who  held  the  became  due  (the  same  being  payable  to  order,  and  transfer- 
or such  in-  able  by  indorsement  and  delivery),  indorsed  and  delivered 
fhraM^untii  ^^^  ^'^^^  ^^  ^  Certain  person,  whose  name  is  to  this  defend- 
and  at  the  time  aut  unknown,  and  who  held  the  same  by  virtue  of  such 

when  the  same    .  . 

became  due.  indorsement  thence  until  and  at  the  time  when  the  same 
^oe  remised  became  due,  and  has  ever  since  remained  and  still  is  such 
indoi^"t  "^**  indorsee  as  aforesaid,  to  whom,  as  such  indorsee,  the  defend- 

whom  as  such 

indorsee  the  defendant  has  ever  since  been  and  still  is  liable  to  pay  the  amount.  Replication, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the  suit,  was  the  indorsee  and  holder  of 
the  bill,  without  this,  that  the  person  in  the  plea  mentioned  was,  at  the  time  of  the  commence- 
ment of  the  suit,  holder  of  the  bill  in  manner  and  form  as  in  the  plea  alleged : — Held,  on 
special  demurrer,  that  the  replication  was  good. 
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ant  has  ever  siiioe  been  and  still  la  liable  to  pay  the  amount        1847* 
of  the  said  bill»  tiie  said  bill  never  having  been  indorsed  to 
the  plaintiff^  save  in  manner  and  form  as  in  this  plea  herein- 
before in  that  behalf  mentioned:  Verification. 

Beplication:  that  the  plaintiff,  at  the  time  of  the  com- 
mencement of  this  suit,  was  the  indorsee  and  holder  of  the 
bill  in  the  declaration  mentioned,  without  this,  that  the 
person  in  the  plea  in  that  behalf  mentioned  was,  at  the 
time  of  the  commencement  of  this  suit,  indorsee  of  the  bill 
in  manner  and  form  as  in  the  pleaaUeged;  concluding  to 
the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  the  replication  neither  traversed  nor  confessed  and 
avoided  the  material  all^ations  in  the  plea ;  that  by  the 
plaintiff's  indorsement  of  the  bill  to  a  third  party,  the 
defendant  became  discharged  from  performing  the  pro- 
mise  declared  on,  and  was  bound  to  pay  the  bill,  not  to 
the  plaintiff,  but  to  such  third  party;  that  the  replication 
was  an  argumentative  traverse  of  those  allegations;  that 
the  replication  should  either  have  denied  that  the  plaintiff 
indorsed  the  bill,  or  have  shewn  affirmatively  when  and  in 
what  manner  the  plaintiff  re-acquired  title  to  sue  thereon, 
and  shoidd  have  concluded  with  a  verification,  and  not  to 
the  country. 

Forteseue^  in  support  of  the  demurrer. — The  plea  affords 
a  prim4  facie  answer  to  the  declaration,  by  shewing  that 
the  plaintiff  indorsed  away  the  bill,  and  that  it  was  in  the 
hands  of  a  third  person  at  the  time  it  became  due.  The 
replication  admits  those  facts ;  consequently,  the  promise 
declared  on  was  discharged  before  breach.  Schild  v.  KU- 
pin  (a)  shews  that  such  a  plea  is  not  in  excuse  but  in  denial 
of  the  breach.  If  the  plaintiff  relies  upon  a  subsequently 
acquired  title,  he  should  either  have  declared  on  a  dif- 

(a)  8  M.  &  W.  e73. 
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1847*  ferent  promise^  or  have  shewn  in  his  replication  how  such 
new  title  was  acquired:  Bariktt  v.  Benson {(i).  By  this 
form  of  replication  the  defendant  is  deprived  of  the  means 
of  questioning  the  plaintiff's  title  in  a  rejoinder.  The  bill* 
when  it  became  due,  might  have  been  in  the  hands  of  a 
third  party,  against  whom  the  defendant  had  certain  equi- 
ties, subject  to  which  the  plaintiff  would  take  it :  Bwrrough 
V.  Moss  {by  Or  the  bill  might  have  been  lost  by  the  holder 
after  it  was  due,  and  found  by  the  plaintiff.  [Parhe^  B. — 
The  case  of  Fraser  v.  Welch  (c)  is  in  point.]  That  was  an 
action  by  indorsee  against  drawer,  in  which  case  the  declara- 
tion alleged  notice  of  non-payment  by  acceptor,  and  a  pro- 
mise by  defendant  to  pay  on  request.  Here  the  action 
being  against  the  acceptor,  the  promise  declared  on  is  to  pay 
the  bill  when  due.  That  promise  is  discharged,  inasmuch 
as  the  plaintiff  was  not  the  holder  when  the  bill  became 
due.  [Parke^  B. — Still  the  answer  is  the  same.  The  plea 
is,  that  the  plaintiff  has  transferred  his  right  to  sue ;  tiie 
replication  is,  that  he  has  not  transferred  it.  There  is  no 
distinction  between  the  two  cases.] 

Per  Curiam  (d). — There  must  be  judgment  for  the 
plaintiff. 

WiUes  appeared  to  argue  in  support  of  the  replication. 

Judgment  for  the  plaintiff. 

(a)  14  M.  &  W.  733.  (d)  Parks,  B.,  Ald€rs(m,  B^ 

{b)  10  B.  &  C.  658.  Rolfe^  B.,  Plasty  B. 

(c)  8M.&W.629. 
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IN  THE  EXCHEQUER  CHAMBER 

{In  Error  from  the  Court  of  Exchequer.) 


Sedebottom  w.  The  Commissioners  of  the   Glossop         I^*  !• 

Beseryoirs. 

A  HE  plaintiff  having  brought  a  writ  of  error  on  the  judg-  To  an  action  of 
ment  of  the  Court  of  Exchequer  in  this  case  (a),  it  was  now  breaking  and 

»«^,.^  fi:\  u«.  entering  plain- 

argued  {p)  by  tirs  miu  and 

taking  hia 
goods,  the  de- 

Webbyy  for  the  plaintiff  in  error. — The  question  for  the  fendmts  plead- 
consideration  of  this  Court  is,  whether,  upon  the  construe-  tion  under 
tion  of  the  38th  section,  and  upon  the  whole  purview  of  this  \\^\  u^t*^' 
act  of  Parliament,  all  three  reservoirs  should  not  have  been  defendants,  as 

commissioners 

made  and  in  use  and  water  supplied  therefrom,  as  a  condi-  under  the  act, 

tion  precedent  to  the  right  of  the  commissioners  under  the  ^  um  leMr! 

act  to  make  and  levy  a  rate.     The  Court  below  held  that  S^Je^"^^"' 

the  completion  of  one  reservoir  alone  was  sufficient  to  rive  '^■^  plaintiflf  s 

,,  -kT  !•  /»  -r*    !•  1      1     i.  •       mDlwasbene- 

this  power,     ^ow,  this  act  of  I'arliament,  both  from  its  fited  by  the 
title  and  general  scope,  regards  one  entire  great  work,  for  there^mTthat 
the  advantage  and  benefit  of  aU  the  occupiers  of  mills  and  *  cc^ain  rate 

o  ^^  was  made,  and 

works  upon  the  three  several  streams  mentioned.     The  rate  that  the  tres- 

is  to  be  levied  upon  all  such  occupiers,  in  proportion  to  the  mmeduiT^e 

benefit  they  derive  from  the  work.     The  preamble  recites  ^^  ^Tdis. 

the  inconvenience  felt  by  the  occupiers  of  mills  on  the  three  ^^^^  ^^  i^<>'^- 

paymentofthe 
rate.  The 
plaintiff  replied,  that  only  one  resenroir  had  been  completed.  General  demurrer.  The  38Ui  sec- 
tion enacts,  that  "  no  rate  shall  be  levied  or  assessed  under' the  provisions  hereinbefore  contained 
until  the  Moid  reeerwrire  shall  be  actually  made  and  in  use,  and  water  supplied  therefrom : " — 
Held,  on  error  in  the  Exchequer  Chamber,  (affirming  the  judgment  of  the  Court  of  Exchequer), 
that,  upon  the  true  construction  of  the  act,  the  completion  of  one  reservoir  entitled  the  com- 
missioners to  levy  a  rate  on  the  class  of  persons  mentioned  in  the  act  actually  benefited  by  it ; 
and  therefore  that  the  plea  was  good. 

(a)  Ante,  p.  177*  fVightman^  J.,   JBSr^  J.,    and 

(b)  Before  Wilde,  C.  J.,  Cbfe-       WiUiams,  J. 
fidge^  J,,  CoUman^  J.,  Mauley  J., 


612  EXCHEQUER  REPOBTa 

streams  from  the  inadequate  supply  of  water,  and  the  great 
convenience  which  would  result  from  the  construction  of 
9.  three  reservoirs.     The  2nd  section  provides  for  the  ap- 

The  Commis-       .  _  .    ,  -       i         i  /.      i         . 

8I0NKR8  OF  pomtmeut  of  new  commissioners  m  the  place  of  others  m 
^nRvoiM?  ^^'^^  ^^  vacancy,  to  be  elected  from  afl  the  occupiers  of  tiie 
tributary  streams,  &c.  By  the  lOtii  section,  proper  books 
of  accounts  are  to  be  kept,  to  be  c^n  to  all  persons  benefited 
by  the  works.  The  13th  section  applies  to  the  occupiers  of 
all  the  streams,  rivers,  and  falls.  The  18th  section  contains 
no  distributive  words  whatever.  The  31st  section  through- 
out speaks  of  all  the  three  reservoirs.  The  33rd  section 
clearly  supposes  three  reservoirs  in  existence.  It  does  not 
state  that  a  rate  shall  be  levied  upon  any  person  who  shall 
occupy  any  part  of  the  said  tributary  streams,  &c.,  but 
upon  all  The  38tii  section,  upon  which  this  question 
mainly  turns,  contains  no  distributive  words  whatever.  It 
does  not  contain  the  words,  ^*  the  said  reservoirs  respectioefy 
or  any  of  them.**  There  is  nothing  in  that  section  to  lead  to 
any  other  conclusion  than  that  (dl  the  reservoirs  are  intended 
to  be  first  completed  before  the  rate  is  to  be  made.  By  the 
completion  of  the  works,  the  benefit  of  all  the  occupiers  is 
contemplated.  The  commissioners  have  the  period  of  ten 
years  for  the  completion  of  the  works,  by  tiie  72nd  section, 
and  by  the  47th  they  are  empowered  to  borrow  £15,000. 
It  may  be  urged  that  it  is  a  hardship  on  the  parties  who 
advance  the  money,  if  they  are  not  to  be  reimbursed  until 
after  the  completion  of  the  entire  works;  but  they  know 
what  the  bargain  is  upon  the  fiiith  of  which  they  advance 
the  money,  and,  moreover,  they  are,  by  the  46th  section, 
to  receive  interest.  The  34th  section  will  be  relied  upon 
by  the  defendants,  which  provides  for  separate  rates ;  but 
as  the  rate  is  to  be  in  proportion  to  the  benefit  received, 
the  rates  must  necessarily  be  difierent.  [Coleridye^  J. — 
The  34th  section  applies  to  each  of  the  three  reservoirB; 
it  clearly  applies  to  separate  rates  with  respect  to  each  se- 
parate reservoir.]  That  is  to  be  understood  to  mean  after 
the  completion  of  them  all.     The  39th  section  contains 
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difltributive  words ;  the  le^slatuie  therefore  has  used  those        1847. 
words  where  they  were  necessary.  SiMBorroii 

Thk  Cowifla 

HogginSi  contr^. — The  38th  section  is  the  one  upon  which  sionerb  or 
the  plaintiff  relies.  In  order  to  support  his  position,  it  would  ^skb^hu^ 
be  necessary  to  import  the  word  *^alV^  into  that  section. 
The  different  occupiers  are  to  be  rated  in  proportion  to  the 
indiyidual  benefit  they  receive.  There  is  no  necessary  con- 
nexion between  the  different  reservoirs.  The  preamble  of 
the  act  no  doubt  reviews  the  whole  of  the  works.  But  the 
33rd  section  provides  for  the  inquiry  into  the  particular 
benefit  each  person  receives.  The  object  the  legislature  had 
in  view  was  the  benefit  each  party  was  to  receive  by  the 
ccHupletion  of  each  separate  reservoir.  One  reservoir  has 
been  made,  and  the  plaintiff  has  been  benefited  by  it,  which 
is  not  denied,  and  therefore  the  commissioners  were  justi- 
fied in  making  the  rate.  The  decision  of  the  Court  below 
was  correct,  and  ought  to  be  affirmed. 

Wdiby  replied. 

Wilde,  C.  J. — ^We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  is  right,  and  that  that  judgment  ought 
to  be  affirmed.  The  argument  of  the  plaintiff  in  error 
seems  to  be  mainly  founded  upon  the  38th  section  of  the 
act  of  Parliament  in  question.  By  that  section  it  is  pro- 
vided, ^'that  no  rate  shall  be  levied  or  assessed,  under  the 
provisions  hereinbefore  contained,  until  the  said  reservoirs 
shall  be  actually  made  and  in  use,  and  water  supplied  there- 
ftoxnJ*  And  it  is  argued,  that  the  proper  construction  of 
the  act,  or  rather  of  that  clause,  is,  that  aU  the  said  reser- 
voirs must  be  made  as  a  condition  precedent  to  the  power 
of  making  the  rate.  Some  difficulty,  no  doubt,  might  arise 
if  that  clause  stood  alone,  but  that  clause  must  of  course  be 
construed  with  reference  to  the  object  of  the  act  of  Parlia- 
ment, and  with  regard  to  the  several  other  clauses  which  it 
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1847.        contains.   On  looking  to  the  other  sections  of  the  act,  It  oer- 
SiDEBOTTOM    ^^7  AppcaTs  to  US  that  no  reasonable  doubt  can  be  enter- 

V.  tained  that  the  38th  clause  ouffht  thus  to  be  construed — ^that 

Th«  C0MMI8-  ,  ® 

810NER8  OF  no  rate  shall  be  levied  or  assessed  under  the  provisions  of  the 
Rbsbryoirb.  ^^^  until  some  reservoir  shall  have  been  actuallj  made  and  in 
use  and  water  supplied  therefrom.  This  act  of  Parliament, 
as  appears  &om  a  variety  of  clauses  which  have  been  adverted 
to  in  the  argument,  clearly  was  passed  upon  the  idea  that  se- 
parate  benefits  and  advantages  would  be  derived  by  separate 
districts  from  distinct  works;  and  although  it  says  in  section 
38  that  no  rate  shall  be  levied  until  the  said  reservoirs  are 
made,  yet  it  appears  by  other  sections  that  whenever  a  rate 
is  to  be  made,  it  is  to  be  a  separate  rate.  There  is  no  pe- 
riod at  which  one  common  rate  is  to  be  made  upon  the  en- 
tire district  Section  33  gives  a  power  to  rate  persons  who 
shall  occupy  any  part  of  the  tributary  streams  which  are 
there  described,  or  such  other  part,  or  such  other  part,  or 
such  other  part,  and  not  upon  persons  who  shall  occupy 
such  a  position  and  such  another,  and  such  another,  and 
such  another,  but  or  the  one  or  the  other.  When  that 
clause  is  read  in  connexion  with  the  34th,  which  provides 
that  separate  rates  in  the  proportions  thereinbefore  men- 
tioned are  to  be  made,  levied,  and  assessed  by  the  commis- 
sioners for  and  in  respect  of  the  said  reservoirs  thereby  au- 
thorised to  be  made,  and  separate  and  distinct  accounts  are 
to  be  kept  of  all  monies  secured,  &o.,  it  appears  that  sepa- 
rate  rates  are  to  be  made.  How  are  these  separate  rates 
to  be  made  ?  What  is  to  be  the  rule  by  which  their  sepa- 
rate character  is  to  be  preserved  ?  We  find  that  distinctly 
provided  for  by  the  proportions  which  are  to  be  observed  in 
imposing  the  rates  upon  the  separate  districts.  In  one 
district  a  fuU  rate  is  to  be  imposed  upon  all  persons  who 
shall  occupy  any  fall  upon  the  tributary  streams,  and  upon 
persons  who  shall  occupy  other  places  which  are  mentioned 
two-thirds,  and  persons  who  shall  occupy  another  place 
mentioned  one-fourth  of  a  full  rate.     Accounts  are  to  be 
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kept — teparate  and  distinct  accounts — of  all  monies  laid         1847. 
out  and  expended  bj  the  said  commissioners  on  account    g|^]|^]^^K 
of  each  of  the  sud  reservoirs.     The  attention  of  the  lesis-   _     ^. 

Thk  Coi(icifi> 

lature  was  most  distinctly  directed  to  each  separate  re-  sionsrsov 
servoir,  for  which  thej  have  directed  separate  rates  to  be  ^skatmrs^ 
made.  This  is  also  apparent  from  the  consideration  of  the 
39th  section,  which  requires  the  conunissioners  to  appoint 
inspectors ;  and  these  inspectors  are  to  ascertain  the  rela- 
tive degree  and  proportion  of  the  benefit  and  advantage 
which  mills,  factories,  &c.,  receive  on  the  different  levels, 
and  also  to  ascertain,  in  cases  where  there  are  concurrent 
occupiers  on  the  same  levels,  the  relative  value  of  the  bene- 
fit received  bj  each  of  such  concurrent  occupiers.  It  ap- 
pears, therefore,  that  the  legislature  contemplated  distinct 
interests,  distinct  benefits,  to  be  derived  by  each  occupier 
upon  each  separate  level.  When  we  find  that  this  work  is 
to  be  carried  on  by  money  to  be  borrowed,  it  seems  impos- 
sible to  construe  the  act  in  such  a  way  as  will  afford  a  rea- 
sonable opportunity  of  carrying  on  the  work,  and  at  the 
same  time  as  will  be  consistent  with  the  argument  of  the 
plaintiff  in  error.  It  appears  by  section  72,  that  if  all  the 
works  are  not  completed  within  ten  years,  then  all  the  powers 
of  the  act  are  to  cease.  To  what  extent  are  they  to  cease  ? 
The  section  goes  on  to  say  that  the  powers  of  the  act  are  to 
cease  as  to  all  such  and  so  much  as  shall  not  be  completed, 
but  without  prejudice  to  all  or  any  of  the  rights,  powers, 
and  privileges,  as  to  such  and  so  much  of  the  said  works 
as  shall  have  been  completed.  Persons  firom  whom  money 
is  borrowed  are  to  be  paid  out  of  the  money  raised  by 
these  rates.  The  34th  section,  to  which  my  Brother 
Coleridge  called  attention  during  the  course  of  the  argu- 
ment, requires  separate  accounts  to  be  kept  of  the  monies 
secured  on  account  of  each  of  the  said  reservoirs.  Now,  if 
separate  rates  could  not  be  made  upon  the  completion  of 
any  of  these  separate  reservoirs,  what  security  would  the 
mortgagee  have?     How  could  it  be  supposed  that  any 
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1847.  money  could  be  raised?  It  seems  to  be  the  intention  of 
SiDBBOTTOM  ^^  ^^  ^^  ^  persou  should  be  under  the  obligation  to 
m_   J!'  P^7  ^  ^^^^  ^  h^  h^  received  any  benefit,  and  in  propor- 

6IONBR8  OF  tiou  to  tiic  dcgTeo  of  benefit  which  shall  be  conferred.  It 
B^8BBi!^»8^  ^  therefore  impossible  to  give  effect  to  the  intention  which 
this  act  of  Parliament  clearly  discloses,  unless  we  hold^  that 
when  one  reservoir  is  completed  and  water  supplied  there- 
from, and  benefit  is  also  derived,  the  persons  who  have 
works  upon  the  respective  tributary  streams  which  are  so 
supplied  with  water  by  such  reservoir,  shall  be  liable  to  be 
rated. 

It  seems  to  us,  therefore,  that,  upon  looking  at  tiie  whole 
of  the  act,  we  put  a  reasonable  construction  upon  the  38th 
section,  by  holding  that  no  rate  is  to  be  made  until  some 
reservoir  is  completed  which  shall  supply  actual  benefit  to 
those  persons  who  have  works  upon  the  streams  connected 
with  it;  and  that  it  would  be  inconsistent  with  the  object  of 
the  legislature,  and  the  beneficial  construction  of  die  act  with 
reference  to  that  object,  to  hold  that  no  rate  can  be  made 
imtil  the  whole  of  the  reservoirs  shall  be  completed.  It 
seems  to  us,  therefore,  that  the  judgment  of  the  Court  of 
Exchequer  was  quite  correct,  and  that  it  ought  to  be  af- 
firmed. 

Judgment  affirmed. 
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1847. 

Baildon,  'Executor  of  Elizabeth  Craten,  Deceased,  v.         Dee.  2. 

Walton. 

JuBBOB  on  a  bill  of  exceptiona — The  action  was  in  as*  In  an  action  by 
fiompsit  for  money  lent  hj  the  testatrix  to  the  defendant,  money  lent  by 
for  interest  thereon,  and  on  an  account  stated  with  the  ^^^|1^^ 
testatrix,  statinir  a  promise  to  the  testatrix  in  her  lifetime.  ^^^  ^^  ^ 

,  ...  •  yeiri  before  the 

The  declaration  also  contained  similar  counts,  stating  a  pro-  oommencement 
nuse  to  the  plaintiff  as  executor,  and  also  a  count  upon  an  whu^^rewas 
account  stated  with  the  plaintiff  as  executor.  Fleas,  non  as-  stetnte  ofU- 
sompsit)  and  the  Statute  of  Limitations.  mitationa,  it 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the  tiiat,  within  aix 
Middlesex  sittings  after  Michaehnas  Term,  1844.  JTm^^^t 

The  plaintiff's  counsel  gave  sufficient  evidence  in  sup-  ^{^tiy^L^ 
port  of  the  affirmative  of  the  issue  joined  on  the  plea  of  bill  againat  the 
non  assumpsit,  so  far  as  the  same  related  to  the  first  three  diacorery  and 
counts  of  the  declaration.    In  support  of  the  affirmative  SedrfemSmt 
of  the  rendue  of  that  issue,  and  also  of  the  issue  joined  in  Wg  gnawer 

...  ''  admitted  the 

on  the  plea  of  the  Statute  of  Limitations,  they  proved  the  payment  by 
following  fiusts: — The  testatrix,  Elizabeth  Craven,  died  on  tatriz  of  half-' 
the  19th  June,  1843,  before  the  commencement  of  this  ^1^p//,%a 

menta  of  of  .lut« 

suit  She  never  was  married.  In  the  year  1817,  the  de-  each,  down  to 
fendant  wrote  and  sent  to  her  a  letter  containing  the  fol-  the  aix  yean; 
lowing  passage : — '^  I  forgot  to  say  /  shall  allow  you  5  per  ^^^USt^d 
cent  for  the  moneffy  and  perhaps  in  my  next  I  shall  send  not  aa  intcreat 
you  proposals  for  sinking  it  if  you  wIbL"  On  the  14th  bat  by  way  of 
December,  1817,  the  defendant  wrote  and  sent  to  the  Ufoof  the  tea- 
testatrix  another  letter,  in  which  he  stated  as  follows : —  S^"f  S^" 

affrsement 

"  Dear  Miss  Craven, — ^I  have  received  the  parcel,  and  made  between 
suppose  all  is  rights  but  I  have  not  had  time  to  look  them  when  the  tea- 

tatrix  ^OM  the 
defendant  a 
aom  of  £M0 :  ^Held,  that  the  jury  were  at  liberty  to  reject  the  latter  part  of  the  statement,  and 
that  the  anawer  might  be  conatrned  by  them  merely  aa  admitting  the  payment  of  the  money,  and 
that  the  appropriaaon  of  it,  aa  interaat  npon  the  debt  aned  upon,  might  be  prored  by  other 
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1847.        over.     The  former  parcel  of  half-bills  were  for  £235.    I 
will  acknowledge  the  whole  amount  when  I  next  write  to 


Baildom 

V.  you^  and  at  which  time  I  will  send  you  my  proposals. 


» 


Walton. 


On  the  2nd  December^  1818,  the  defendant  wrote  and 
sent  to  the  testatrix  the  following  letter : — 

"  I  shall  not  say  anything  about  your  unde  and  the 
money  now ;  you  might  easily  have  evaded  the  question. 
However,  when  I  see  you,  I  will  make  an  arrangement 
respecting  it.  On  the  other  half  of  this  letter  I  send  you 
a  statement  as  a  memorandum,  which  you  can  cut  off;  it  is 
up  to  IVIidsummer  Day,  so  your  interest  will  now  be  due 
again  very  soon,  and  the  interest  up  to  that  time,  as  near 
as  I  could  calculate,  was  £8.  I  have  put  £2  to  the  in- 
terest, which  will  now  make  the  whole  debt  £300^  so  you 
will  have  to  receive  7L  10s,  at  Midsummer  and  Christmas, 
which  will  be  5  per  cent.,  or  £15  per  year." 

On  the  other  half-sheet  of  this  letter  was  written  the 
following  memorandum  of  account: — 

1817.                         £  s.  d. 

Octl,    By  bank  note  25  0  0 

Nov.  25,  Ditto  .        .    90  0  0 

Dec.  16,  Ditto  .        .  235  0  0 
Jane  25,  Interest  and 

cash        .    10  0  0 


1818.                             £ 
June  25,  To  interest        8 
Cash  .        .      2 
Balance      .  290 

8.   d.^ 

0    0 

o\o 
0  'o 

£300 

0    0 

£300    0    0 


On  the  2l8t  June,  1819,  the  defendant  wrote  and  sent 
to  the  testatrix  a  memorandum  signed  by  him,  as  fol- 
lows : — 

*'  Received  of  Miss  Craven,  21st  June,  1819,  the  sum  of 

Twenty  Pounds. 

«  Thomas  W.  Walton." 

On  the  27th  August,  1819,  he  sent  ter  a  similar  memo- 
randum, expressing  the  receipt  by  him  from  her,  on  that 
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dxy,  of  another  sam  of  £20.    On  the  7th  September,  1819,        ^847. 
the  defendant  wrote  and  sent  to  the  testatrix  a  letter,  in       Bailoow 
which  was  the  following  passage : —  Waxtoit 

"I  have  sent  the  amount  of  your  haLf-jear's  interest 
There  is  £2  I  advanced  last  Christmas  to  make  up  the 
even  sum,  which  I  shall  deduct  at  some  future  period,  but 
never  mind  it  at  present.  I  send  jou  seven  pounds,  and 
will  give  you  the  ten  shillings  when  I  see  jou." 

Again,  on  the  25th  July,  1820,  the  defendant  wrote  to 
her  as  follows : — 

*^  London,  July  25th,  1820. 

**  You  will  please  say  when  you  shall  want  your  ifUerest, 
imd  I  will  send  it^" 

On  the  21st  June,  1822,  he  wrote  to  her  as  follows: — 

^'London,  June  21st,  1822. 

*^  I  am  going  about  three  weeks'  journey  into  Kent,  and 
when  I  return,  shall  send  your  half-year's  interest,  or  else 
pay  it  you  when  I  am  roimd  in  the  latter  end  of  August. 
If  you  should  want  any  money,  of  course  you  will  apply  to 
Laxon  for  what  you  want  till  I  see  you.  I  think  you  told 
me  that  the  £200  was  to  be  paid  in  this  spring;  has  it 
been  so  ?  It  is  not  improbable  that  I  may  want  it,  as  I 
am  now  about  a  business,  but  have  concluded  nothing 
positive  about  it" 


On  the  26th  August,  1822,  the  defendant  again  wrote 
to  her  as  follows : — 

''London,  August  26th^  1822. 

'*  I  hope  you  have  not  failed  to  make  the  application  for 
the  money,  as  I  directed  you,  for  I  must  know  if  I  am  to 
be  on  a  certainty ;  it  will  not  do  to  be  disappointed  of  it, 
when  I  have  given  my  securities  for  taking  the  business." 

VOL.  I.  8  8  EXCH. 
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1847.  On  tbe  24th  December,  I83I5  ibe  defendant  wrote  and 

lent  to  her  the  following  note: — 

**  Mifls  Craven  will  leoeiye  SL  10«.  with  thi^  and  ahe 
will  be  kind  enough  to  send  her  addreas  when  she  writeSb 
«  Derby,  December  24, 1831." 

A  bin  in  Chancery,  filed  by  the  pkintiff  against  the  de- 
fendant, dated  16th  December,  1843,  and  the  defendant's 
answer  thereto,  sworn  on  the  28th  February,  1844,  were 
also  given  in  evidence  on  the  part  of  the  phdntiffl  The 
bill  set  forth,  that  previously  to  and  in  the  month  of  De- 
cember, 1818,  the  defendant  was  indebted  to  the  testatrix 
in  the  sum  of  £300,  for  money  lent  by  her  to  him  at  var 
rious  times,  together  with  intertet  thereon;  that  in  De- 
cember, 1818,  it  was  agreed  between  th^n  that  Uie  whole 
amount  of  the  debt  so  due  from  the  defendant  to  the  tes- 
tatrix should  be  ascertained,  and  the  whole  baknce  then 
due  should  thenceforth  bear  interest  at  £5  per  cent,  per 
annum,  and  that,  in  pursuance  of  such  agreement,  the  de- 
fendant wrote  and  sent  to  her  the  letter  of  the  2nd  Decem- 
ber, 1818,  and  the  statement  of  account  annexed  to  it 
That  on  the  2l8t  June,  1819,  and  27th  August,  1819,  the 
testatrix  made  to  the  defendant  further  advances  of  £20 
each,  for  which  he  gave  her  the  acknowledgments  dated  on 
those  days  respectively ;  that  it  was  at  the  time  agreed  be- 
tween them,  that  these  two  sums  of  £20  should  also  bear 
interest  at  £5  per  cent,  per  annum;  and  that,  from  the  25th 
December,  1819,  interest  at  that  rate  on  the  whole  debt  of 
£340  should  be  paid  by  the  defendant  to  the  testatrix  on 
the  24th  June  and  25th  December  in  each  year;  and  that 
in  pursuance  thereof  the  sum  of  8/.  lOs.  was  duly  and  re- 
gularly paid  to  the  testatrix,  half-yearly,  down  to  Mid- 
summer 1831,  by  a  Mr.  Laxca,  a  surgeon  at  Coventry, 
as  the  agent  and  by  the  desire  and  on  the  behalf  of  the 
defendant,  the  last  payment  being  made  on  the  8th  July, 
1831.    That,  on  or  shortly  after  the  2Sth  December,  1825, 
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the  defeadant  sent  to  the  testatrix  a  fonn  of  receipt  which        1847. 
she  was  to  give  for  the  interest  then  due,  and  thereafter  to      bmldok 
aocnie  dae,  as  follows : — *^  £8  10s.    Beceiyed  of  Mr.  Wnu      „  ^' 

Walton. 

Laxon  the  sum  of  8L  I0s.y  bdng  half  a  year's  interest  due 
to  me  fiom  Mr.  Thomas  Wedgwood  Walton.  Dec  25, 
1825.  Elizabeth  Craven;" — which  form  of  receipt  the 
testatrix  afterwards  gave  to  Mr.  Laxon  until  1831.  That, 
on  the  24th  December,  1831,  the  defendant  remitted  to  the 
testatrix  the  sum  of  SL  lOs.  in  cash,  as  the  half-year's  in- 
terest on  the  £340,  due  25th  December,  1831,  inclosed  in 
the  note  set  forth  ante,  p.  620.  The  bill  then  alleged  that 
the  defendant,  with  the  view  of  preventing  the  representa- 
tiyes  of  Miss  Craven  fiom  enforcing  payment  of  the  debt 
after  her  death,  (knowing  that  she  would  not  call  it  in 
during  her  life,  if  the  interest  were  regularly  paid),  deter* 
mined  to  make  all  future  payments  of  interest  to  the  testa- 
trix by  Imqself  in  person,  and  without  the  presence  of  any 
witness,  and  always  in  ema  or  bank-notes,  wluch  he  did 
accordingly,  down  to  the  month  of  January  1843 ;  which 
payments  were  regularly  entered  in  books  of  account  kept 
by  the  testatrix,  who  died  on  the  19th  June,  1843,  without 
ever  having  received  payment  of  the  £340,  which  still  re- 
mained unpaid,  together  with  all  the  subsequent  interest 
The  biU  further  alleged,  that  the  plaintiff  had  discovered 
that  the  defendant  had  in  his  possession  an  acknowledg- 
ment in  writing  of  the  said  debt  of  £340,  dgned  by  him, 
which  was  intended  to  have  been  sent  to  the  testatrix,  if 
she  had  required  it,  on  which  were  indorsed  by  the  de- 
fendant the  several  payments  made  by  him  for  interest 
subsequently  to  the  1st  January,  1838,  and  which  the 
plaintiff  had  in  vain  applied  to  the  defendant  to  deliver  up 
to  him.    The  bill  then  prayed  a  discovery  and  account. 

The  defendant,  by  his  answer,  stated  that  the  testatrix 
(who  was  the  sister-in-law  of  a  gentleman  to  whom  the  de- 
fendant had  been  apprenticed)  had  frcMn  time  to  time  offered 
and  persuaded  him  to  accept  donations  of  sums  of  money, 

ss2 
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1847.        as  testimomes  of  her  regard  for  him^  which  were  given  to 
Baildon      ^^^  ^  actual  gifts,  and  without  any  understanding  or  ez- 
^'  pectation  that  they  were  ever  to  be  repaid ;  and  that  in  the 

year  1819  the  defendant,  feeling  that  she  had  lessened  her 
income  hj  withdrawing  from  investments  the  monies  she 
had  so  given  to  him,  arranged  with  her  that  he  should, 
during  her  life,  save  her  harmless  as  to  any  diminution  of 
income,  by  paying  her  annually,  by  half-yearly  payments, 
in  the  shape  of  an  annuity,  and  not  as  payments  of  interest, 
the  amount  which  she  would  have  received  for  interest  in 
case  the  full  amount  of  such  gifts  had  been  laid  out  at  £5 
per  cent. ;  that  she  acquiesced  in  such  arrangement ;  and 
that,  in  accordance  therewith,  the  defendant  ascertained  the 
amount  of  the  said  pRs  to  be  £340,  and  accordingly  pud 
to  the  testatrix  the  sum  of  £17,  by  half-yearly  payments 
of  8/.  105.  each,  down  to  her  death,  first  through  the  hands 
of  Mr.  Laxon,  and  afterwards,  from  1831,  by  letter  or 
parcel.  The  answer  then  denied  the  existence  of  any  ac- 
knowledgment in  writing  for  the  alleged  debt  of  £340. 
In  a  schedule  to  the  answer  were  set  forth  the  receipts 
given  half-yearly  by  the  testatrix  to  Mr.  Laxon,  from 
January,  1823,  to  June,  1828. 

The  Lord  Chief  Baron,  in  summing  up,  told  the  jury,  in 
substance,  that  the  defendant's  answer  was  a  sufficient  ac- 
knowledgment, within  Lord  Tenterden's  Act,  9  Greo.  4^ 
c.  14,  to  take  the  case  out  of  the  Statute  of  Limitations,  if 
the  rest  of  the  evidence  satisfied  them  that  the  payments 
made  by  the  defendant  were  in  the  nature  of  interest  ttpon 
a  loan  of  money  to  him,  and  that  the  money  was  not  a  gift; 
and  the  jury  found  a  verdict  for  the  plaintiff,  damages  £340, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  of  Exchequer  should  be  of  opinion 
that  there  was  no  sufiScient  acknowledgment  to  take  the 
case  out  of  the  statute ;  and  also  to  the  plaintiff  to  move  to 
increase  the  damages  by  the  amount  of  the  interest  accrued 
due  since  the  death  of  the  testatrix.    Bules  nisi  for  these 
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purposes  were  subsequently  obtained ;  upon  the  discussion  1847. 
of  which,  it  was  arranged  that  judgment  should  be  signed  baildok 
for  the  defendant ;  that  the  plaintiff  should  be  at  liberty  to 
tender  a  biU  of  exceptions  upon  the  evidence  adduced  by 
him,  and  upon  Such  summing  up,  as  should  ridse  the  ques- 
tion under  the  plea  of  the  Statute  of  Limitations,  as  if 
done  at  the  trial;  and  that,  if  the  Court  of  Error  should 
award  a  venire  de  novo,  judgment  should  be  entered  for 
the  plaintiff,  with  364/.  I3s.  8d,  damages,  and  costs;  and  a 
rale  was  drawn  up  accordingly. 

A  bill  of  exceptions  was  thereupon  drawn,  and  sealed  by 
the  Lord  Chief  Baron,  stating,  as  the  ground  of  exception, 
that  his  Lordship  had  directed  the  jury  that  the  evidence 
adduced  by  the  plaintiff  was  not  legal  or  sufficient  evidence 
to  entitle  him  to  a  verdict  on  the  issue  joined  on  the  plea  of 
non  assumpsit,  so  far  as  it  related  to  the  last  four  counts  of 
the  declaration,  nor  on  the  issue  joined  on  the  plea  of  the 
Statute  of  Limitations ;  and  a  writ  of  error  was  sued  out 
thereon  by  the  plaintiff,  which  was  argued  in  this  Court  (a) 
in  Hilary  Vacation,  1847. 

The  plaintiff's  points  for  argument  were  as  follows: — 
First,  that  the  jury  were  entitled,  if  they  thought  fit,  to 
believe  one  part  of  the  answer  of  the  defendant,  and  to  dis- 
believe the  other. 

Secondly,  that  they  might,  therefore,  believe  that  he 
periodically  transmitted,  as  stated  in  his  answer,  the  sums 
mentioned  in  that  behalf,  but  might  not  believe  that  any 
gift  had  been  made  by  the  testatrix  to  him. 

Thirdly,  that,  from  the  fact  of  the  periodical  transmission 
of  such  sums,  joined  with  evidence  independent  of  the 
answer,  the  jury  mighty  if  they  thought  fit,  infer  that  the 
said  sums  were  paid  as  interest  in  respect  of  a  loan. 

Fourthly,  that,  if  they  so  inferred,  they  might  infer  a 
promise  made  within  six  years  of  the  bringing  of  the  action. 

(a)  Febmary  7,  before  JVUde,  C.  J.,  Patteson^  J.,  Coleridffe,  J., 
Ifaidey  J.,  JFightman^  J.,  CrtmoeU^  J.,  Erle^  J.,  and  Willuuni,  J. 
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1847.  On  these  grounds,  the  pUdntliF  in  error  contends,  that  he 

Baildon      ^  entitled  to  reverse  the  judgment  below,  confflstently  with 

V.  the  doctrine  that  an  admission  of  payment  of  interest,  to 

defeat  the  Statute  of  Limitations,  must  be  made  in  writing, 

signed  by  the  party  making  the  admission.    But 

Fifthly,  the  plaintiff  in  error  will  contend,  if  neoesaaiy, 
that  such  a  doctrine  cannot  be  supported. 

The  defendant's  points  were : — That  there  was  not  suffi- 
cient  evidence  to  be  left  to  the  jury  in  support  of  the 
affirmative  of  the  first  issue,  so  far  as  it  related  to  the  last 
four  counts  of  the  declaration,  or  of  the  second  issue;  and 
that  the  opinion  and  direction  of  the  learned  Chief  Baion 
were  correct.  That  any  acknowledgment  to  take  a  case 
out  of  the  Statute  of  Limitations  must  be  in  writing, 
signed  by  the  party  making  it  That  such  acknowle^ 
ment  must  be  construed  by  the  Court  and  not  by  a  juiy; 
and  must  either  contain  an  express  promise  to  pay  the 
debt  sought  to  be  recovered,  cht  be  an  acknowledgment  from 
which  the  Court  can  imply  such  a  promise.  That  no  such 
promise  can  be  implied  from  the  acknowledgm^itccmtBined 
in  the  defendant's  answer.  That  no  promise  can  be  implied 
from  the  compulsory  acknowledgment  contained  in  an 
answer  in  Chancery. 

JElUs,  for  the  plaintiff  in  error. — ^It  is  not  sought,  in  the 
present  case,  to  extract  from  the  answer  in  Chancery  an 
acknowledgment  of  tJie  debt  Nay,  it  is  not  even  sought  to 
extract  from  it  an  acknowledgment  of  an  antecedent  jNiym^ 
of  interest  upon  the  debt ;  for,  strictly  speaking,  the  pay- 
ment of  interest  is  not  acknowledged  therein,  but  denied. 
The  plaintiff  seeks  only  to  obtain  from  the  answer  the  ad- 
mitted fact  of  the  periodical  transmission  by  the  defendant 
to  the  testatrix  of  sums  amounting  to  5/.  per  cent,  per  annum 
on  the  alleged  debt.  The  case  of  WitHs  v.  Newham{a), 
therefore,  on  which  reliance  will  be  placed  for  the  defend- 

:  (a)  3  Y.  &  J.  519. 


MICHAELMAS  VACATION,  11  VICT.  625 

ant,  is  inapplicable.    That  case  decided,  that  part  payment        1847. 
of  principal  or  payment  of  interest,  if  proved  by  the  admis«      bailimn 
sion  of  the  debtor,  must  be  by  an  acknowledgment  in  «• 

writing,  and  signed  by  him.  But  this  is  not  an  acknow- 
ledgment of  payment,  and  therefore  not  within  the  subject- 
matter  of  that  decision :  if  it  were,  it  would  satisfy  that 
decision,  for  it  is  in  writing,  and  signed  by  the  defendant 
If,  in  this  case,  the  plaintiff  had  no  evidence  but  the  answer, 
he  would  no  doubt  fail,  according  to  all  the  cases:  see 
Owen  V.  Wolky  (i),  and  the  other  authorities  cited  in  the 
notes  to  1  Wms.  Saund.  64  g.  But  he  first  proves  an 
actual  debt  by  the  other  evidence,  if  the  jury  think  fit  so  to 
interpret  the  fiicts,  as  in  this  case  they  did.  Then  the 
answer  supplies  the  further  fact,  that  the  defendant  periodi- 
cally transmitted  the  same  sum  down  to  Christmas,  1842. 
It  is  true,  the  defendant  adds,  that  this  was  not  properly  a 
debt,  or  payment  of  interest  in  respect  of  one,  but  in  fact  a 
life  annuity.  But  the  jury  were  not  bound  to  believe  the 
whole  of  the  statement,  and  might  reject  that  part :  1  PhiU. 
Evid.  362 ;  1  Stark.  Evid  335.  If  ihey  believe  the  fact 
of  the  transmission  of  the  money,  but  disbelieve  the  asser- 
tion as  to  its  character,  it  is  as  if  the  document  had  con- 
tained tiie  former  statement  only.  Suppose,  in  February 
1844,  the  defendant  had  written  a  letter  to  the  intestate, 
stating  that  he  had  sent  her  %L  IO5.  every  half-year  down 
to  Oiristmas,  1842 ;  might  you  not  couple  that  with  other 
evidence  to  shew  the  character  of  that  act?  This  has 
reaUy,  therefore,  nothing  to  do  with  tiie  question  whether 
an  acknowledgment  of  payment  of  the  debt  must  be  in 
writing ;  and  the  present  case  is  entirely  consistent  with  the 
decision  in  WiUU  v.  Newham.  If  this  he  an  acknowledg- 
ment, the  rule  of  law  there  laid  down  is  satisfied;  if  it  he 
not,  that  case  is  inapplicable.  In  truth,  the  defendant  says 
it  is  no  acknowledgment,  because  an  admission  of  payment  in 

(a)  BuU.  N.  P.  149. 
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1847.        the  character  of  interest  cannot  be  extracted  fiom  the  in- 
g^  ^  strument    The  fact  is,  the  payment  is  the  acknowledgment 

V*  of  the  debt,  not  the  admission  of  that  payment.     It  is  an 

admission  of  an  acknowledgment ;  and  therefore  it  is  that 
it  is  as  well  proved  hj  a  stranger  as  by  the  defendant's  own 
statement ;  whereas  an  acknowledgment,  as  such,  derives  its 
essence  from  its  coming  from  the  defendant.  In  Waters  v. 
Tompkins  (a),  there  was  no  writing  at  alL  There  the  pay- 
ment of  interest  was  proved  by  independent  evidence^  and 
the  appropriation  of  it  by  the  admission  of  the  debtor;  and 
this  was  held  sufficient  That,  therefore,  was  the  direct 
converse  of  the  present  case.  The  principle  of  that  case  is 
confirmed  in  Edan  v.  Dudfield(Jb),  and  in  Bevan  v.  Ge- 
thinff  (c).  In  Bayley  v.  Askton  {d)y  on  the  other  hand,  aU 
was  in  writing,  but  the  acknowledgment  of  payment  was 
held  insufficient,  within  the  authority  of  WilUs  v.  Newham^ 
because  not  signed  by  the  defendant.  But  all  these  cases 
warrant  the  division  of  the  proof  of  payment  into  its  two 
elements, — the  transmission  and  the  appropriation, — either 
of  which  may  be  proved  by  the  admission  of  the  debtor,  if 
the  other  be  proved  by  independent  evidence. 

But,  secondly,  the  decision  in  Willis  v.  Newham  cannot 
be  supported.  The  proviso  in  the  9  Greo.  4,  c.  14,  s.  1,  is 
express,  that  **  nothing  therein  contuned  shall  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  in- 
terest made  by  any  person  whatsoever."  And  even  if  that 
proviso  has  the  narrow  operation  attributed  to  it  in  WiUis 
Y.  Newhaniy  the  case  is  not  within  the  enacting  part  of  the 
section,  for  it  is  not  an  '^acknowledgment  or  promise  hy 
words  onlyJ*  Again,  the  mischief  contemplated  by  the 
statute  was,  that  an  acknowledgment  of  the  existence  of 
the  debt  might  easily  be  misconstrued  or  perverted.    But 


(a)  2  C,  M.,  &  R.  723.  (c)  3  Q.  B.  740. 

(6)  1  Q.  B.  307;  4  P.  &  D.         {d)  12  Ad.  &  £.  493;  4  P.  & 
656.  D.  204. 
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the  mere  admission  of  the  naked  fact  of  payment — ^L  e.  of  1847* 
the  handing  over  of  money — is  very  little,  if  at  all,  liable  baildon 
to  such  a  danger.  The  only  means  of  possible  mischief,  in 
respect  to  it,  is  by  giving  oral  evidence  of  the  purpose  for 
which  it  is  handed  over; — ^but  this  the  cases  say  may  be 
done.  Haydon  v.  Williams  {a)  shews  that  you  may  give 
secondary  evidence  of  a  lost  written  acknowledgment. 
Why  should  it  not  equally  satisfy  the  statute,  if  the  de- 
fendant admitted  it,  though  not  lost,  in  order  to  save  ex- 
pense ?  In  JSasiwood  v.  SavUk  (ft),  and  in  Maghee  v. 
{yNeiR{c)^  the  Court  of  Exchequer  plainly  intimated 
their  dissatisfaction  with  the  decision  in  fFilUs  v.  Newham; 
as  did  also  Lord  Denman  in  Bayley  v.  AstUan. 

Peacock,  contnL — It  is  contended  on  the  other  side,  that 
the  defendant's  answer  is  admissible  in  the  same  manner 
as  any  other  admission  the  defendant  might  have  made,  to 
prove  the  fact  of  payment  of  interest ;  and  that  the  jury 
were  at  liberty  to  believe  a  part  and  reject  the  rest,  as  in 
the  case  of  any  other  acknowledgment.  But  the  defendant 
contends,  that  when  a  document  is  tendered  as  an  acknow- 
ledgment under  this  act,  to  take  the  debt  out  of  the  Sta- 
tute of  Limitations,  no  part  of  it  can  be  rejected;  and  that 
if  it  is  to  be  considered  as  an  acknowledgment  in  writing, 
the  construction  of  it  is  for  the  Court,  and  not  for  the 
jury;  Marrett  v.  Frith {d),  Burchdl  v.  Church{e)\  and  if 
on  the  face  of  it  the  Court  cannot  infer  a  promise  to  pay, 
it  is  not  sufficient  for  that  purpose.  The  words  of  the 
statute  are,  that  ^*  no  acknowledgment  or  promise  by  words 
only"  shall  be  deemed  sufficient  evidence  to  avoid  the 
Statute  of  Limitations,  unless  such  acknowledgment  or 
promise  ^'shall  be  in  writing,  and  signed  by  the  party 


(a)  7  Bing.  163;  4  M.  &  P.  811.     (J)  8  M.  &  W.  402. 
{h)  9  M.  &  W.  616.  (0  9  C.  &  P.  209. 

(c)  7  M.  &  W.  631. 
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1847.        chargeable  thereby:  provided,  that  nothii^  herein  oon- 
Baildon      tained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
*'  payment  of  any  principal  or  interest  by  any  person  whalr 

soever.      Now  the  effect  of  payment  of  mterest  is  very 
different  from  the  eflfect  of  a  written  acknowledgment;  for 
the  latter  binds  only  the  party  making  it,  whereas  payment 
of  interest  binds  a  co-KSontraetor  also,  though  made  without 
his  concurrence,  as  in  fraud  of  him :  Btarleigh  v.  Sitotf  (a), 
Wyatt  V.  Hodtan(b).     In  fFilKs  v.  Newhcan,  GarroWj  B., 
refers  to  the  case  of  an  account  current,  in  which  the 
party  charges  himself,  and  takes  credit  for  payments  made 
by  him.     He  says — **  It  was  said,  shaU  not  this  be  evi- 
dence he  took  the  case  out  of  the  Statute  of  Limitatioiis? 
I  answer,  no,  because  the  act  ^ys  the  defendant  shall  not 
be  charged  except  by  an  aeknowledgmeni  in  toritmgy  Mign/ed 
by  him/*    As  that  learned  ju^e  there  says,  the  proviso  is 
only  that  notfiing  therein  contained  shall  lessen  the  effect 
of  any  payment,  if  pn^rly  proved,  that  is,  by  evidence  of 
the  actual  payment,  or  by  a  writing  such  as  the  act  re- 
quires ;  and  being  lo  proved,  it  shall  have  the  same  effect 
as  it  had  before  the  pasmng  of  the  act:  Clarke  v.  Alexum- 
der  (c).     Suppose  one  partner  admitted,  in  the  presence  of 
a  witness^  that  the  firm  had  paid  interest  on  adebt;  is  that 
enough  to  satisfy  the  statute  as  against  all  the  co-partneis? 
A  direct  acknowledgment  in  writing  of  the  debt  by  the  one 
partner  would  not;  yet,  according  to  the  argument  on  the 
other  side,  a  mere  adminion  of  payment,  from  which  the 
Court  are  to  imply  a  promise,  is  to  do  so.  Again,  the  mere 
fact  of  payment  may  or  may  not  enable  the  Court  to  imply 
such  a  promise ;  it  must  be  a  payment  of  interest  a$  in- 
terest, on  a  debt  which  is  then  due:   Tippeiis  v.  IIeane(i)' 
Suppose,  when  the  defendant  made  the  payment  in  De- 


(a)  8  B.  &  C.  36.  (o)  13  Uw  J.,  C.  P.,  133. 

(h)  8  Bing.  209 ;  1 M.  &  Seott,     (d)  I  C,  M.,  &  R.,  252. 
442. 
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cember  1842,  he  had  denied  the  existence  of  the  debt;  1847* 
would  that  have  been  suffident?  An  actual  paymoit  on  bailoon 
account  of  a  partnership  debt  revives  the  debt  against  aU  ^* 
the  partners,  though  made  fraudulently,  and  in  concert 
with  the  creditor;  Gtoddard  v.  Ingram  {a);  is  the  same 
effect  to  be  given  to  the  mere  admission  of  a  payment? 
Surely  a  parol  admission  of  a  written  acknowledgment  could 
not  be  used  to  satisfy  the  statute ;  it  would  at  once  let  in 
all  the  mischief  which  it  was  intended  to  prevent.  Again, 
suppose  the  debtor  admitted  he  had  paid,  but  denied  at  the 
same  time  that  any  debt  was  due ;  is  such  an  admission  to 
be  effectual  against  him  ?  The  statute  says,  that  ^^  no  ac- 
knowledgment by  words  only"  shall  be  deemed  suflScient 
evidence  to  defeat  the  Statute  of  Limitations ;  that  is,  no 
acknowledgment  of  anything  by  words  only.  Here,  how- 
ever, there  is  nothing  by  parol ;  there  is  no  evidence  what- 
ever of  payment  within  the  six  years,  but  the  answer  in 
Chancery ;  and  the  construction  of  that  is  for  the  Court, 
who  are  to  look  at  the  whole  instrument,  and  draw  their 
conclusion  from  the  whole.  Now  the  defendant,  though 
he  admits  a  payment  of  money,  says  at  the  same  time  that 
he  paid  it  as  an  annuity,  and  not  sb  a  payment  of  interest. 
How  can  that  be  taken  or  used  as  an  acknowledgment  of 
a  payment  by  way  of  interest?  The  decision  in  fFtUis  v. 
Neujham  was  after  much  deliberation ;  it  was  in  accordance 
with  the  (pinion  of  BayUyy  J.,  who  tried  the  cause,  and  the 
Court  will  not  lightly  depart  from  it. 

jEZ&5,  in  reply. — The  argument  on  the  other  side  has 
throughout  confounded  that  which  is  given  as  an  acknow- 
ledgment of  the  debt,  with  that  which  is  given  merely  as  evi- 
dence of  one  fact  which  tends  to  prove  an  acknowledgment 
of  the  debt  by  payment.  No  doabt,  where  a  written  in- 
strument contains  aa  acknowledgment  of  the  debt,  it  is  to 

(a)  d  Q.  B.  839;  8  G.  &  D.  46. 
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1847*        be  construed  by  the  Court,  and  taken  altogether;  but  this 
Baildon      *dsw6'  5u5  not  used  for  that  purpose. 

^-  Cur.  adv.  vult 

Walton. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  C.  J. — This  was  an  action  brought  by  Francis 
Buldon,  as  executor  of  Elizabeth  Craven,  against  Thomas 
Wedgwood  Walton,  for  money  lent  by  the  testatrix  to  the 
defendant,  for  interest,  and  money  due  on  an  account  stated 
with  the  testatrix,  laying  the  promise  to  pay  to  the  testatrix. 
There  was  a  similar  set  of  counts  on  promises  to  the  execu- 
tor, and  a  count  on  an  account  stated  with  the  executor. 
The  defendant  pleaded  non  assumpsit,  and  that  the  causes  of 
action  did  not  accrue  within  six  years. 

The  case  was  tried  before  the  Lord  Chief  Baron,  at  the 
sittings  in  Middlesex,  after  Michaelmas  Term,  1844,  when  a 
bill  of  exceptions  was  tendered  to  the  direction  of  the  learned 
Judge,  which  bill  stated  that  the  counsel  for  the  pbuntiff  gave 
legal  and  sufficient  evidence  in  support  of  the  affirmative  of 
the  issue  first  joined,  so  far  as  the  same  relates  to  the  first 
three  counts.  It  then  proceeds  to  state  certain  letters  and 
other  documents  written  by  the  defendant,  and  sent  by  him  to 
the  testatrix.  [His  Lordship  stated  them,  as  ante,  p.  618.] 
The  bill  of  exceptions  then  sets  out  a  bill  in  equity,  exhibited 
by  the  plaintiff  agunst  the  defendant,  and  his  answer.  The 
bill  charged,  that  the  defendant  borrowed  of  Elizabeth  Cra- 
ven, at  different  times,  money  amounting  in  the  whole  to 
£340,  and  that  he  paid  interest  for  it  at  the  rate  of  £5  per 
cent,  per  annum,  by  half-yearly  payments,  down  to  the  25th 
of  December,  1842,  and  that  Elizabeth  Craven  died  on  the 
19th  of  June,  1843.  The  defendant,  by  his  answer,  denied 
that  he  had  ever  borrowed  any  money  of  Elizabeth  Craven, 
but  stated  that  she  had  at  di£Perent  times  made  him  presents 
of  money,  amounting  in  the  whole  to  £340,  and  that  he 
had  paid  to  her  half-yearly  £6  per  cent,  on  that  sum,  not 
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as  interest,  but  as  an  annuity,  in  consideration  of  her  hav*        1847. 
ing  given  him  the  money;  and  that  the  last  of  such  pay-      baildoh 
ments  was  made  on  the  25th  of  December,  1842.    It  was      ^  «• 
insisted  for  the  plaintiff,  that  this  evidence  was  sufficient  to 
entitle  the  jury  (if  they  should  think  fit)  to  find  a  verdict 
for  the  plaintiff  on  the  first  issue,  as  fiir  as  it  related  to  the 
last  four  counts,  and  on  the  issue  secondly  joined.    The 
learned  Judge  ruled  that  it  was  not  sufficient  for  that  pur- 
pose, and  directed  the  jury,  as  to  the  last  four  counts,  and  as 
to  the  issue  on  the  Statute  of  Limitations,  to  find  a  verdict 
for  the  defendant,  whereupon  a  bill  of  exceptions  was  tenr 
dered. 

The  case  was  argued  after  last  Hilary  Term,  by  Mr.  7. 
F.  EUh  for  the  plaintiff  in  error,  who  contended  that  there 
was  sufficient  evidence  (as  stated  in  the  bill  of  exceptions)  of 
an  original  debt  from  the  defendant  to  the  testatrix,  and  of 
payment  of  %L  IO5.  half-yearly,  for  interest,  down  to  a  certain 
period,  and  that  the  only  fact  to  be  supplied  was  the  continu- 
ance of  such  payments  within  six  years ;  that  the  defendant's 
answer  in  writing,  and  signed  by  him,  admitted  the  payment 
of  8/1 10«.  half-yearly,  down  to  the  25th  of  December,  1842 ; 
and  although  in  that  answer  he  added  that  the  payments 
were  not  made  for  interest  on  a  debt,  and  that  no  debt  ever 
existed,  the  jury  were  at  liberty  to  reject  the  latter  part, 
and  find  from  the  other  evidence  that  the  payments  were 
made  for  interest  on  a  debt. 

On  the  other  hand,  it  was  contended  by  Mr.  Peacock  for 
the  defendant  in  error,  that  the  jury  could  not  reject  any 
part  of  the  statement  in  the  answer,  for  that  the  statute 
9  Geo.  4,  c.  14,  says  that  ^'  no  acknowledgment  by  loords  onfy 
ahaU  be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by 
the  party  chargeable  thereby,"  and  which  words  apply  as 
well  to  an  acknowledgment  of  a  payment  as  to  an  acknow- 
ledgment of  a  debt,  and  therefor^,  as  the  acknowledgment 
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Id47*        mnst  be  in  writing,  nothing  could  be  added  to  it  by  parolf  and 
Bazldon      ^^^  Court  must  construe  it  altogether,  as  written  by  the  de- 
V*  fendanty  and,  if  so  construed,  the  answer  did  not  admit  a  pay- 

ment  in  discharge  of  interest  on  a  debt,  but  expressly  denied  it 
In  the  course  of  the  argument,  many  observations  were 
made  on  the  one  side  and  the  other  upon  the  case  of 
fFiUis  y.  Newhaml^a)j  in  which  it  was  held  that  a  verbal  ao* 
knowledgment  of  part  payment  of  a  debt  within  six  yean 
would  not,  after  9  Gea  4,  c.  14,  be  an  answer  to  a  plea 
of  the  Statute  of  Limitations;  but  it  seems  to  us  quite 
unnecessary  to  express  any  opinion  on  that  point :  in  reality 
there  is  no  question  here  upon  the  9  Geo.  4,  c.  14.  The 
defendant  has  made  no  admission  by  words  only,  not  con- 
tained in  a  writing  signed  by  him ;  whatever  admission  he 
has  made  was  made  in  writing,  signed  and  sworn  to  by  him, 
and  the  true  question  is,  what  did  he  admit  by  that  writing? 
For  the  purpose  of  this  argument,  it  may  be  assumed,  that 
the  acknowledgment  of  a  payment,  as  well  as  any  other 
acknowledgement,  must  be  in  writing,  signed  by  the  party ; 
and  we  agree  with  Mr.  Peacock,  that  the  written  admis- 
sion by  the  defendant  must  be  construed  by  the  Court ;  and 
we  think  that  the  plain  meaning  of  it  is,  that  the  defendant 
admits  having  paid  8iL  10«.,  half-yearly,  to  Elizabeth  Craven 
down  to  December,  1842,  but  asserts  lliat  such  payment 
was  made  by  way  of  annuity,  and  not  as  interest  on  a  debt 
We  also  agree  with  Mr.  Peacock,  that  the  whole  admisnon 
must  be  laid  before  the  jury  as  one  entire  writing, — but  we 
are  also  of  opinion  that  the  jury  were  not  bound  to  believe 
the  whole  of  it;  they  might  beEeve  the  fiict  of  82L  lOf.  be- 
inaf  paid  half-yearly,  but  reject  the  residue,  and  infer  from  the 
other  evidence  in  the  case  that  the  payments  were  made  for 
interest  upon  ft  debt  If  the  admission  had  been  merely  that 
the  defendant  had  paid  the  sum  of  8/.  lOs.  half-yearly,  with- 
out adding  that  it  was  appropriated  to  any  particular 

(a)  3  Y.  &  J.  618. 
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oounti  there  can  be  no  doubt  that  the  jury  might  have         1847. 
inferred  from  the  evidence  that  a  debt  existed,  and  that      bIiloon 
interest  was  paid  down  to  a  certain  period,  that  the  subse-      „  v- 

*  1  1  11.  Walton. 

quent  payments  admitted  to  have  been  made  were  also  for 
interest.  In  Waters  v.  Tamphins  (a),  it  was  held,  that  where 
the  fact  of  payment  of  a  sum  of  money  is  proved,  the 
appropriation  of  it  may  be  shewn  by  other  evidence,  even 
by  a  verbal  statement.  Here  the  fact  of  payment  was 
proved  by  an  admission  in  writing,  and  of  the  appropri* 
ation  there  was  sufficient  evidence  to  be  left  to  the  jury. 
The  only  question  is,  whether  the  assertion  of  tiie  de- 
fendant respecting  the  appropriation  was  conclusive.  If 
the  payments  had  been  accompanied  by  that  assertion,  they 
would  have  been  qualified  by  it,  and  could  not  have  been 
treated  as  payments  of  interest  on  a  debt ;  but  here  there 
is  an  admission  of  a  by-gone  act,  viz.  payment,  and  an  as- 
sertion respecting  it,  which  may  or  may  not  be  true.  It  is 
no  part  of  the  act,  but  only  what  the  defendant  chooses 
to  say  respecting  it.  We  think,  therefore,  that  although 
that  assertion  must  be  admitted  as  evidence,  the  jury  ought 
to  have  been  allowed  to  contrast  it  with  the  other  evidence 
in  the  case,  and  to  decide  whether  the  payments  admitted 
were  for  interest  or  not ;  and  inasmuch  as  that  other  evi* 
dence  was  withdrawn  from  their  consideration,  and  they 
were  directed  to  find  for  the  defendant,  there  must  be  a 
yenire  de  novo. 

Venire  de  novo. 

(a)  2  Cr.,  M.,  &  R.  723. 
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1847. 

j)ee,  2.  Wetherell,  Clerk,  v.  Langston. 

If  A.  coTcnant    CoVENANT.— The  declaration  set  forth  an  indenture, 

with  B.  &  C,      -        -  ,   -^  - 

their  eiecaton,  dated  30th  December,  1842,  made  between  John  Mynde 
and  astigns,  al-  C!ooke,  and  Eliza  his  wife,  of  the  first  part;  the  plaintiff  in 
^Tww^to^  error  (the  defendant  below),  of  the  second  part;  and  the  de- 
the  deed  or  fendant  in  error  (the  plaintiff  below),  and  Lord  Glenelg,  of 
ooTenant,  and  ^^  third  part ;  whereby  it  was  witnessed,  that,  for  the  oon- 
daim'it^y**""  Bi^«"^tions  therein  mentioned,  the  defendant  below,  for  him- 
deed,  to  which  self,  his  heirs,  executors,  and  administrators,  covenanted 
B.  cannot  alone  with  the  phuntiff  bclow  and  Lord  Glenelg,  their  executora, 
A.^npon  the^  administrators,  and  assigns,  to  pay  to  them  a  certain  sum  of 
covenant.  money,  in  certain  instalments,  upon  certain  trusts  therein 

mentioned.  It  then  set  forth  another  indenture,  dated  9th 
December,  1843,  between  the  said  John  Mynde  Cooke  of 
the  first  part,  the  plaintiff  below  of  the  second  part,  and 
John  Evans  of  the  third  part,  by  which  the  said  John  Evans 
was  substituted  as  a  trustee  of  the  former  settlement^  in  the 
place  of  the  plaintiff  below.  The  declaration  then  pro- 
ceeded to  allege,  that  Lord  Glenelg  never  assented  to  or 
ratified  the  said  first-mentioned  indenture ;  and  that,  on  the 
28th  March,  1844,  by  an  indenture  then  made  between 
Lord  Glenelg  of  the  one  part,  and  the  said  John  Evans  of 
the  other  part,  Lord  Glenelg  disclaimed  all  the  trusts  of 
the  sud  first-mentioned  indenture,  and  that  the  defendant 
below  had  notice  of  such  disclaimer.  The  declaration  stated 
a  breach  by  the  defendant  below  of  the  covenant  contained 
in  the  first^mentioned  indenture,  by  the  nonpayment  of  cer- 
tain instalments  due  before  the  commencement  of  the  suit 
To  this  declaration,  the  defendant  below  demurred  spe- 
cially, assigning  for  cause,  that  it  did  not  disclose  any  right 
in  the  plaintiff  below  to  maintain  a  separate  action  for 
breach  of  the  covenant  declared  on ;  but  that  Lord  Glenelg 
ought  to  have  been  joined  in  the  action  as  a  co-plaintiff. 
The  defendant  below  joined  in  demurrer,  and  the  Court  of 
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Exchequer  gave  judgment  thereon  (without  argument)  for        1847. 
the  plaintiff  below.    A  writ  of  error  was  brought  upon  that    wbtheIell 
judgment^  which  was  anrued  in  this  Court  on  the  28th  of  v- 

-_  ,  ^   ^         °  Lanobtom. 

November,  1846  (a). 

Watson^  for  the  plaintiff  in  error. — The  question  in  this 
case,  which  appears  to  be  one  of  the  first  impression,  is  this: 
whether,  the  plaintiff  below  and  Lord  Glenelg  being  joint 
covenantees  under  the  deed  of  1842,  the  plaintiff  can,  during 
their  joint  lives,  under  the  circumstances  set  forth  in  the  de~ 
daration,  maintain  this  action  of  covenant  alone,  without  join- 
ing his  co^covenantee.  It  is  submitted  that  he  cannot.  It  is 
a  clear  proposition  of  law,  that  where  a  joint  covenant  is  made 
to  two  persons,  one  of  them  cannot,  living  the  other,  sue  upon 
it  alone.  Here  the  covenant  is  clearly  a  joint  one.  What 
then  is  the  effect  of  Lord  Glenelg's  non-assent  to  the  cove- 
nant and  subsequent  disclaimer  by  deed?  The  fact  still 
remains  that  the  defendant  covenants  with  the  two,  reposes 
confidence  in  both,  and  is  under  the  obligation  to  perform 
his  contract  with  both.  It  cannot  be  a  contract  with  two, 
or  with  one  if  the  other  dissents.  The  plaintiff  in  this  case 
is  in  truth  attempting  to  introduce  into  the  law  a  new 
exception^  never  before  recognised.  Lord  Glenelg  may 
sdU,  notwithstanding  all  that  has  been  done,  assent  to  and 
adopt  the  covenant.  Nothing  has  taken  place  which  is 
binding  upon  him,  as  between  him  and  the  defendant. 
Why  may  he  not  still  come  in  and  sue?  It  may  be  said, 
that,  if  this  action  cannot  be  maintidned  by  the  plaintiff 
Langston  alone,  no  action  at  law  at  all  can  be  brought, 
Wause  Lord  Glenelg  will  refuse  his  name.  But  if  he  does 
so,  equity  will  interpose.  The  same  argument  would  apply 
to  a  release  by  one  of  two  joint  covenantees.  There  is  no 
instance  in  the  books  of  an  action  by  one  of  two  joint  cove- 
nantees, living  the  other.      That  both  may  sue  jointly, 

(a)  Before  Wilde^  C.  J.,  Patteaon^  J.,  Coleridgey  J.,  CoUman^  J., 
Mauk,  J.,  WiglUman^  J.,  Erky  J.,  and  Williams^  J. 

VOL.  I.  T  T  EXCH. 
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1847.        although  one  of  them  did  not  seal  the  deed,  is  dear  from 
WraERELL    ^®  authorities:   Clement  v.  Henley,  Roll.  Abr.,  "Faite," 
t>.  (F.  2);    Vernon  v.  Jeffreys  (a).     And  in  Petrie  v.  Bwy  (6), 

it  was  held  that  all  mtut  sue  jointly,  although  all  did  not 
seal  the  deed.    It  is  true  the  effect  of  an  express  refusal  to 
assent  to  the  covenant  or  disclaimer  did  not  arise  in  that 
case.     Abbotty  C.  J.,  there  says:  "We  are  not  called  upon 
to  consider  the  effect  of  an  express  disclaimer,  renuncia- 
tion, or  refusal  by  the  other  covenantees,  for  nothing  of 
that  kind  is  alleged.     Trustees  very  often  assent  to  a  troBt 
without  executing  the  deed  which  creates  it,  and  they  may 
assent  at  any  time,  and  without  an  express  allegation  of 
dissent  that  will  not  appear."    Bayley,  J.,  says:  "By  the 
deed  in  question,  James  Bury  covenanted  that  his  heirs  or 
executors  should  pay  the  annuity  to  three  persons.    It 
appears  on  the  face  of  the  deed  to  have  been  his  intention 
that  the  money  should  go  into  the  hands  of  the  three,  and 
that  there  should  be  the  security  of  them  all  for  the  due 
application  of  the  money.     It  is  a  general  rule,  confirmed 
by  the  late  case  of  Scott  v.  Goodwin  (c),  that  all  joint  cove- 
nantees or  obligees  must  sue.     In  this  case,  therefore,  the 
plaintiff  was  wrong  in  suing  alone,  without  shewing  some 
special  title  to  do  so.     The  defendants  have  a  right  to  say, 
the  contract  was  never  made  with  you  alone,  but  with  you 
together  with  two  others."    And  Holroydy  J.,  says:  "  The 
plaintiff  is  not  entitled  to  sue  alone  on  this  covenant;  it 
was  made  with  three  persons,  and  although  two  of  them 
did  not  seal  the  deed,  yet  it  is  not  in  law  converted  into  a 
covenant  with  one.     No  intention  that  it  should  be  so  is 
shewn,  and  by  law  the  covenant  does  not  import  tl>At. 
That  is  the  only  case  in  which  any  discussion  £Ook  place 
on  this  subject;  there  are  however  some  In  which  the  point 
is  referred  to,  as  in  Foley  v.  Addenbroohe  {d).     This  may 
perhaps  be  likened  to  the  case  of  a  disclaimer  of  an  utate; 

(a)  Stra.  1146;  7  Mod.  358.  (c)  1  Bos.  &  P.  67. 

(6)  3B.&C.d5d;5D.&R.152.  (^^^Q-B.  197;d  6ale&D.64. 
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but  it  is  whollj  dissimilar.    No  doubt  a  man  may  dissent        1847. 
from  receiving  an  estate  hj  devise  or  conveyance:  it  may    ^^^^mll 
be  prejudicial  and  burthensome  to  him,  as  being  encum-  v* 

bered  with  services  or  rent  The  doctrine  on  this  subject 
is  to  be  found  in  Shep.  Touchst.  285;  in  Butler  and 
Bakei^s  Case  {a)y  and  in  Taumsan  v*  TickeU  (&).  But 
the  case  is  very  different  with  respect  to  a  contract;  and  it 
is  veiy  diBScult  to  see  how  one  of  the  parties  to  it  can  dis- 
claim ity  without  defeating  the  contract  altogether.  This  is 
in  law  a  contract  with  the  two  covenantees,  and  it  was  not 
in  the  power  of  one  of  them,  by  his  own  act  only,  to  make 
it  a  contract  with  the  other  covenantee  only. 

Another  question  arises  as  to  the  effect  of  the  deed  of 
disclaimer.  There  is  nothing  in  that  deed  to  prevent  Lord 
Glenelg  from  again  assenting  to  the  covenant  for  the  pur- 
pose of  suit.  It  is  not  a  deed  between  him  and  the  plain- 
tiff in  error,  but  is  merely  made  to  the  new  trustee,  Evans. 
Suppose  judgment  were  entered  up  on  the  warrant  of 
attorney,  surely  it  must  be  in  the  names  of  both. 

JPashley,  contrd. — It  is  argued  on  the  other  side,  that  not- 
withstanding his  non-assent  to  the  covenant,  and  his  dis- 
claimer of  it  by  deed,  there  is  no  reason  in  law  why  Lord 
Glenelg  may  not  yet  come  in  and  sue ;  but  that  is  not  so, 
for  the  facts  stated  in  the  declaration  operate  as  an  estoppel 
upon  him,  and  would  conclusively  prevent  his  ever  so  pro- 
ceeding. The  case  would  fall  within  the  doctrine  of  estoppels 
in  pais,  as  stated  in  Co.  Litt.  352.  a.  That  subject  was 
much  considered  in  the  case  of  Lyon  v.  Meed  (c) ;  in  which 
Parke,  B.,  says  (d),  "  The  acts  in  pais  which  bind  parties 
by  way  of  estoppel,  are  but  few,  and  are  pointed  out  by 
Lord  Coko,  Co.  Litt.  352.  a.  They  are  all  acts  which  an- 
dently  really  were,  and  in  contemplation  of  law  have  always 

(a)  3  Rep.  26.  ante,  617. 

{b)  3  B.  &  Aid.  31;  see  also  (c)  13  M.  &  W.  285. 

the  note  in  4  Man.  &  Ry.  191;  (d)  Page  309. 
and  Doe  d.  Chidg^  v.  Harris^ 

T  T  2 
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1847.        continued  to  be,  acts  of  notoriety,  not  less  fonnal  and  soleiiui 
Wbtrbull    ^^^^  ^^  execution  of  a  deed,  such  as  livery,  entry,  acoept- 
V*  ance  of  an  estate,  and  the  like."  Here  there  is  the  solemnity 

of  a  deed,  the  object  of  which  was  to  furnish  oondusiye  evi- 
dence to  all  future  time  of  the  fact  of  non-assent  to  the 
covenant,  and  so  to  create  an  estoppel  [Coleridge,  J. — It 
is  a  deed  between  Lord  Glenelg  and  a  third  party  only.] 
Taking  it  merely  as  a  deed-poll,  it  operates  as  an  estoppel. 
In  Whelpddk^s  case  (a)  it  is  said,  **  If  a  bond  be  delivered 
to  another,  to  the  use  of  the  obligee,  and  it  is  tendered  to 
him,  and  he  refuses  it,  now  the  delivery  has  lost  its  force, 
and  the  obligee  can  never  after  agree  to  it;  and  therefore 
the  obligor  may  say  it  is  not  his  deed.  So,  if  a  bond  be 
made  to  a  feme  covert,  and  the  husband  disagrees  to  it,  the 
obligor  may  plead  non  est  &ctum ;  for  by  the  refusal  the 
bond  lost  its  force,  and  became  no  deed.**  It  may  be  ad- 
mitted the  cases  establish  that  all  covenantees  must  join  in 
suing  upon  the  covenant,  although  they  have  not  sealed  the 
deed,  if  nothing  more  appears  to  excuse  the  non-joinder. 
This  subject  was  much  considered  in  the  case  of  Cooch  v. 
Goodman  (&).  But  here  there  is  what  was  wanting  in  the 
case  of  Petrie  v.  Bury,  and  upon  the  absence  of  which  the 
judgment  in  that  case  was  founded,  an  express  refusal  to 
assent,  and  a  disclaimer  by  deed.  This  case,  no  doubt,  is 
distinguishable  from  that  of  the  disdwner  of  an  estate,  but 
the  distinction  is  in  favour  of  the  defendant  in  error.  It 
surely  must  be  much  easier  to  refuse  a  contract  than  an 
estatCy  which  actually  vests  an  interest  by  the  deed  or  will 
How  can  there  be  a  contract  with  a  dissenting  party  ?  There 
must  be  the  concurrence  to  it  of  the  minds  of  both  contract- 
ing parties.  The  doctrine  lidd  down  in  Shep.  Touchflt.  285, 
is  strongly  in  favour  of  the  defendant  in  errop.  It  is  there 
Sfldd,  **  No  estate  can  be  made  to  a  man  of  anything  in  fee- 
simple,  for  life  or  otherwise,  against  his  wiU;  and  there- 
fore, by  his  disagreement  or  refusal  of  it,  the  estate  itself^ 

(a)  5  Rep.  119  b.  (&)  2  Q.  B.  580 ;  2  Gale  &  D.  169. 
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and  the  deed  whereby  it  is  conveyed,  may  become  void."  1847. 
And  Mr.  Preston  adds, — "  But  if  a  feoffment  is  made  to  ^^^HEMLt 
two  as  joint-tenants,  and  one  only  disagree,  the  entirety  will 
vest  in  the  other."  And  again, — "  The  law  presmnes  that 
every  grant  &c.  is  for  the  benefit  of  the  grantee,  &c.;  and 
therefore,  till  the  contrary  is  shewn,  supposes  an  agreement 
to  the  grant.  From  the  moment  there  is  evidence  of  dis- 
agreement, then,  in  construction  of  law,  the  grant  is  void 
ab  initio,  as  if  no  grant  had  been  made  (a)."  The  ques- 
tion as  to  the  nature  of  a  disclaimer  which  shall  be  suf- 
ficient in  the  case  of  an  estate,  is,  however,  settled  in  the 
case  of  Befflne  v.  Crook  (b),  following  the  decision  in  Toum- 
son  V.  THckeU{c).  In  Bonifaut  v.  Greenfield{d)  it  seems  to 
have  been  thought,  that,  at  common  law,  when  any  one  of 
several  devisees  in  trust  refused  to  interfere,  the  others 
might  sue  alone :  see  also  Bro.  Ab.,  ''Devise,"  pL  31.  In 
Tmmson  v.  T^ckeU(e)  Holrogdy  J.,  citing  BonifatU  v. 
Greenfieldy  says,  that  ''The  law  presumes  that  he  [the 
devisee]  will  assent  until  the  contrary  be  proved;  when 
the  contrary,  however,  is  proved,  it  shews  that  he  never  did 
assent  to  the  devise,  and  consequently  that  the  estate  never 
was  in  kbnJ*  No  doubt,  this  is  a  contract  with  the  two 
trustees ;  but  the  question  is,  what  are  the  legal  incidents  of 
that  contract,  and  whether,  being  void  as  to  one  by  relation 
back  of  his  non-assent,  it  is  not  good  as  to  the  other?  Sup- 
pose a  covenant  with  the  plaintiff  and  an  alien  enemy — 
would  it  not  be  good  as  to  the  plfuntiff  ?  So,  "  if  I  be  bound 
in  an  obligation  to  a  monk  and  J.  S.,  this  deed  is  void  as  to 
the  monk,  because  he  is  civiliter  mortuus,  but  good  as  to  J. 
S. :"  Shep.  Touchst.  71.  [  Wilde,  C.  J.,  referred  also  to  Vin. 
Abr.,  "Grants,"  (A  5).]    Many  authorities  appear  to  estab- 

(a)  The  learned  counsel  refer-  (6)  2  Bing.  N.  C.  70;  2  Scott, 

red  also  to  the  notes  of  Mr.  Ser-  128. 

jeant  Manmng  on  this  subject,  in  {e)  3  B.  &  Aid.  31. 

4  Man.  &  Ry.  191 ;  2  Man.  &  \d)  Cro.  Eliz.  80 ;  1  Leon.  60; 

G.  701 ;  3  Man.  &  G.  733;  6  Man.  Godb.  pi.  92. 

&  G.  456 ;  and  1  C.  B.  381.  (e)  3  B.  &  Aid.  31. 
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1847.        lish,  that,  by  a  disclaimer  or  declaration  of  non-asaent  cm 
Wbth  ^^^  P**^  ^^  ^^®  trustee,  the  estate  vests  wholly  in  the  others: 

9,  Smith  V.  Wheeler  {a\  Nich$on  v.  fVardswarth  {b),  Cooke  v. 

Crawford  (c).  Small  v.  Marwood  (rf).     So  it  seems,  that,  by 
the  dissent  of  a  covenantee,  the  only  effect  is  that  there  is 
no  covenant  with  him:   Waferer  v.  Rowe{€).     So  also,  if 
there  be  a  demise  by  deed,  by  two  persons,  and  one  dis- 
agree to  it,  it  is  the  lease  of  the  other  only :   Tlutford  v. 
Thetford(J)y  Anon,  4' Leon.  207.     In  Butler  and  Baker's 
case^  again,  it  is  said  {g\  '*  If  a  man  makes  a  gift  in  tail  to 
husband  and  wife,  and  afterwards  grants  the  reversion  of 
the  lands  and  tenements  which  the  husband  and  wife  hold 
in  tail,  and  afterwards  the  husband  dies,  and  the  wife,  to 
have  her  dower,  waves  and  disagrees  to  the  estate  tail; 
now  as  to  her  there  is  a  nullity  of  the  estate  ab  initio,  and 
to  such  intent  the  law  feigns  that  the  estate  was  made 
only  to  the  husband."   There  would  be  great  inconvenience 
in  a  case  where  there  were  many  trustees  or  covenanteee^ 
as  in  a  marriage  settlement,  if  the  trust  or  covenant  were 
defeated  altogether  by  the  refusal  of  one  of  them  to  accept 
the  trust  or  act.   The  case  ofPetrie  v.  Bury  only  shews  that 
one  of  several  covenantees  cannot  sue  alone,  without  shew- 
ing some  title  to  do  so.    It  is  clear  that  this  covenant  is  not 
one  upon  which  at  all  events  both  covenantees  must  sue; 
because,  in  the  event  of  the  plaintiff  below  surviving  Lord 
Glenelg,  the  joint  nature  of  the  covenant  would  not  pre- 
vent his  suing  upon  it  alone :  And  here  the  plaintiff  just 
as  fully  accounts  for  and  excuses  the  nonjoinder  of  the 
other  covenantee,  as  if  he  were  no  longer  living.     This 
subject  is  discussed  in  the  notes  to  1  Wms.  Saund.  291  i. 

Watson^  in  reply. — The  argument  on  the  other  side  in  ef- 
fect amounts  to  this,  that,  by  the  disagreement  of  one  co- 
Co)  1  Ventr.  128 ;  2  Keb.  772.  {e)  Cit  Moor,  300. 
{h)  2  Swanst.  365.  (/)  1  Imou,  192 ;  Anderson, 
(c)  13  Sim.  91.                              221. 
\d)  9  B.  &  C.  300.                            {g)  3  Rep.  28  b. 
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yenantee,  a  new  contract  arises  with  the  other  alone ;  and         1847. 
that  argument  would  equally  apply  to  all  contracts  of  every    ^tuerbll 
kind,  as  on  bills  of  exchange  or  promissory  notes,  so  that     ,     ^^ 

,  Lamgston. 

whenever  one  payee  dissented,  the  other  might  sue  alone. 
No  assent  is  here  shewn  by  the  defendant  below  to  this 
being  treated  as  a  covenant  with  the  plaintiff  Langston 
alone.  Many  of  the  cases  cited  on  the  other  side  are 
strongly  in  favour  of  the  plaintiff  in  error,  as  shewing  that 
by  the  disclaimer  the  obligation  is  void  altogether.  It  is 
dear  that  by  the  release  of  one  of  the  joint  contracting  par- 
ties the  contract  is  entirely  gone.  Waferer  v.  Rowe  is  an 
authority  to  show,  that  where  a  single  covenantee  dissents, 
the  deed  is  void ;  and  it  is  submitted  that  the  same  rule  is 
applicable  to  the  case  of  several  joint  covenantees.  The 
case  of  the  monk  or  alien  enemy  has  no  application,  because 
such  a  person  is  looked  upon  by  the  law  as  a  person  hav- 
ing no  existence.  As  to  the  supposed  estoppel^  that  can- 
not be,  because  there  is  no  mutuality.  With  respect  to 
the  case  of  Lyon  v.  Seed,  the  Court  never  meant  to  say  in 
that  case  that  the  execution  of  a  deed  could  operate  as  an 
estoppel  as  against  strangers  to  it.  The  effect  of  the  case 
of  Petrie  v.  Bury  is,  that  a  trustee  who  has  not  executed 
the  deed  may  nevertheless  come  in  at  any  time;  so  he 
may  also  notwithstanding  a  former  non-assent.  If  Lord 
Glenelg  and  the  plaintiff  Langston  had  jointly  sued  the 
defendant  below,  he  could  not  have  pleaded  the  non-as- 
sent of  Lord  Glenelg.  In  the  case  of  survivorship^  the 
right  of  suit  is  transferred  by  operation  of  law  to  the  sur- 
vivor, not  by  any  act  of  the  parties. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  C.J. — This  case  arises  on  a  writ  of  error  upon  a 
judgment  given  for  the  plaintiff  below  in  the  Court  of 
Exchequer,  in  an  action  of  covenant.  The  declaration 
states  an  indenture  of  settlement  of  the  30th  December, 
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1847.         1842,  purporting  to  be  made  between  John  Mynde  Cooke, 
Wbtbbrsll    ^^^  Eliza  his  wife  of  the  first  part,  the  defendant  of  the 
^'  second  part,  and  the  plaintiff  and  Lord  Glenelg,  of  the  third 

part,  by  which  it  was  witnessed,  that  the  defendant  ooYe- 
nanted  with  the  plaintiff  and  Lord  Glenelg,  their  exeeators, 
administrators,  and  assigns,  to  pay  tiiem  a  certain  sum  of 
money  in  certain  instalments,  upon  trusts  mentioned  in  that 
indenture.  The  declaration  then  states  an  indenture  of  9th 
December,  1843,  between  John  Mynde  Cooke  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  one  John  Evans 
of  the  third  part,  and  purporting  to  substitute  John  Evans 
as  trustee  of  the  former  settiement,  in  the  place  of  the  plain- 
tiff. The  declaration  goes  on  to  aver,  that  Lord  Glenelg 
never  assented  to  or  ratified  the  first-mentioned  indenture, 
and  that,  on  the  28th  March,  1844,  by  an  indenture  made 
between  Lord  Glenelg  of  the  first  part,  and  the  said  John 
Evans  of  the  second  part,  the  said  Lord  Glenelg  disclaimed 
all  the  trusts  of  the  first-mentioned  indenture,  and  that  the 
defendant  had  notice  of  such  indenture  of  disclaimer.  The 
declaration  then  states  a  breach  of  the  covenant  to  pay  certain 
instalments.  To  this  declaration  the  defendant  demurred, 
and  the  Court  of  Exchequer  gave  judgment  for  the  plaintiff 
The  question  raised  by  this  record  is,  whether  the  declar- 
ation shews  a  right  in  the  plaintiff  to  maintain  a  separate 
action  against  the  defendant.  Much  of  the  argument  in 
this  Court  applied  to  a  different  question,  that  is  to  say, 
whether  a  joint  action  could  have  been  maintained  by  the 
plaintiff  and  the  other  covenantee.  Lord  Glenelg.  But  as 
the  question,  whether  the  separate  action  can  be  maintained, 
may,  as  it  appears  to  us,  be  decided  upon  principles  imme- 
diately applicable  to  it,  without  any  intermediate  inquiry  as 
to  the  right  to  maintain  a  joint  action,  we  do  not  think  it 
material  to  inquire  whether  such  joint  action  could  be  main- 
tained. 

No  doubt  or  difficulty  arises  in  the  present  case  as  to  the 
construction  of  the  covenant ;  it  is  in  terms  a  joint  and  not 
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a  several  covenant,  and  there  is  nothing  in  the  subject  to         1847- 
which  it  applies,  in  the  interest  of  the  covenantees,  or  in  the    wbtrbiibll 
context  of  the  indenture,  to  require  or  admit  a  different     ,     *• 

^  Langbton. 

construction.  It  was  not  disputed  on  the  argument  that  the 
covenant  was  of  this  description ;  the  right  to  maintun  a 
separate  action  not  being  contended,  on  the  part  of  the 
plaintiff,  to  arise  upon  any  construction  of  the  terms  of  the 
covenant  itself,  but  out  of  the  transaction  which  afterwards 
took  place,  as  stated  in  the  declaration  (the  material  part  of 
which  is  the  disclaimer  of  Lord  Glenelg),  but  for  which 
transaction  it  was  properly  admitted  that  the  present  action 
could  not  be  maintained.     The  question,  therefore,  is, 
whether  that  disclaimer  has  the  effect  of  enabling  the  plain- 
tiff to  sue  alone.     And  this  question  may  be  decided  upon 
two  very  general  and  well  established  rules  of  law : — ^First, 
that,  in  order  to  make  a  binding  contract,  the  assent  of  both 
parties  is  necessary  ;  the  other,  that  a  right  to  sue  upon  a 
contract  is  not  assignable  by  the  act  of  the  party  who  has 
such  right.     This  latter  rule  is  subject  to  exceptions  in  cases 
of  certain  mercantile  contracts,  and  of  contracts  relating  to 
land,  which  are  not  applicable  to  the  present  case.     To  ap- 
ply the  first  of  these  rules  to  the  present  case: — The  only 
contract  to  which  the  assent  of  the  defendant  is  shewn,  is 
that  contained  in  the  settlement  of  December,  1842 ;  the 
execution  of  that  indenture  is  the  only  act  of  the  defendant 
from  which  any  assent  of  his  can  be  inferred ;  from  that 
time  he  is  merely  pasmve ;  he  is  no  party  to  the  subsequent 
transaction  between  Lord  Glenelg  and  Evans,  which  there- 
fore, whatever  other  effect  it  may  have,  cannot  operate  as  an 
assent  by  him  to  any  contract.     It  is  true,  indeed,  that  a 
contract  may  arise  upon  an  instrument  under  seal,  between 
a  party  who  does  not  execute  it,  and  one  who  does ;  as 
where  the  covenantor  executes,  but  the  covenantee,  or  one 
of  several  covenantees,  does  not;  but  in  that  case,  the  cove- 
nantee who  has  not  executed,  by  bringing  the  action,  gives 
his  consent  to  the  contract,  and  the  covenantor  having  con- 
sented by  executing  the  deed,  there  is  the  consent  of  both 
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1847.        parties.    But  though  a  consent  to  a  contract  is  implied  by 

Wktbbrxll    ^^^^S  a  plaintiff  ia  an  action  upon  it,  being  a  defendant  oet^ 

V-  twily  does  not  involve  any  such  consent  by  him  to  any 

LaNOBTON.  mi  1  •  1  .    .      1 

contract.  That  a  contract  by  one  person  with  two  jomtly 
does  not  comprehend  or  involve  a  contract  with  either  of 
them  separatelyi  is  evident  from  the  well-known  doctrine 
that  a  covenant  or  promise  to  two,  if  proved  in  an  action 
brought  by  one  of  them,  sustains  a  plea  which  denies  the 
existence  of  the  contract.  The  meaning  of  the  words  of  the 
covenant  in  the  present  case  is,  that  the  defendant  will  pay 
the  two  covenantees;  that  meaning  is  the  same  whether 
they  accept  the  covenant  or  not;  and  the  acceptance  of  the 
one  and  the  refusal  of  the  other  does  not  alter  the  sense,  so 
as  to  convert  it  into  a  covenant  to  one  only.  In  the  case 
of  Petrie  v.  Bury  (a),  which  was  one  of  a  joint  covenant  to 
three,  of  whom  two  did  not  seal  the  deed,  Hebvydy  J.,  says, 
"  The  plaintiff  is  not  entitled  to  sue  alone  on  this  covenant; 
it  was  made  with  three  persons ;  and  although  two  of  them 
did  not  seal  the  deed,  yet  it  is  not  to  be  converted  into  a 
covenant  with  one;  no  intention  that  it  should  be  so  is 
shewn,  and  by  law  the  covenant  does  not  import  that 
Supposing  the  two  others  had  executed,  the  present  plaintiff 
would  not  by  himself  be  entitled  to  recover  the  whole  or 
any  part  of  the  money,  and  there  is  nothing  to  shew  an  in- 
tention that  he  should  have  any  such  right,  in  the  event  of 
the  neglect  of  the  others  to  execute  the  deed."  This  reason 
applies  distinctly  to  the  present  case,  in  which  there  is  no- 
thing to  shew  an  intention,  that,  in  the  event  of  Lord  Gle- 
nelg^s  refusal,  tiie  plaintiff  should  have  the  right  of  reco- 
vering the  money  alone.  The  present  declaration,  therefore^ 
does  not  shew  any  covenant  by  the  defendant  with  the 
plaintiff  alone,  inasmuch  as  it  shews  no  consent  by  him  to 
such  a  covenant,  and,  without  his  consent,  the  assent  of  the 
plaintiff  and  Lord  Glenelg  is  inoperative  to  make  a  contract 
binding  on  him. 

The  liability,  however,  to  be  sued  jointly  by  the  two 

(a)  3  B.  &  C.  353. 
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ooYenanteee,  to  which  the  defendant  did  aasent,  might  per-  1847. 
haps  be  sufficient  to  sustain  the  present  action,  if  it  were  w'^^i^.-L 
not  for  the  rule  secondly  above  referred  to*  which  pro-  ,  ^' 
hibits  the  assignment  of  the  right  to  enforce  such  a  liabilitj, 
inasmuch  as  the  indenture  of  disclaimer  suffidetntly  shews 
an  intention  on  the  part  of  Lord  Glenelg  and  the  plaintiff, 
that  the  plaintiff  shall  have  the  right  to  sue,  which,  before 
the  execution  of  that  deed,  might  have  been  exercised  by 
the  plaintiff  and  Lord  Glenelg.  But  there  is  no  doubt 
that  such  a  right  is  by  law  not  assignable.  The  defendant, 
indeed,  does  in  terms  covenant  with  the  plaintiff  and  Lord 
Glenelg,  th^  executors,  administrators,  and  assigns;  but 
the  rule  which  prohibits  the  assignment  of  a  right  to  sue  on 
a  covenant,  is  not  one  which  can  be  dispensed  with  by  the 
agreement  of  the  parties,  and  it  applies  to  covenants  ex- 
pressed to  be  with  assigns  as  well  as  to  others.  It  was 
observed,  in  the  argument  on  the  part  of  the  plaintiff,  that 
the  covenant  in  question  was  not  one  on  which  at  all  evenU 
both  parties  must  sue,  for  that  in  the  event  of  the  plaintiff 
surviving  Lord  Glenelg,  the  joint  nature  of  the  covenant 
would  not  prevent  him  from  suing  alone ;  and  there  is  no 
doubt  this  is  so.  But  in  the  case  of  survivorship,  as  in  that 
of  the  transfer  of  the  right  to  sue  to  the  personal  repre- 
sentatives of  a  sole  or  surviving  covenantor,  the  right  of 
acdon  is  transferred  by  operation  of  law,  not  by  act  of  the 
party.  There  are  many  cases  in  which  that  may  be  done 
by  the  operation  of  law,  which  cannot  be  done  by  act  of  the 
party.  It  is  laid  down  by  Lord  (7oAe(a),  that  ^'a  man  by 
hia  own  act  cannot  alter  the  nature  of  his  action ;  and  there- 
fore if  the  lessee  for  life  or  lessee  for  years  do  waste,  now 
is  an  action  of  waste  given  to  the  lessor,  wherein  he  shaU  re- 
cover two  things,  viz.  the  place  wasted,  and  treble  damages; 
in  this  case,  if  the  lessor  release  all  actions  real,  he  shall 
not  have  an  action  of  waste  in  the  personalty  only,  and  if 
he  release  all  actions  personal,  he  shall  not  have  an  action  of 
waste  in  the  realty  only.  And  so  if  the  lessee  doth  waste,  and 

(a)  Co.  Litt.  285.  a. 
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1847.        after  surrender  to  the  lessor  his  estate,  and  the  lessor  accept 

Wbtrbrbll    ^^^^^^^9  ^®  lessor  shall  not  have  an  action  of  waste.    But 

v*  by  act  in  law  the  action  may  be  changed ;  as  if  a  man  make 

Lanobton.  -  _,  .I     1       1  -1     1  X 

a  lease  pur  terme  d  autre  vie,  and  the  lessor  doth  waste, 
and  then  cestui  que  yie  dieth,  an  action  of  waste  shall  lie  for 
damages  only,  because  the  other  is  determined  bj  act  in  law." 
There  were  also  some  authorities  cited  in  the  argument 
on  the  part  of  the  plaintiff,  which,  it  was  contended,  shewed 
that  by  the  disclaimer  of  Lord  Glenelg  the  plaintiff  became 
solely  entitled  to  the  right  of  action,  which,  but  for  that 
disclaimer,  would  have  belonged  to  him  jointly  with  Loid 
Glenelg.  They  were  cases  in  which  a  devise  or  conveyaiiee 
to  two  persons  jointly,  one  of  whom  disclaimed,  has  been 
held  to  vest  the  whole  estate  in  the  other.  But  the  analc^ 
of  those  cases  is  inapplicable,  because  the  subject  dealt  with 
was  not  a  mere  personal  contract,  but  an  interest  in  land. 
Now,  joint  obligees  or  covenantees  in  personal  contracts  dif- 
fer materially  from  joint-tenants  of  estates  in  land^  in  respect 
of  their  power  of  dealing  with  their  rights.  An  interest  in 
land,  whether  joint  or  several,  may  be  transferred  by  the 
act  of  the  party ;  and  the  conveyance  by  a  joint-tenant,  by 
release  or  otherwise,  operates  on  his  moiety  only ;  he  may 
convey  it  to  his  co-tenant,  or  to  a  stranger ;  whereas  a  right 
to  sue  on  a  contract  cannot  be  conveyed,  though  it  may  be 
extinguished,  and  a  release  by  one  of  the  joint  parties  ex- 
tinguishes the  right  of  both.  It  was  upon  a  similar  reasoD, 
that,  in  real  actions,  a  nonsuit  of  one  demandant  or  plain- 
tiff was  not  the  nonsuit  of  both,  but  he  that  made  default 
should  be  summoned  and  severed ;  but  in  personal  actions 
the  nonsuit  of  one  is  generally  the  nonsuit  of  both:  Co. 
Lit  139.  a.  To  allow  a  joint  devisee  or  grantee  &c.  of  land 
to  vest  the  whole  interest  in  his  co-devisee  or  grantee,  &c., 
by  refusing  to  accept  the  estate,  is  allowing  him  to  do  no 
more  than  he  could  have  done  by  a  release  immediately  after 
acceptance ;  but  if  a  joint  covenantee  could,  by  refusal,  ena- 
ble his  co-covenantee  to  sue  alone,  he  would  do  that  before 
acceptance,  which  he  could  by  no  means  do  after  acceptance. 
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Since,  then,  the  defendant  has  not  incuired  any  liability 
to  be  sued  on  a  separate  contract,  and  since  the  plaintiff  has 
not  acquired  the  right  to  enforce  in  a  separate  action  any 
liability  to  which  the  defendant  might  be  subject  in  a  joint 
action,  it  follows,  that  whether  the  defendant's  original  lia- 
bility be  or  be  not  put  an  end  to,  this  declaration  is  bad, 
and  the  judgment  for  the  plaintiff  ought  to  be  rcTersed. 

Judgment  reversed. 


1847. 
Wbtbbabll 

V, 

Lamoston. 


JOWETT  V.  SpENCEB. 


I 


N  this  case,  the  Court  of  Exchequer  having  arrested  the  Declaration  in 

mm  ^  \  •/•  «i  1  1*      covenant  stateuf 

judgment  (a),  a  wnt  of  error  was  brought,  and  argued  m  that  plaintiff, 
this  Court  on  the  18th  of  June,  1847  (*),  by  JJaLtedtode'- 

fendant  all  the 

Hugh  Hill  (Addison  with  him)  for  the  plaintiff. — The  coals,  and 

n    I  11  •111-  mines  of  coal, 

meaning  of  the  covenant  must  be  determined  by  the  inten-  under  certain 
tion  of  the  parties  apparent  upon  the  face  of  the  instru-  f^^Mt  coVe!" 
ment :  Stevens  v.  Curling  (c).  Adopting  that  rule  of  con-  "^*^.*?jE*^ 
struction,  it  is  no  condition  precedent  that  coal  should  be  the  price  of 
found.  This  is  not  a  mere  license  to  get  coal,  but  a  grant  granted,  if40 
of  all  the  coals,  mines,  &c,  under  a  certain  messuage  and  ^^l^^' 
lands,  in  consideration  of  the  payment  of  £40  at  the  periods  *^c  "id  coal 

,  ,  ,  which  should 

mentioned.     It  is  evident  that  the  time  of  payment  was  he  found  under 

one  thing  contemplated  by  the  parties  as  the  consideration  andi'until  the' 

for  the  grant,  since  the  plaintiff  has  parted  with  his  whole  ^^  P"^  -^ 

interest  in  the  mines ;  and  as  the  deed  contains  no  stipulation  paid,  to  pay 

'^  pUintiff;e40, 

part  of  the  said  price,  in  each  year,  by  two  equal  half-yearly  instalments,  whether  the  whole  of 
an  acre  of  coal  should  be  gotten  in  every  sndi  year,  or  not. — Averment,  that,  at  the  time  of  the 
making  of  the  indenture,  there  were  under  the  said  lands  divers,  to  wit,  fourteen  acres  of  coal ; 
and  that  divers,  to  wit,  thirteen  acres  of  the  said  coal  still  remained  under  the  said  lands,  and 
that  £iO  for  two  of  the  half-yearly  instalments  of  the  said  price  for  the  coal  aforesaid  became 
due,  and  still  was  in  arrear  and  unpaid,  to  the  plaintiff: — Held,  on  error  in  the  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer,  that  tbejmding  of  coal  was  not  a 
condition  precedent  to  the  plaintiff's  recovering  the  annual  sum  of  j^40. 

(a)  See  the  report,  15  M.  &  many  J.,  Crestwell,  J.,  Maide,  J., 

W.  662.  WigMmany  J.,  and  ErUy  J. 

{h)  Before  Lord  Denmany  C. J.,  (c)  3  Bing.  N.  C.  355. 
PaUeso»f  J.,  GoUridge^  J.,  CoU- 
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1847.  requiring  the  defendant  to  work  them  within  a  particular 
period,  he  might  either  abstain  altogether  or  for  an  indefinite 
number  of  years,  or  work  slowly  or  quickly,  at  his  discre- 
tion. The  former  part  of  the  covenant  limits  the  amount 
of  the  consideration ;  the  latter  specifies  the  mode  and  times 
of  payment.  In  any  other  view  no  effect  can  be  given  to 
both  parts  of  the  covenant,  and  the  words,  '^  until  the  said 
price  or  consideration  money  should  be  paid,"  must  be  alto- 
gether rejected.  Aspdin  v.  Austin  {a)  shews,  that  there  is 
no  implied  covenant  on  the  part  of  the  defendant  to  work 
the  mines  within  a  reasonable  time ;  and  it  could  never  have 
been  the  intention  of  the  parties  that  the  defendant  should 
have  it  in  his  power  to  say,  ^'  I  will  not  work  the  mines,  and 
therefore  will  not  pay."  The  case  may  be  illustrated  by  the 
rule  laid  down  with  reference  to  covenants  for  the  payment  of 
money,  or  performance  of  any  other  act,  on  a  day  which  may 
or  may  not  happen  before  the  thing  which  is  the  considersr 
tion  for  the  payment  of  the  money,  or  the  other  act,  is  to  be 
performed;  in  which  case,  performance  is  not  a  condition  pre- 
cedent :  1  Wms.  Saund.  320  b,  n. ;  Hall  v.  Bambridge  (b). 
The  words,  ''  coal  which  should  be  found,"  must  be  con- 
trolled by  the  intention  of  the  parties ;  the  one  parting  with 
his  whole  interest  in  consideration  of  the  other  undertaking 
to  pay  an  annual  sum,  without  reference  to  the  fact  of 
whether  the  coal  was  or  was  not  gotteru  (He  then  argued, 
that,  at  all  events,  the  allegations  in  the  declaration  were 
sufficient  to  entitle  the  plaintiffs  to  recover,  and  cited 
1  Wms.  Saund.  228  d,  n.  (m).  Lord  Huntingtower  v.  Gar- 
diner  (c),  Fletcher  v.  Pogson  (d\  Hobson  v.  MiddUton  (« ),  and 
Boydell  v.  Harkness{f),  as  authorities  to  shew,  that,  if  any 
ambiguity  exists,  the  Court  will,  after  verdict,  ^ve  such  a 
construction  as  will  support  the  pleadings.) 

Atherton,  contra. — The  former  branch  of  the  covenant 

(a)  6  Q.  B.  671.  (d)  3  B  &  C.  102. 

{h)  5  Q.  B.  2d3.  (0    6  B.  &  C.  296. 

(c)  I  B.  &  C.  297.  (/)  4  Dowl.  &  L.  178. 
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imposes  the  obligation  of  paying  a  certain  price  for  every  1847. 
acre  of  coal  found;  the  latter  branch  defines  the  mode  and 
times  in  which  that  price  is  to  be  paid.  The  quantity 
found  would  of  necessity  be  uncertain,  therefore  the  parties 
stipulate  that  the  consideration  shall  be  paid  in  a  particular 
way.  The  words,  '^  until  the  said  price  or  consideration 
money  should  be  paid,"  merely  prescribe  the  limit  of  pay- 
ment. There  is  a  clear  distinction  between  the  words 
**  found  "  and  '^  existing ;"  if  synony moue,  the  averment  in 
the  declaration  should  have  followed  the  words  of  the  co- 
venant. As  the  declaration  is  framed,  the  defendant  has 
no  opportunity  of  putting  in  issue  the  fact  whether  coal 
has  or  has  not  been  found.  (He  then  argued,  that  it  was 
consistent  with  every  all^ation  in  the  declaration  that  all 
the  coal  found  had  been  paid  for,  citing  StenneU  v.  Hoffg  (a), 
and  Skhlemore  v.  ThUikton  (A). 

Cur.  adv.  vult. 
Hugh  HtU  replied. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Denman,  C.  J. — This  is  an  action  of  covenant 
on  an  indenture,  whereby  the  plaintiff  conveys  to  the  de- 
fendant and  his  heirs  all  the  coal  lyiriff  and  being  within  and 
under  certain  p^mises,  and  the  defendant  covenants  to  pay 
£40  for  every  statute  acre  of  coal  which  should  be  found 
within  or  under  the  premises,  and,  until  the  said  price  or 
consideration  for  the  sdd  coal  should  be  fully  paid,  to  pay 
£40  per  annum  by  half-yearly  payments  on  the  2nd  of 
January  and  the  2nd  of  July,  commencing  from  the  date 
of  the  indenture  (viz.  2nd  of  July,  1844),  whether  the  whole 
of  an  acre  of  the  ssdd  coal  should  in  any  such  year  be  gotten 
or  not.  The  declaration  avers,  that,  at  the  time  of  the 
making  of  the  indenture,  there  were  within  and  under  the 
premises  a  large  quantity  of  coal,  and  that  a  large  quantity 

(a)  1  Wms.  Saund.  228  a.  {fi)  6  M.  &  Sel.  0. 
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8t31  remained;  but  it  does  not  aver  that  any  coals  were 
found  or  gotten.  The  question  is,  whether  the  finding  of 
coal  is  a  condition  precedent  to  the  plaintiff's  recoveiing  the 
annual  sum  of  £40.  It  appears  to  us  that  it  is  not.  The 
parties  seem  to  have  assumed,  that  there  were  coals  within 
and  under  the  premises,  and  the  indenture  operates  as  an 
absolute  sale  and  conveyance  of  that  coal  to  the  defendant, 
but  without  any  covenant  on  his  part  to  work  or  get  that 
coaL  The  words  of  the  conveying  part  are,  '*  all  the  coals 
lying  and  being  within  and  under  the  premises."  Whether 
the  defendant  at  any  time  should  think  fit  to  find  and  get 
them,  was  left  entirely  to  his  will  and  pleasure.  The 
consideration  money  is  £40  per  acre  for  ooe^&foundy  not  fi>r 
coals  gotten.  By  the  word  ''found"  we  apprehend  the 
parties  to  mean,  ''  ascertained  to  lie  and  be."  It  is  neces- 
sary that  the  quantity  should  be  ascertained  at  some  time, 
in  order  to  fix  the  ultimate  amount  of  the  consideration 
money.  That  quantity  might  be  found  and  ascertained 
without  working  or  getting  the  coal.  Who  then  is  the 
proper  person  to  find  and  ascertain  the  quantity?  Not 
the  plfdntiff,  for  he  had  parted  with  all  his  interest  in  and 
possession  of  the  coal,  but  the  defendant,  who  has  taken 
them.  In  order  to  secure  his  so  finding  and  ascertaining 
the  quantity,  the  covenant  of  the  defendant  to  pay  £40 
per  annum  till  the  consideration  money  should  be  fully 
paid  is  inserted,  otherwise,  as  there  is  no  covenant  to  work 
or  get  the  coal,  the  quantity  might  never  be  ascertained. 
The  right  of  the  plaintiff  to  sue  for  the  annual  sum  is  abso- 
lute and  without  condition,  and  if,  by  finding  and  ascertain- 
ing the  quantity  of  the  coal,  and  paying  the  annual  sum 
stipulated,  the  defendant  has  fully  paid  the  consideration 
money  for  the  purchase  of  the  coal,  it  is  for  him  to  plead 
those  facts.  We  think,  then^  that  the  plaintiff  is  entitied 
to  keep  his  verdict,  and  the  judgment  of  the  Court  below 
should  be  reversed. 

Judgment  reversed. 
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1848. 

Graham  r.  Ingleby  and  Glover.  " 

rp  Jan.  11. 

1  HIS  was  a  rule,  calling  on  the  defendant  Glover  to  shew  The  4  Anne, 

cause  why  an  order  of  Hatt,  B.,  should  not  be  rescinded^  reJ^firf^gyiias 

and  why  the  interlocutory  judgment,  thereby  ordered  to  be  ^'^*??^u'  ^ 

set  aside,  should  not  be  restored.    It  appeared  jfrom  the  affi-  affidavit,  is  an 

davits,  that,  on  the  26th  of  July,  1847,  a  decbuution  was  the  sole  benefit 

delivered  in  the  action,  which  was  for  goods  sold  and  de-  ^J^^"y  ^' 

livered.     On  the  30th  of  July,  the  defendant  Glover  ^^^f^^  by 

them. 

pleaded  in  abatement  that  he  was  an  attorney  of  the  Court      Therefore, 
of  Queen's  Bench,  and  not  an  attorney  of  the  Court  of  Ex-  rnt^deiWercd  a* 
chequer.    This  plea  was  verified  by  an  affidavit,  the  jurat  of  ^^^*/"^*^" 
which  was  as  follows : — "  Sworn  at  Manchester,  in  the  county  defective  affi- 
of  Lancaster,  this  twenty-ninth  day  of  July,  1847.     Sam«  cation,  and  the 
H.  Buckley,  a  commissioner,"  (omitting  the  words  **  before  J^^  th^^ie* 
me").    On  the  31st  of  July,  the  plaintiff  replied  by  tra-  and  made  up 
vemng  the  plea,  made  up  the  issue,  and  delivered  it,  with  the  defendant 
notice  of  trial  for  the  ensuing  Liverpool  Assizes.     On  the  Bimiuter  and 
4th  of  August,  the  defendant  struck  out  the  similiter,  and  ^!^^^^^ff^^ 
delivered  a  demurrer  to  the  replication.      On  the  6th  of  aft«r  ^  nnsuc- 

ceufnl  applica- 
tion to  set  aside 
tiiedemnrrer  as  frivoloiis,  obtained  two  several  summonses  for  time  to  join  in  demurrer,  and  be- 
fore the  time  expired  signed  judgment  as  for  want  of  a  plea : — Held,  that  the  judgment  was 
irregular. 
Asi  affidavit  twom  before  a  oommissioner,  omitting  in  the  jurat  the  words  **  before  me/'  is  bad. 

VOL.  I.  U  U  £XCH« 
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1848.        August,  a  summons  was  taken  out  to  set  aside  the  demur- 
Gbaham      ^^  ^  fnvolousy  which  summons  was  dismissed  with  costs. 
V-  On  the  10th  of  August,  the  plaintiff  obtained  an  order  for 

time  to  join  in  demurrer  until  the  fifth  day  of  Michaehnas 
Term.  On  the  5th  of  November,  the  pliuntiff  obtained  an 
order  for  four  days*  further  time  to  join  in  demurrer.  On 
the  8th  of  Novepiber,  the  plaintiff  signed  interlocutory 
judgment  as  for  want  of  a  plea,  treating  the  plea  deliyered 
as  a  nullity,  by  reason  of  the  defect  in  the  jurat  of  the  affi* 
davit  of  verification.  On  the  17  th  of  November,  Flatty  B., 
made  an  order  setting  aside  that  judgment  for  irregularity, 
with  costs,  which  order  the  present  rule  sought  to  rescmd. 

Martin  shewed  cause. — The  omission  of  the  words  '^be- 
fore me "  in  the  jurat  of  the  affidavit  does  not  render  the 
plea  a  nullity,  but  only  an  irregularity,  which  has  been 
waived  by  the  subsequent  proceedings.  In  affidavits  swoni 
at  judges'  chambers,  the  jurat  is  invariably  in  this  form. 
Empey  v.  King  (a).  [ParAe,  B. — In  the  case  of  Regina  v. 
The  Inhabitants  of  Bloxham  (A),  the  Court  of  Queen's  Bench 
considered  that  a  similar  defect,  in  an  affidavit  upon  which 
a  certiorari  was  granted,  could  not  be  waived.]  That  arose 
from  the  provisions  of  the  13  Geo.  2,  c  18,  s.  5,  which  ex* 
pressly  prohibits  a  certiorari  from  issuing,  unless  it  be  duly 
proved  on  oaih  that  the  justices  have  had  notice.  The  lan- 
guage of  the  4  Ann.  c.  16,  s.  11,  is  different.  It  enacts, 
**  that  no  dilatory  plea  shall  be  receioed  in  any  court  of  re- 
cord, unless  the  party  offering  such  plea  do  by  affidavit 
prove  the  truth  thereof,  or  shew  some  probable  matter  to 
the  Court  to  induce  them  to  believe  that  the  fact  of  such 
dilatory  plea  is  true.*  That  is  a  provision  for  the  benefit 
of  plaintiffs,  and  they  may  waive  it  by  receiving  the  plea 
without  affidavit  [Piatt,  B. — If  the  argument  on  the 
other  side  be  correct,  the  plaintiff  might  go  to  trial,  and 

(a)  13  M.  &  W.  619.  (Jb)  G  Q.  B.  628. 
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after  verdict  for  defendant  sign  Interlocutory  judgment  as         1848. 
for  want  of  a  plea.]     The  present  case  is  not  distinguish-      qbaham 
able  from  Horsfall  v«  Matthewman  (a\  where  it  was  held,      ,    ^* 

,     ,  ,  Inglbby. 

that  the  plaintiff  could  not  sign  judgment  after  plea  in 
abatement,  because  the  affidavit  of  verification  was  sworn 
before  the  defendant's  attorney.  Under  the  old  law>  a  de- 
fendant could  not  plead  in  abatement  after  a  general  im* 
parlance,  but  if  the  plaintiff  replied  to  the  plea  instead  of 
demurring  or  alleging  the  estoppel,  the  fault  was  cured.  2 
Wms.  Saund.  2  e,  note  (p).  [Atdenon,  B. — It  appears  from 
a  note  to  the  case  of  Fether  v.  Shelt<m(b),  that  where  a  plea 
in  abatement  was  put  in  without  affidavit,  and  the  plaintiff 
signed  judgment,  the  Court  set  it  aside.]  It  is  true,  that, 
in  Garratt  v.  Hooper  {c),  Taunton,  J.,  held,  that  a  plea  in 
abatement,  if  not  verified  by  affidavit,  was  a  nullity  which 
the  plaintiff  could  not  waive.  That  decision,  however,  is 
at  variance  with  Horsfall  v.  Mattheumum  (a). 

The  Attorneys-General  and  Bumie,  in  support  of  the  rule. 
— There  is  no  doubt  that  a  plea  of  privilege  as  an  attorney 
of  another  court  is  a  plea  in  abatement,  and  must  be  verified 
by  affidavit:  Davidson  v.  Chtlman(d).  Then,  is  the  pre- 
sent affidavit  sufficient,  and  if  not,  has  the  defect  been 
waived  ?  The  case  of  Bill  v.  Bament  {e)  shews  that  a  defect 
in  the  jurat  renders  the  affidavit  invalid.  There  the  affida- 
vit was  sworn  in  the  usual  way  at  a  judge's  chambers,  but 
through  mistake  was  not  laid  before  the  judge,  and  there* 
fore  not  signed  by  him ;  and  the  Court  set  aside  an  order 
for  a  capias  obtained  on  such  affidavit,  although,  after  the 
execution  of  the  capias,  the  affidavit  was  presented  to  the 
judge,  and  signed  by  him.  Alderson,  B.,  there  says,  that 
the  judge's  signature  is  part  of  the  jurat.     Regina  v.  The 


(a)  S  M.  &  SeL  164.  {d)  1  Blng.  N.  C.  297. 

(6)  1  Str.  688.  (e)  8  M.  &  W.  317. 

(c)  1  Dowl.  P.  C.  28. 

tTu2 
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1848.        Inhabitants  ofBloxham  (a)  expressly  decided  that  the  omis- 
Q^[]^J^][^     sion  of  the  words  "  before  me,"  in  the  jurat  of  an  affidavit 
^'  sworn  before  a  commissioner,  was  fatal.    The  rule  is  dif- 

ferent with  respect  to  affidavits  sworn  before  a  judge  and 
those  sworn  before  a  commissioner;  and  it  would  be  dan- 
gerous to  depart  from  the  uniform  practice.  The  affidavit, 
being  defective,  is  the  same  as  no  affidavit,  and  conse- 
quently the  plea  is  a  nullity.  That  a  plea  in  abatement 
be  accompanied  by  an  affidavit  of  verification,  is  a  statutable 
requisite,  and  cannot  be  waived.  The  Lottery  Act,  27 
Geo.  3,  c.  1,  s.  2,  required  a  plaintiff,  suing  for  penalties, 
to  make  an  affidavit,  previously  to  issuing  the  writ,  specify- 
ing the  amount  of  the  penalties  sued  for ;  and  where  several 
persons,  who  had  separately  incurred  penalties  under  that 
act,  were  all  joined  in  one  affidavit,  it  was  held  that  the 
irregularity  was  not  waived  by  their  putting  in  bail:  Crood^ 
vnn  q.  t.  v.  Farry  (A).  So,  where  interlocutory  judgment  was 
signed  without  appearance  entered,  it  was  held  a  nullity, 
which  could  not  be  waived :  Boberts  v.  Spurr  (c).  In  Taylor 
V.  Phillips  (d),  Lord  EUenborough  said,  that  '*  the  regularity 
or  irregularity  of  proceedings  could  not  depend  on  the 
assent  of  the  party  afterwards  to  waive  an  objection  to  such 
proceedings  which  were  in  themselves  absolutely  avoided 
by  statute."  [Parke,  B. — Suppose  the  plaintiff  had  de- 
murred to  the  plea,  and  obtained  judgment  of  respondeat 
ouster,  could  he  have  waived  that,  and  signed  judgment  as 
for  want  of  a  plea?]  If  there  were  no  affidavit,  it  is  sub- 
mitted that  he  might,  as  in  such  case  the  statute  absolutely 
prohibits  the  plea  from  being  received.  In  Garrati  v. 
Hooper  (e)f  Taunton^  J.,  says,  '^  An  affidavit  of  the  truth  of 
all  dilatory  pleas  is  required  by  statute,  and  no  affidavit  was 
here  filed.    There  is  no  authority  to  shew  that  it  must  not 


(a)  6  Q.  B.  528.  (d)  3  East,  156. 

(ft)  4  T.  R.  577.  (<?)  1  Dowl.  P.  C.  28. 

(c)  3  Dowl.  P.  C.  66U 
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be  considered  a  nullity There  is  this  difference  be-        1848. 

tween  an  irr^nlaritj  and  a  nullity.  An  iiregularity  may 
be  waived,  but  a  nullity  cannot.  It  is  not  in  the  power  of 
a  party  to  waive  it.  As  the  act  of  Parliament  declares  it 
to  be  a  nullity,  the  Court  is  so  to  judge  of  it." 

Pollock,  C.B. — The  rule  must  be  discharged.  The 
affidavit  is  bad,  by  reason  of  the  omission  of  the  words 
(^ before  me"  in  the  jurat.  It  is  the  same  as  if  there  had 
been  no  affidavit. 

With  respect  to  the  other  question,  I  cannot  but  yield 
to  the  manner  in  which,  in  the  course  of  the  argument,  the 
point  has  been  put  by  my  brother  Piatt.  Suppose  there 
had  been  no  affidavit  whatever,  and  the  plaintiff  had  replied^ 
joining  issue,  and  a  trial  had  taken  place,  the  event  of  which 
was  a  verdict  in  favour  of  the  defendant,  upon  which  judg- 
ment was  entered  up,  could  the  whole  proceedings  have 
been  set  aside  because  there  was  no  affidavit?  It  is  clear 
they  could  not.  The  question  then  is,  what  is  the  meaning 
of  the  statute  of  Anne  ?  In  my  opinion,  that  act  had  not 
any  public  policy  for  its  object,  but  solely  the  protection  of 
plaintiffs  against  the  delivery  and  effect  of  dilatory  pleas. 
It  enacts,  that  no  such  plea  shall  be  received,  unless  verified 
by  affidavit.  If  a  plaintiff  chooses  to  waive  that  provision, 
which  is  introduced  for  his  benefit,  he  cannot  afterwards 
sign  judgment  for  want  of  such  affidavit.  I  do  not  mean 
to  impeach  the  authority  of  Regina  v.  The  Inhabitants  of 
JSloxham  (a) ;  for  in  that  case  there  was  no  party  who  could 
give  consent,  since  it  was  a  criminal  case.  Upon  these 
grounds  I  think  the  rule  ought  to  be  discharged. 

Parke,  B. — I  concur  in  opinion  with  the  Lord  Chief 
Baron.  We  are  bound  by  the  cases  of  Regina  v.  The  In" 
habitants  of  Bloxham  (a),  and  Regina  v.  The  Inhabitants  of 

(a)  6  Q.  B.  528. 
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1848.        NoTbury{d)i  to  hold  that  this  affidavit,  having  been  made 

Graham      ^^^0^6  a  commissioner,  is  bad,  for  omitting  in  the  jurat  the 

«»•  words  "before  me."    The  case  of  Empey  v.  £inff(b),  in 

this  Court,  is  distinguishable,  for  there  the  affidavit  was 

sworn  before  a  judge  at  chambers.     The  present  affidavit 

is  equivalent  to  no  affidavit. 

The  question  then  is,  what  is  the  meaning  of  the  sta- 
tute of  Anne,  which  requires  an  affidavit  of  verification  as 
a  condition  precedent  to  a  valid  plea  in  abatement  ?  If  that 
enactment  be  intended  for  the  sole  benefit  of  plaintifiSs,  then 
the  maxim  applies  ^*  QuiUbet  potest  renunciare  juri  pro  se 
introductoJ*  It  is  evident  that  the  requirements  of  that 
statute  are  solely  for  the  benefit  of  plaintiffs,  and  in  order 
to  prevent  them  from  being  delayed  in  their  suits;  and 
that  thej  have  no  reference  whatever  to  other  suitors,  or 
the  rest  of  the  Queen's  subjects.  It  follows,  that  although 
an  affidavit  is  so  defective  as  to  amount  to  no  affidavit,  a 
plaintiff  may,  if  he  choose,  waive  the  benefit  of  his  right, 
and  join  issue  on  the  plea  and  go  to  trial ;  and  if  he  does 
so,  he  cannot  afterwards  avail  himself  of  the  provisions  of 
the  statute.  So,  if  he  should  demur  to  the  plea,  he  would, 
in  like  manner,  waive  the  benefit  of  the  statute.  If  it  were 
otherwise,  the  inconvenience  would  be  great,  as  already 
pointed  out.  Suppose  the  plaintiff  joined  issue,  and  a  ver- 
dict was  found  against  him ;  or,  upon  demurrer,  the  Court 
gave  judgment  of  respondeat  ouster — ^in  what  a  condition 
would  the  defendant  be,  if  the  plaintiff  could  afterwards 
treat  the  plea  as  a  nullity  and  sign  judgment.  This  case  is 
distinguishable  from  Goodwin  q.  t.  v.  Pony  (c),  because 
that  case  was  decided  on  the  ground  that  the  enactment  was 
for  the  general  benefit  of  the  public — ^whether  righUy  or 
wrongly  so  decided  we  need  not  now  stop  to  inquire.  So 
with  respect  to  the  case  of  Tayhr  v.  PhiBips  (d),  where 


(a)  C  Q.  B.  534,  n.  (c)  4  T.  R.  677. 

(b)  13  M.  &  W.  519.  (d)  3  East,  155. 
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there  was  service  of  process  on  a  Sunday ;  it  is  for  the  1848. 
benefit  of  the  public  that  Sunday  should  be  sanctified. 
The  statute  relating  to  pleas  in  abatement  is  solely  for  the 
benefit  of  plaintiffs,  and  they  may  waive  their  right  if  they 
think  fit.  I  cannot  agree  with  the  latter  part  of  the  judg- 
ment of  Taunton,  J »,  in  Garrattr.  Hooper  {a\  where  he 
BAJ&,  that  the  Court  is  bound  to  treat  as  a  nullity  a  plea  in 
abatement  not  verified  by  affidavit,  though  the  plaintiff  is 
willing  to  accept  it 

Aldebson,  B. — ^The  affidavit  ought  to  have  followed  the 
usual  form ;  and  not  having  done  so,  must  be  treated  as  no 
affidavit.  But  the  advantage  given  by  the  statute  was 
intended  for  the  benefit  of  the  party  suing,  and  not  for  the 
public ;  and  it  is  evident  that  a  party  who  has  a  benefit 
given  him  by  statute,  may  waive  it  if  he  thinks  fit.  There 
are  many  cases  in  which  no  action  can  be  commenced  except 
after  certain  notice  of  action.  That  is  a  requirement  by 
statute ;  but  if  a  plaintiff  went  to  trial,  and  the  defendant 
did  not  then  object  to  the  want  of  notice,  could  he  after- 
wards set  aside  the  whole  proceedings  because  no  notice  was 
given?  It  is  clear  that  he  could  not.  Witii  respect  to 
qui  tarn  actions,  interest  reipvblicm  that  nobody  should  sue 
but  a  party  having  an  interest  in  the  subject-matter ;  but 
the  state  says,  that,  under  particular  statutes,  popular 
actions  may  be  allowed.  That  is  the  principle  upon  which 
those  cases  proceed — whether  well  founded  or  not  is  imma- 
terial— but  it  is  this,  that  an  individual  cannot  waive  a  mat- 
ter in  which  the  public  have  an  interest  It  was  so  in  the 
case  of  Regina  v.  The  Inhabitants  of  Bhxham;  and  there- 
fore in  that  case  it  was  immaterial  whether  the  defect  was 
an  irregularity  or  a  nullity,  for  it  could  not  be  waived. 

Platt,  B.,  concurred. 

Bule  discharged. 

(a)  1  D.  P.  C.  28. 
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1848. 

y     - «  In  re  Charles  Wright. 

•/an.  13. 

AroietostHke  Ym  ROBINSON  moved  to  strike  an  attorney,  of  the 

an  attorney  off  ^  .  . 

the  roU  of  this  name  of  Charles  Wright,  off  the  roll  of  attomies  of  this 

davit  that  he  '  Court,  on  affidavit  that  he  had  been  convicted  in  the  Court 

^rt^S  Tmu'  ^^  Queen's  Bench  of  a  conspiracgr,  and  sentenced  to  be  im- 

demeanor  in  prisoned,  and  to  have  his  name  struck  off  the  roll  of  attomies 

the  Queen's         '^ 

Bench,  and  of  that  Court.  The  affidavit  further  stated,  that  the  name 
ro?  of  that  ^^  been  struck  off  accordingly,  and  that  deponent  believed 
SS^hteh  "*^  *^^*  ^^  Charles  Wright  on  the  roll  of  this  Court  was  the 
makes  itself       same  person.    It  was  submitted  that  the  rule  ought  to  be 

ahsolute,  unless     ,      i         .       «      /•        • 

cause  be  shewn  absoiute  m  the  iirst  mstance. 

within  the  time 
prescribed. 

Per  Curiam  (a). — In  a  serious  matter  of  this  nature,  the 
party  sought  to  be  affected  ought  to  have  an  opportunity  of 
denying  his  identity  with  the  person  convicted  in  the  Court 
of  Queen's  Bench.  The  proper  course  will  be  to  grant  a 
rule  nisi,  that  is,  a  rule  which  will  make  itself  absolute  unless 
cause  be  shewn  within  a  certain  time.  In  this  case  there 
ought  to  be  such  a  rule,  to  be  absolute  within  a  week. 


Bule  accordingly. 


(a)  PoUccJk,  C.  B.,  Parke,  B.,  Aldersan,  B.,  Piatt,  B. 


c 
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1848, 

Galsworthy  v.  Strxjtt.  j^n.  14, 

OVEN  ANT  on  an  indenture  for  the  dissolution  of  co*  By  a  deed  for 
partnership  between  the  plaintiff  and  defendant  as  attomies  ^"p^^J^p 
and  solicitors,  dated  the  19th  of  June,  1841.     The  declara-  ^ft?'!?2  **>« 

plaintiff  and 

tion,  after  setting  out  the  various  recitals  in  the  deed,  which  defendant,  it 

•  It  •  •      t    t      n  t     yttA  covenanted 

are  not  matenal  to  the  present  question,  contained  the  fol->  by  the  defend- 
lowing  covenant  and  proviso :  "  And  the  said  John  Strutt  JJ^^^w  not*at 
doth  hereby  covenant,  promise,  and  agree  to  and  with  the  ^°y  **"«  o*". 

tunes  thereaftera 

said  John  Galsworthy,  that  he  the  said  John  Strutt  shall  within  the  next 
not  nor  will,  at  any  time  or  times  hereafter  within  the  next  Srecti^r'ln- 
seven  years,  directly  or  indirectly,  either  by  himself  or  in  b^'^^JJj^jf  ^^"^ 
copartnership  with  another  or  others,  carry  on  the  said  in  co-partner- 
practice,  profession,  or  business  of  an  attorney  or  solicitor  other  or  others, 
within  the  distance  of  fifty  miles  from  Ely-place  aforesaid,  bSn^of  an 
(save  as  hereinafter  mentioned),  nor  interfere  with,  solicit,  fttprncy  or  so- 

•    n  .  ^  .  •  licitor  within 

or  influence  the  clients  of  the  said  late  copartnership ;  and  the  distance  of 

if  the  said  John  Strutt  shall  in  any  respect  infringe  the  a  pLce  wuned^ 

present  covenant,  then  and  in  such  case  he  the  said  John  ^^Jii*"^^^^^  or 

Strutt  shall  immediately  thereupon  pay  to  the  said  John  influencethecU. 

•^  .   •  ents  of  the  late 

Galsworthy,  his  executors,  or  administrators,  the  sum  of  co-partnership; 
10002.,  as  and  for  liquidated  damages,  and  not  by  way  of  should Vany 
penalty:  provided  always,  nevertheless,  that  the  said  John  J^S^ctm?* 
Strutt  shall  not  be  prevented  from  transacting  any  matter  then  he  should 

.  .  immediately 

of  busmess,  or  bemg  concerned  for  any  person  or  persons,  thereupon  pay 
not  being  a  client  or  clients  of  the  said  copartnership,  and  rom^o?j£iooo^ 
upon  his  remaining  properly  qualified  as  an  attorney  and  ww^forliqui- 
solicitor,  through  or  by  means  of  the  said  John  Oalsworthy  and  not  by  way 
as  his  agent,  upon  the  usual  terms,  and  upon  the  like  charges  ^J/jTthat  the 
and  costs  as  are  usually  paid  and  allowed  by  attomies  and  ^™  up^^the 
solicitors  to  their  agents."    The  declaration  contained  an  construction  of 

/»  T        n  1  nil'        ^^  covenant, 

averment  of  general  performance  on  the  part  of  the  plain-  tobeconsidered 
tifi;  and  concluded  with  the  following  breach:  '^That  the  5ltIi^<iLSi 
defendant,  after  the  making  of  the  said  indenture,  and  «»dnotasa 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  and 
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1848.        on  divers  other  days  and  times  between  that  day  and 
Galsworthy   within  scven  years  next  ensuing  the  date  of  the  said  inden- 
^   ^*  tore,  and  before  the  commencement  of  the  suit,  carried  on 

the  practice,  profession,  or  business  of  an  attorney  or  solici- 
tor within  the  distance  of  fifby  miles  from  Ely-place  in 
the  said  indenture  mentioned,  to  wit,  in  Westminster, 
otherwise  than  through  or  by  means  of  the  said  plaintifi^ 
as  his  the  defendant's  agent;  and  that,  although  the  de- 
fendant had  infringed  his  covenant,  he  had  not  paid  the 
said  sum  of  lOOOZ. 

To  this  breach  the  defendant  pleaded  payment  into  court 
of  50/.  in  the  usual  form.  The  plaintiff  replied  damages 
ultra ;  and  upon  this  replication  issue  was  joined. 

At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 
after  Michaelmas  Term  last,  no  evidence  was  offered  by 
either  party ;  but  it  was  contended  by  the  plaintiff,  that  by 
the  terms  of  the  deed  he  was  entitled  to  the  full  sum  of 
10007.  therein  specified.  A  verdict  was  thereupon  by  con- 
sent entered  for  the  plaintiff  for  950L,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

The  Attorney' General  now  moved  accordingly. — The 
simple  question  is,  whether,  upon  the  true  constmction  of 
this  covenant,  the  sum  of  lOOOiL  mentioned  in  it  is  to  be 
taken  as  a  penalty,  or  by  way  of  liquidated  damages.  The 
defendant  contends  for  the  former  constructioD,  as  bdng 
the  correct  one. 

The  defendant's  covenant  has  respect  to  two  several 
matters :  in  the  first  place  he  covenants  not  to  set  up  in 
business  within  fifty  miles  of  Ely^^plaoe ;  and  secondly,  not 
to  interfere  with  the  old  clients  of  the  firm.  Now  the 
proper  rule  seems  to  be  that  laid  down  in  Kemble  v* 
Farren  (a),  which  case  has  been  since  recognised  in  B€y$  v. 
AnceU  (ft),  and  Beckham  v.  Drake  (c),  and  in  several  sue- 

(a)  6  Bing.  141 ;  3  M.  &  P.  425. 
{b)  5  Bing.  N.  C.  390 ;  7  Scott,  364.        (c)  B  M.  &  W.  840. 
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oeeding  cases ;  and  the  rale  appears  to  be,  that  liquidated        1848. 
damages  cannot  be  recorered  on  an  agreement  containing   qamwoiithy 
varions  stipulations,  of  various  degrees  of  importance,  un-  «• 

less  the  agreement  specify  the  particular  stipulation  or 
stipulations  to  which  the  liquidated  damages  are  to  be 
confined.  In  Homer  v.  Fltntqff(a)y  Parke,  B.,  uses  lan- 
guage to  the  same  efiect,  where  he  says:  "The  words 
'liquidated  and  settied  damages'  must  therefore  be  rejected 
as  being  inconsistent  with  the  legal  effect  of  the  instrument. 
If  the  parties  intend  it  to  be  construed  otherwise,  they  must 
contract  in  clear  and  express  terms,  that  for  the  breach  of 
each  and  every  stipulation  contained  in  the  agreement  a 
sum  certain  is  to  be  paid ;  and  in  that  case,  although  the 
stipulations  are  of  various  degrees  of  importance,  they  must 
be  held  to  their  contract;"  and  Alder  son,  B.,  also  says, 
"Where,  therefore,  the  parties  do  not  specifically  annex 
the  penalty  to  each  and  every  of  the  stipulations  in  the 
agreement,  it  must  be  taken  that,  in  the  case  of  stipulations 
of  various  degrees  of  importance,  it  is  a  penalty  only,  and 
not  liquidated  damages."  [Parkey  B. — The  damage  which 
the  plaintiff  may  sustain  by  the  loss  of  a  single  client  can- 
not be  exactiy  estimated ;  neither  can  it  be  foretold  what 
mischief  may  be  done  him  by  the  defendant's  setting  up  in 
business  within  the  prescribed  limits.  It  is  for  that  reason 
that  a  fixed  sum  has  been  agreed  upon.  Keither  of  these 
events  is  like  the  case  of  a  weekly  payment,  where  the 
sum  is  fixed.]  Where  there  are  several  matters  provided  for 
of  different  d^rees  of  importance,  the  full  amount  stated 
is  not  to  be  allowed,  unless  it  be  specifically  annexed  to  each 
item.  [Hatty  B. — There  is  only  one  object  contemplated 
by  the  parties  to  this  agreement,  which  is,  that  the  plain- 
tiff shall  carry  on  his  business  without  being  subject  to  the 
interference  of  the  defendant.]  If  he  practises,  but  does 
not  interfere  with  the  plaintiff's  clients,  he  commits  a 

(a)  9  M.  &  W.  678. 
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1848.        breach  of  his  covenant     [Parke,  B. — The  older  cases  on 
Galswostht  ^^  subject  are  collected  in  Evans's  Stotutes,  VoL  3,  p. 
«•  329.]     The  rule  for  which  the  defendant  contends  is  laid 

down  in  Boys  v.  Ancett  by  Tindal,  C.  J.»  in  similar  terms 
to  those  used  in  other  cases.  [Alderson,  B. — ^Where  there 
is  a  certain  specified  swn^  upon  the  non-pajrment  of  which 
a  disproportionately  larger  sum  may  be  payable,  the  Courts 
hold  it  to  be  absurd  that  such  larger  sum  is  to  be  consdered 
as  liquidated  damages;  as  for  instance,  it  would  be  absurd 
to  hold  that  500L  or  1000/,  should  be  paid  for  the  mere 
non-payment  of  37.  6s.  8d. ;  but  if  all  the  damages  which 
may  arise  from  the  breach  of  the  stipulations  are  wholly 
uncertain,  there  is  no  absurdity  in  holding  that  the  full 
amount  is  recoverable  as  liquidated  damages.  JPkUty  B. — 
How  do  you  distinguish  the  present  case  from  that  of 
JtawUnsan  v.  Clarke  (a)?']  In  that  case  only  a  single  mat- 
ter was  the  subject  of  the  stipulation,  which  was  capable 
of  being  done  in  different  ways,  and  these  different  modes 
were  expressed  for  the  purpose  of  defining  the  meaning  of 
the  t&rm  practice.  [Parke,  B. — We  abide  by  Kembk  v.  Far^ 
ren,  but  this  case  is  similar  to  that  of  Green  v.  IVice  (&)•] 

Parke,  B. — I  entertain  no  doubt  in  the  present  case  that 
the  rule  ought  to  be  refused.  It  is  an  action  brought  upon 
a  covenant  to  pay  one  sum  of  £1000,  upon  the  result  of 
each  of  several  events,  one  of  which  is  that  the  defend- 
ant should  set  up  in  business  or  practise  as  an  attorney 
within  fifty  miles  of  Ely-place,  at  any  time  or  times 
within  the  space  of  seven  years ;  another  event  is,  that  he 
should  at  any  time  interfere  with  or  solicit  the  clients  of 
the  late  copartnership;  then  follows  the  stipulation,  that  the 
defendant  should,  in  either  of  those  cases,  pay  one  sum  of 
£1000. 

Now  I  take  it  to  be  dear,  that,  upon  the  true  construc- 

(o)  14  M.  &  W.  187.  (b)  13  M.  &  W.  695. 


Strvtt. 
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tion  of  this  covenanty  the  defendant  would  not  be  bound  to        1848. 
pay  more  than  £1000 ;  that  is,  in  case  he  should  violate   „  ^     ^     ^ 

.  t         /•  1  1  .  .  Galsworthy 

either  of  those  two  or  three  matters  mentioned  in  the  cove*  v. 

nant.  These  matters  are  each  of  them  incapable  of  exact 
estimation.  It  cannot  be  said  what  damage  a  person  may 
sustain  by  another  setting  up  in  business  within  a  limited 
period  o^  time  or  distance,  nor  how  much  he  may  be  injured 
by  the  loss  of  one  of  his  clients.  The  loss  may  be  either 
great  or  small ;  and  therefore,  in  order  to  avoid  all  dispute, 
the  parties  are  content  to  fix  a  certain  sum,  namely,  the 
sum  they  have  mentioned  in  express  terms  in  their  agree- 
ment. There  is  much  good  sense  in  what  Lord  Mansfield 
is  reported  to  have  said  in  the  case  of  Lowe  v.  Peers  (a) : — 
''And  upon  this  distinction  they  proceed  in  courts  of  equity. 
They  will  relieve  against  a  penalty  upon  a  compensation. 
But  where  the  covenant  is  to  pay  a  particular  liquidated 
sum,  a  court  of  equity  cannot  make  a  new  covenant  for  a 
man ;  nor  is  there  any  room  for  compensation  or  relief. 
As  in  leases  containing  a  covenant  against  plowing  up  mea- 
dow,  if  the  covenant  be  'not  to  plow,'  and  there  be  a 
penalty,  a  court  of  equity  will  relieve  against  the  penalty, 
or  will  go  even  farther  than  that  (to  preserve  the  substance 
of  the  agreement):  but  if  it  is  worded,  'to  pay  £5  an  acre 
for  every  acre  plowed  up,'  there  is  no  alternative,  no  room 
for  any  relief  against  it,  no  compensation;  it  is  the  substance 
of  the  agreement.  Here  the  specified  sum  of  £1000  is 
found  in  damages.  It  is  the  particular  liquidated  sum  fixed 
and  agreed  upon  between  the  parties,  and  is  therefore  the 
proper  quantum  of  the  damages.  «...  It  is  therefore 
dear,  that  where  the  precise  sum  is  not  the  essence  of  the 
agreement,  the  quantum  of  the  damages  may  be  assessed 
by  the  jury ;  but  where  the  precise  sum  is  fixed  and  agreed 
upon  between  the  parties,  that  very  sum  is  the  ascertained 
damage>  and  the  jury  are  confined  to  it."    Now  it  is  per* 

(a)  4  Burr.  2225. 
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1848.        fecfJy  competent  to  parties  to  make  a  stipulation  to  pay  a 

Galswortht  ^^®^  ®^°*  ^^^  ^^®  breach  of  a  covenant,  the  damage  ariong 
^'  from  which  it  is  extremely  difficult  to  ascertain ;  and  I  think 

Strutt*  , 

that  it  is  not  an  unreasonable  stipulation  which  the  defend- 
ant has  made,  that  he  should  pay  £1000  upon  the  event 
of  either  of  the  mi^tters  mentioned  in  this  agreement. 

But  it  is  said  that  we  are  bound  by  the  law,  as  laid 
down  in  Kembk  v.  Barren,  to  hold,  that  where  a  sum  is 
to  be  paid  upon  the  event  of  several  different  matterB, 
to  none  of  which  the  sum  mentioned  is  precisely  fixed, 
the  sum  is  to  be  taken  as  a  penalty,  and  the  words 
'^  liquidated  damages"  are  to  be  rejected*  We  have  cer- 
tainly always  abided  by  the  doctrine  there  laid  down,  and 
I  do  not  think  it  interferes  with  our  opinion  in  the 
present  case.  TiTidal,  C.  J.,  in  delivering  the  judgment 
of  the  Court  in  that  case,  says,  "  It  is  undoubtedly  diffi- 
cult to  suppose  any  words  more  precise  or  explicit  than 
those  used  in  the  agreement,  the  same  declaring  not  only 
'  affirmatively  that  the  sum  of  £1000  should  be  taken  as 
liquidated  damages,  but  negatively  also,  that  it  should  not 
be  considered  as  a  penalty,  or  in  the  nature  thereof;  and  if 
the  dause  had  been  limited  to  breaches  which  were  of  an  un- 
certain nature  and  amount,  we  should  have  thought  it  would 
have  had  the  effect  of  ascertaining  the  damages  upon  any 
such  breach  at  £1000.  .  .  •  In  many  cases  such  an  agree- 
ment fixes  that  which  is  almost  impossible  to  be  accurately 
ascertained;  and  in  all  cases  it  saves  the  expense  and  difficulty 
of  bringing  witnesses  to  that  point.  But  in  the  present 
case  the  clause  is  not  so  confined ;  it  extends  to  the  breach 
of  any  stipulation  by  either  party.  If,  therefore,  on  the  one 
band,  the  plaintiff  had  neglected  to  make  a  single  payment 
of  3/.  6$.  8cL  per  day ;  or,  on  the  other  hand,  the  defend- 
ant had  refused  to  conform  to  any  usual  r^ulation  of  the 
theatre,  however  minute  or  unimportant,  it  must  have  been 
concluded  that  the  clause  in  question  in  either  case  would 
have  given  the  stipulated  damages  of  £1000..  But  that  a 
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veiy  large  sum  should  become  immediately  payable,  in  con-  ^^^ 
sequence  of  the  non-payment  of  a  very  small  sum,  and  that  Galsworthy 
the  former  should  not  be  considered  as  a  penalty,  appears  stbvtt 
to  be  a  contradiction  in  terms*"  He  then  afterwards  says, 
**  It  has  been  argued  at  the  bar  that  the  liquidated  damages 
apply  to  those  breaches  of  the  agreement  only  which  are  in 
their  nature  uncertain,  leaving  those  which  are  certain  to  a 
distinct  remedy  by  the  yerdict  of  a  jury.  But  we  can  only 
Bay,  if  such  is  the  intention  of  the  parties,  they  have  not 
expressed  it ;  but  have  made  the  clause  relate,  by  express 
and  positive  terms,  to  all  breaches  of  every  kind.  We  can- 
not, therefore,  distinguish  this  case,  in  principle,  firom  that 
of  Asiley  v.  Weld(nu"  I  take  that  to  be  the  correct  expo- 
sition of  the  rule;  and  that  it  would  be  competent  for  the 
parties  to  make  a  stipulation  to  pay  a  certain  sum  on  the 
non-performance  of  a  covezumt  to  pay  a  smaller  sum ;  but 
they  must  do  so  in  express  terms ;  and  if  that  be  done,  I  do 
not  see  how  the  Courts  can  avoid  giving  effect  to  such  a 
contract.  The  rule  is  correctly  laid  down  in  Kemble  v. 
Farren;  and  I  said  in  the  cases  of  ^Horner  v.  Flmtoff  and 
Beckham  y.  Drake,  that  we  were  bound  by  that  decision*  In 
the  more  recent  case  of  Green  v.  Price,  I  said,  "  The  prin- 
ciple is,  that,  although  the  parties  may  have  used  the  term 
'liquidated  damages,'  yet  if  the  Court  can  see,  upon  the 
whole  of  the  instrument  taken  together,  that  there  was  no 

# 

intention  that  the  entire  sum  should  be  paid  absolutely  on 
non-performance  of  any  of  the  stipulations  of  the  deed,  they 
will  reject  the  words,  and  consider  it  as  being  in  the  nature 
of  a  penalty  only."  And  my  brother  Alderson  there  said, 
"  But  where  the  damage  is  altogether  uncertain,  and  yet  a 
definite  sum  of  money  is  expressly  made  payable  in  respect 
of  it,  by  way  of  liquidated  damages,  those  words  must  be 
read  in  their  ordinary  sense,  and  cannot  be  construed  to 
import  a  penalty."  The  law  is  correctly  laid  down  in  that 
case.  Here  a  sum  of  money  is  to  be  paid  by  the  defendant 
for  setting  up  in  business  within  certain  limits  and  within 
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1848.  a  certain  time.  Now  the  damage  incurred  may  be  very 
Galsworthy  different,  according  to  the  time  when  the  defendant  sets  up 
Steutt  ^  business,  whether  it  be  near  the  beginning  or  end  of  the 
time.  Parties  are  bound  by  their  contracts,  if  those  con- 
tracts be  clearly  xasjie.  It  is  clear  that  the  defendant  sti- 
pulated to  pay  £1000  for  the  breach  of  any  one  of  the 
conditions  mentioned ;  and  they  are  such  that  the  damage 
arising  from  the  violation  of  any  of  them  cannot  be  exactly 
estimated  beforehand.  It  is  entirely  a  question  of  con- 
struction, and  for  the  Court  to  ascertain  the  intention  of  the 
parties  and  the  meaning  of  the  words  they  have  used.* 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me,  that,  upon  looking  at  the  several  cases  which  have  been 
decided  on  this  subject,  the  rule  is  clear,  although  perhaps 
it  may  not  have  been  so  distinctly  expressed  as  could  be 
wished.  It  is  entirely  a  question  of  construction ;  and  the 
rule  seems  to  be  this,  that  where  there  are  many  and  diffei^ 
ent  stipulations  in  an  agreement,  the  breach  of  any  of  which 
gives  rise  to  a  definite  amount  of  damage,  and  for  which  a 
disproportionate  sum  is  annexed,  it  is  not  reasonable  to 
hold  that  the  parties  intended  the  whole  amount  to  be  p^d. 
In  Kemble  v.  Farren,  it  was  not  reasonable  to  suppose  that 
the  parties  intended  that  £1000  should  be  paid  on  the  non- 
payment of  37.  6*.  8rf.  only.  So  in  Beckham  v.  Drahcj  it 
was  not  reasonable  to  infer  that  the  amount  assigned  as 
liquidated  damage  should  be  awarded  for  a  breach  of  cove- 
nant of  which  the  actual  amount,  as  apparent  on  the  face 
of  the  instrument  itself,  was  only  ZL  Zs, ;  and  therefore  the 
Court,  in  that  case,  construed  the  sum  to  be  a  penalty,  and 
not  liquidated  damages.  But  where  the  damage  cannot  be 
ascertained,  what  absurdity  is  there  in  a  party  saying  there 
shall  be  a  fixed  sum  ?  and  therefore  in  such  case  the  Courts 
may  give  the  words  their  plain  and  ordinary  meaning.  The 
amount  of  damage  which  a  person  might  sustain  by  anothei^d 
practising  within  fifty  miles  for  the  period  of  seven  years. 
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would  not  be  the  same  in  amount  as  if  he  were  to  practise        ^^^ 
within  forty  miles,  or  next  door,  nor  the  same  if  he  had  set  up  Galswoatbt 
in  business  in  the  first,  seoond,  or  sixth  year*    In  one  case       stkutt. 
the  damages  might  be  small,  and  in  the  other  large ;  but  the 
parties  have  agreed  to  a  certain  fixed  sum,  in  order  to  pre- 
vent the  necessity  of  being  at  the  expense  of  procuring  the 
attendance  of  witnesses  for  the  purpose  of  giving  evidence 
upon  those  matters.     If,  in  the  case  of  Kemble  v.  Farretif 
it  had  been  stipulated  that  for  the  breach  by  the  non-pay- 
ment of  the  agreed  amount,  there  should  be  £1000  paid  as 
liquidated  damages,  I  am  not  prepared  to  say  that  the  party 
would  not  have  been  bound  to  that  precise  sum.     The  case 
of  Green  y .  Jhrice,  which  was  followed  by  that  of  RawUnson 
T.  Clarke,  in  which  the  same  principle  was  acted  upon,  is  not 
distinguishable  from  the  present. 

Platt,  B. — ^I  am  of  the  same  opinion ;  and  I  concur 
with  my  brother  Parke  in  the  limitations  he  has  applied  to 
this  case.  It  seems  to  me,  that  if  all  the  damages  are  un- 
certain and  general,  there  is  no  reason  to  alter  the  distinct 
words  of  the  contract  entered  into  by  the  parties.  Here  it 
is  clear  that  the  covenant,  on  the  breach  of  which  this  sum 
is  to  be  paid,  was  to  protect  the  plaintiff's  business  from  the 
interference  of  the  defendant.  It  is  clear  that  such  is  the 
substance  of  the  intention  of  the  parties ;  and  it  was  there- 
fore agreed,  that,  in  the  event  of  any  one  of  the  acts  stipu- 
lated against  being  done  by  the  defendant,  then  he  should 
be  liable  to  pay  the  sum  of  £1000  as  liquidated  damages. 
I  am  unable  to  distinguish  this  case  from  that  of  RawUnson 
V.  Clarke.  I  think,  therefore,  that  the  sum  recovered  was 
right,  and  that  there  ought  to  be  no  rule. 

Pollock,  C.  B. — I  entirely  agree  with  the  rest  of  the 
Court  I  think  that  this  matter  has  already  been  decided* 
The  case  of  Kemble  y.  Farren  is  a  direct  authority,  that 
where  the  injury  provided  against  is  altogether  uncertain, 

VOL.  I.  XX  EXCH. 
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1848.        the  8um  specified  is  to  be  taken  as  liquidated  damages. 

Galiwortbt  T^^  rule  is  correctly  laid  down  by  Lord  Chief  Justice 

Stsutt.       Tindal  in  that  case;  and  I  think  that  the  present  falls 

entirely  within  the  principle  there  laid  down.     I  therefore 

concur  with  the  rest  of  the  Court  in  thinking  that  there 

ought  to  be  no  rule. 

Bule  refused. 


•Tan.  17.      Marbh  v.  Bichabb  DavieS)  Bobert  Tibbott,  James 

Davies^  and  William  Evans. 

An  order  of      JLIEBT  for  work  and  labour  by  the  plsdntiff  as  an  attorney, 

removal  made  j/»  .j  ,/•  /»j-t_j 

from  the  parish  ^^d  lor  money  paidy  and  for  money  found  to  be  due  on  an 
L.  hivkigbSsn^  account  stated.  The  defendants  pleaded,  first,  that  they 
confirmed  by     were  never  indebted ;  and,  secondly,  that  the  plaintiff  did  not, 

an  order  of  i    i     /.         t  ^    t  •  j  i- 

justices  in  qnar.  ouc  month  before  the  commencement  of  the  action,  deliver 
uponTpreiimi.  ^^  ^^^^  ^  ^^  of  charges,  subscribed  according  to  the  statute. 
nary  objection,  XJpon  these  plcas  issuc  was  joined,  and  the  cause  was  tried 

a  mlc  nisi  was         r  r  •»  ' 

obtained  for  a  before  Lord  Denman^  C.  J.,  at  the  Summer  Assizes  for  Mont- 
to  the  justices,  gomeryshire,  1846,  when  a  verdict  was  found  for  the  plaintiff 
^uTnws  ^d  *'  ^^^  *^®  amount  of  the  debt,  1 09/.  la.  8rf.,  and  40*.  costs,  sub- 
hear  the  appeal,  ject  to  the  opiuiou  of  this  CouTt  upou  the  following  case : — 

rule  was  served  ^_ 

on  two  of  the  On  the  18th  of  December,  1843,  an  order  was  duly 
R.  D.  Md  R  ™^^G  hy  two  justices  for  the  removal  of  one  Hugh  Hughes 
T..  who  then      and  family  from  the  parish  of  Carno,  in  the  county  of 

were  church-  *  ,  .      , 

wardens  of  c.  Montgomery,  to  the  parish  of  Llanycil,  in  the  county  of 

wards,  in  wn-  Merioneth.     The  paupers  were  removed  to  Llanycil  under 

thetiien'^'**  this  Order  on  the  13th  of  January  following,  no  notice  of 

seers  of  c,  appeal  having  been  ^ven.     The  overseers  of  the  poor  of 

er  to  the  plain-  Llanycil  then  entered  and  respited  an  appeal  at  the  ensuing 

tiff,  to  act  as 

their  attorney  in  the  matter  of  the  mandamus,  but  countermanded  it  before  anything  was  done 
by  the  plaintiff.  R.  D.  did  not  interfere.  Before  the  rule  was  argued,  J.  D.  and  W.  £.,  the 
other  defendants,  were  elected  overseers,  and  R.  D.  and  R.  T.  re-elected  churchwardena.  The 
plaintiff's  clerk  saw  J.  D.  repeatedly  about  the  rule,  who  asked  how  the  matter  was  going  on; 
he  also  repeatedly  saw  W.  B.,  the  other  defendant,  who  was  not  so  actiTe.  The  plaiatoff  having 
delivered  his  bill  of  costs  to  one  of  them,  they  all  expressed  their  readiness  to  pay,  but  said  there 
was  a  grudge  in  the  parish  t'^Hetd,  that  the  defendants  were  not  jointly  tiable. 


"  The  mark  x  of  Enoch  Mom^,  r  Overseers. 


'^BoBSRT  TiBBOTT,  Chuichwarden. 

"Witnees — W.  J.  Edwards." 

X  X  2 
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Montgomeryshire  eessions,  in  April  1844,  and  this  appeal  184B. 
came  on  to  be  heard  at  the  following  Midsummer  SessionSy 
Julj  4th5  1844.  A  preliminary  objection  was  taken  by  the 
respondents  to  the  appellants  being  heard,  that  they  had 
not  given  twenty-height  days'  notice  of  their  intention  to 
try,  in  compliance  with  a  rule  of  that  Court.  The  justices 
held  this  objection  to  be  fatal ;  and,  without  entering  into 
the  merits,  confirmed  the  order,  with  costs.  In  Michaelmas 
Term,  1844,  the  appellants  obtained  a  rule  nisi  from  the 
Court  of  Queen's  Bench,  caUing  upon  the  justices  of  Mont- 
gomeryshire to  shew  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  them  to  enter  continuances  and  hear 
the  appeal.  Copies  of  this  rule  were  served  upon  Richard 
Davies,  who  then  and  from  thence  until  and  at  the  time  of 
commencing  this  action  was  one  of  the  churchwardens  of 
the  parish  of  Camo ;  and  upon  Griffith  Gittins,  then  one  of 
the  overseers  of  the  poor,  and  the  defendant,  Bobert  Tib« 
bott,  the  other  churchwarden.  After  Gittins  had  been 
served  with  a  copy  of  the  rule  nisi,  he  called  upon  the  plain- 
tiff, at  his  office,  to  consult  him  on  the  subject,  and  signed 
a  written  retainer,  of  which  the  following  is  a  copy : — 

^'Parish  Officers  of  Llanycil,  Appellants;  and  Parish  Officers 
of  Camo,  Respondents. 

**  Mr.  John  Marsh,  solicitor,  Camo. 

*^We  do  hereby  retain  you  as  our  attorney  to  shew  cause 
on  our  behalf  against  a  rule  obtained  by  the  appellant 
parish,  for  directing  continuances  to  be  entered  for  trying 
this  cause  on  the  merits.  And  we  hereby  instruct  you  to 
take  such  steps  in  the  matter  as  you  may  think  proper* 
Dated  this  18th  day  of  December,  1844. 

(Signed)    "  Griffith  Gittins, 
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1848.  ^  The  defendant  Bobert  libbott,  one  of  the  choichwardeos, 

shortly  aflerwards  signed  the  retiuner,  and  Enoch  Moigaoy 
the  other  OTeraeer,  put  his  mark  thereto  (not  being  able  to 
write),  after  it  had  been  read  oyer  and  explained  to  him  in 
the  presence  of  a  witness.  On  the  20th  of  January,  1845, 
the  defendant  Bobert  Tibbott  gave  the  plaintiff  notice  in 
writing  countermanding  such  retainer.  The  following  is  a 
copy: — 

"  Sir, — On  December  27th,  1844, 1  requested  you  not  to 
proceed  agunst  Mr.  Lloyd  Williams'  mandamus,  I  agam 
declare  that  I  will  not  be  responsible  for  any  expense  yoa 
may  incur  contrary  to  my  direction,  as  well  as  contrary  to 
the  wishes  of  all  the  parishioners.     I  am,  &c. 

"  BOBEBT  TlBBOTT." 

The  defendant  Bichard  Davies  was  never  asked  to  sign 
the  retainer,  and  did  not  interfere.  The  plaintiff  procured 
copies  of  the  affidavits  upon  which  the  rule  nisi  had  been 
obtained  from  his  agents  in  London,  and  caused  affidavits 
to  be  prepared,  and  drew  up  a  brief  for  counsel  to  sheir 
cause  agunst  the  rule.  Before  the  rule  was  argued  there 
occurred  a  change  in  the  parish  officers.  In  the  month  of 
March,  1845,  the  defendants,  James  Davies  and  William 
Evans,  were  duly  elected  overseers  of  the  poor,  in  the  room 
of  Griffith  Gittins  and  Enoch  Morgan.  The  other  two 
defendants,  Bichard  Davies  and  Bobert  Tibbott,  were  re- 
elected to  the  office  of  churchwardens.  The  plaintiff's 
clerk  saw  James  Davies  repeatedly  about  the  rule,  who 
asked  him  how  the  matter  was  going  on.  He  also  saw 
William  Evans  repeatedly  about  it,  but  he  was  not  so 
active,  James  Davies  being  the  manager.  James  Davies 
often  inquired  of  Griffith  Gittins  how  the  affair  was  going 
on  in  London. 

The  rule  came  on  for  argument  in  Trinity  Term,  1845, 
June  11th,  in  the  Bail  Court  of  the  Queen's  Bench;  and 
after  consideration  Mr.  Justice  Wightman  discharged  the 
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rule,  without  costs.  At  the  latter  end  of  June,  1845,  the  ^  1848, 
plaintiff  communicated  the  result  to  the  defendant  James 
Davies,  and  to  other  parishioners.  On  the  28th  of  January, 
1846,  the  plaintiff  delivered  to  the  said  James  Davies  a  bill 
of  his  costs  and  charges,  duly  signed  and  headed,  and 
directed  as  follows: — 

"  The  Churchwardens  and  Overseers  of  the  Poor  of  the 
Parish  of  Camo,  Montgomeryshire; 

"  To  John  Marsh,  Drs. 

'^  The  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Llanycil,  Merionethshire,  appellants ;  and  your* 
selves,  respondents. 

**  As  to  the  removal  of  Hugh  Hughes,  a  pauper,  and  his 
family,  in  the  matter  of  an  application  by  the  said  appellants 
to  the  Court  of  Queen's  Bench  for  a  mandamus  to  the  jus- 
tices of  Montgomeryshire  to  enter  continuances  and  hear 
appeal  on  the  merits." 

All  the  defendants  expressed  readiness  to  pay,  but  said 
there  was  a  grudge  in  the  parish.  No  bill  was  delivered  by 
the  plaintiff  to  any  of  the  other  defendants.  James  Davies 
afterwards  caused  a  parish  vestry  to  be  summoned,  at  which 
it  was  determined  to  resist  payment  of  the  bill ;  and  this 
action  ^as  commenced  in  the  following  March,  more  than 
a  month  after  the  delivery  of  the  bill. 

Upon  this  state  of  facts  it  was  contended  at  the  trial,  for 
the  defendants,  that  the  plaintiff  ought  to  be  nonsuited:  first, 
on  the  ground  that  the  four  defendants  were  not  the  proper 
parties  to  be  sued ;  secondly,  that  the  delivery  of  the  plain- 
tiff's bill  of  costs  to  James  Davies  alone  was  not  a  sufficient 
delivery  thereof  within  the  stat.  6  &  7  Vict.  c.  73. 

If  the  Court  should  be  of  opinion  that  the  action  was 
properly  brought  agunst  the  present  defendants,  and  that 
the  plaintiff's  bill  of  costs  was  duly  delivered  in  compliance 
with  the  statute,  the  verdict  on  both  issues  for  the  plaintiff 
is  to  stand  as  entered.     If  the  Court  should  be  of  a  con- 
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1848.  ^  trary  opinion  on  either  of  the  above  points,  then  a  nonsuit 
is  to  be  entered,  or  a  verdict  for  the  defendants,  as  the 
Court  may  direct. 

Totonsendf  for  the  phdntiff. — There  are  two  questions  for 
the  consideration  of  this  Court.  The  first  is,  whether  the 
action  was  properly  brought  agtdnst  the  present  defendants. 
It  is  submitted  that  all  the  defendants  are  liable.  [Polhekj 
C.  B. — How  can  you  maintain  the  action  against  William 
Evans  ?  He  did  not  sign  the  retainer.]  The  case  of  Rex 
V.  Beeston  (a)  shews  that  where,  under  an  act  of  Par- 
liament, the  churchwardens  and  overseers  are  enabled,  with 
the  consent  of  the  major  part  of  the  parishioners,  to  con- 
tract for  the  providing  for  the  poor,  it  is  not  necessary  that 

all  the  churchwardens  and  overseers  should  concur;  the 

* 

contract  of  the  majority  of  them  will  bind  the  rest.  In 
fVetby  V.  Brawn  (b),  which  occurred  in  this  Court,  and 
which  was  an  action  against  an  ex-overseer,  Parke^  B., 
thought  there  was  no  evidence  to  fix  the  defendant  per- 
sonally. {Farke,  B. — ^That  is  an  authority  against  you; 
for  there  the  question  was  whether  the  overseer  was  person- 
ally liable.]  In  Kirby  v.  Banister  {c)^  which  was  an  action 
against  five  parish  officers,  it  was  held  that  all  were  liable 
for  goods  supplied  to  paupers  by  the  plaintifi^,  although  the 
orders  had  been  signed  by  three  only.  [Parhe^  R — ^It  is 
impossible  to  say  that  churchwardens  and  overseers  are 
partners,  so  as  to  bind  each  other.  How  can  you  bind  four 
persons,  if  one  of  them  distinctly  refuses  to  be  bound? 
Pollock^  C.  B. — In  Kirby  v.  Ba7U»ter,  Pattesan,  J.,  puts  the 
case  on  this  ground :  He  says,  *^  It  was  not  requisite  that 
all  five  should  have  been  present  when  each  order  was  given, 
or  should  have  actuaUy  made  a  promise  respecting  such 
order.  If  it  were  so,  there  would  be  great  inoonvenieaoe 
where  five  parish  officers  were  concerned ;  and  it  might  even 

(a)  8  T.  R.  692.       (b)  Not  reported.       (c)  6  B.  &  Ad.  1069. 
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be  arranged  so  that  the  whole  five  should  never  interfere  on  1848* 
any  occasion.  It  was  for  the  jury  to  say  to  whom  the  credit 
was  given.*']  Malhin  v.  Vicker8taff(a)  is  an  authority  that 
an  overseer  is  bound  by  the  contract  of  his  co-overseer.  In 
the  next  place,  if  an  agent  has  made  a  contract  without  au- 
thority from  his  principal,  and  it  is  afterwards  ratified,  the 
principal  may  be  sued  upon  it  {b).  Here  the  ex-overseers 
may  be  considered  as  the  agents  of  their  successors,  although 
at  the  time  the  contract  was  entered  into  by  them  ihey  had 
no  authority;  and  there  is  evidence  that  they  adopted  it. 
The  defendants  should  have  disaffirmed  the  acts  of  their 
predecessors.  [^Parke,  B. — There  is  no  adoption  of  the  con- 
tract. As  to  Tibbott,  how  can  it  be  said  that  he  agreed  to 
be  personally  liable,  when  he  said  he  would  not  be  bound  ?] 

WelAjfi  contrd,  was  not  called  upon. 

Pabke,  B. — There  must  be  judgment  of  nonsuit  in  this 
case,  which  is  an  extremely  plain  one.  K  the  retainer 
be  looked  at,  it  appears  that  one  party  is  not  bound,  as  he 
disclaimed  his  retainer;  and  there  is  no  evidence  of  his 
having  afterwards  revoked  that  disclaimer.  The  truth  ie, 
the  defendants  would  have  been  glad  that  the  money  should 
have  been  paid  out  of  the  parish  funds,  which  was  prevented 
only  by  a  feud  that  existed  in  the  parish. 

Pollock,  C.  B. — In  this  case  there  is  an  action  against 
four  persons,  against  one  of  whom  there  never  was  any 
beginning. 

Aldersok,  B.,  and  Platt,  B.,  concurred. 

Judgment  of  nonsuit. 

(a)  3  B.  &  Aid.  89.  (b)  Story  on  Agency,  206. 
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Lee  v.  Stone  and  Others. 

JjY  order  of  VIce-Chancellor  Knight  Bruce,  the  following 
case  was  stated  for  the  opinion  of  this  Court: — 

John  Cook,  late  of  West  Bromwich,  in  the  county  of 
Stafford,  cooper,  deceased,  was,  at  the  respective  times  of 
making  his  will  hereinafter  mentioned,  and  of  his  decease, 
seised  for  an  estate  of  inheritance  in  fee-simple  in  posses- 
sion of  the  three  several  properties  in  his  said  will  respect- 
ively described,  and  thereby  devised  to  his  three  daughters 
therein  mentioned  respectively,  for  their  respective  lives. 

The  said  John  Cook,  on  the  24th  day  of  February, 
1840,  duly  made  and  executed  his  said  will,  (so  far  as  ma- 
.terial  to  the  present  c-ase),  as  follows: — 

"  I  give  and  devise  to  my  eldest  daughter,  Mary  Ann,  the 
wife  of  Henry  Stone,  of  West  Bromwich,  pawnbroker,  all 
that  my  messuage,  tenement,  or  dwelling-house,  where  I  now 
reside,  situate  in  High-street,  in  West  Bromwich  aforesaid, 
S*iiuch*iugh-  ^^  *^®  shop,  yard,  outbuildings,  and  premises  thereto  be- 
longing, and  also  all  that  newly-erected  messuage,  tenement, 
or  dwelling-house,  adjoining  to  the  last-mentioned  messuage, 
tenement,  or  dwelling-house,  on  the  north-west  side  there- 
of, with  the  shop,  garden,  outbuildings,  and  premises,  be- 
1841,  C.  died,  }^^  the  Same,  and  thereto  belonging;  To  hold  imto  my 
On  the  25th  said  daughter  Mary  Ann  Stone  and  her  assigns,  for  and 
L.  died?with. '  during  the  term  of  her  natural  life,  to  and  for  her  own  use 
out  having  h^  ^j^^  benefit,  subject  nevertheless  to  and  charged  and  charge- 

22nd  Deeem- 

ber,  184 1 ,  M.  and  her  hnihand  conyeyed  to  a  trustee,  as  well  the  property  demised  to  her  for  life  as 
that  devised  to  L.,  to  bold  to  the  use  of  M.,  for  the  joint  lives  of  herself  and  her  husband,  with 
remainder  to  the  survivor  in  fee: — Held,  that  the  word  ''  survivor"  in  the  will  must  be  con- 
strued according  to  its  ordinary  meaning ;  and  that,  on  the  death  of  L.,  the  property  given  to 
her  for  life  vested  absolutely  in  M.  in  fee. 

Also,  that  the  son  of  C.  could,  under  no  contingency,  become  entitled  to  any  interest  in  the 
property  given  to  M.  for  life. 

Also,  that,  under  the  wiU  and  deed,  the  husband  of  M.,  in  her  right,  had  an  estate  in  posses- 
sion during  tlie  joint  lives  of  himself  and  his  wife. 


Jan»  18. 

A  testator  de- 
vised three 
several  estates 
to  his  three 
daughters,  M., 
C,  and  L.,  for 
their  respect- 
ive lives,  with 
remainder  to 
their  children, 
as  tenants  in 
common  in 
fee,  provided 
that  if  any  or 
either  of  them 
should  die 
without  issue, 
the  property 
given  to  such 
daui^tershould 
go  and  accrue 
to  the  "  mrvi- 
von  or  iurvi' 
vor"  in  equal 
shares,  as  te- 
nants in  com- 
mon; and  if  all 
except  one 
should  die 
without  iiisue, 
then  the  shares 
of  such  daugl 
ters  so  dying 
should  go  to 
the"f«r»iiH)r," 
her  heirs  and 
assigns,  for 
ever.    On  the 
3rd  October, 
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able  as  hereinafter  mentioned.  And  from  and  after  the  1848. 
decease  of  my  s^d  daughter  Mary  Ann  Stone>  I  give  and 
devise  the  said  two  messuages,  tenements,  or  dwelling- 
houses,  shops,  gardens,  and  premises,  unto  all  and  every  the 
child  and  children  lawfully  begotten  of  my  said  daughter 
Mary  Ann  Stone,  if  more  than  one,  to  be  equally  divided 
between  them,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  if  there  shall  be  but  one  such 
child,  then  to  such  only  child,  his  or  her  heirs  and  assigns 
for  ever.  And  I  do  hereby  charge  and  make  chargeable 
the  property  hereinbefore  given  to  my  said  daughter  Mary 
Ann  Stone  for  life  as  aforesaid,  with  the  payment  of  two 
several  sums  of  twenty  pounds,  one  of  which  sums  I  give 
and  bequeath  to  my  daughter  Charlotte  Angell,  and  the 
other  I  give  and  bequeath  to  my  daughter  Lucy  Cook. 
And  I  give  and  devise  unto  my  said  daughter  Charlotte 
Angell  all  those  my  three  messuages,  tenements,  or  dwell- 
ing-houses, situate  in  the  High-street,  in  West  Bromwich, 
aforesaid,  adjoining  to  the  south-east  side  of  the  messuage 
or  dwelling-house  where  I  now  reside,  together  with  the 
outbuildings,  gardens,  and  premises  thereto  belonging,  and 
also  all  those  three  other  messuages,  tenements,  or  dwell- 
ing-houses, adjoining  the  said  last-mentioned  messuages  or 
dwelling-houses,  situate  in  Water-street,  in  West  Brom- 
wich, aforesaid,  together  with  the  outbuildings,  gardens, 
and  premises  thereto  belonging;  To  hold  unto  my  said 
daughter  Charlotte  Angell,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life,  to  and  for  her  own  use  and 
benefit.  And  from  and  after  the  decease  of  my  said  daugh- 
ter Charlotte  Angell,  I  give  and  devise  the  same  messuages,  ^ 
tenements,  or  dwelling-houses,  land,  and  premises,  imto  all 
and  every  the  child  or  children  of  my  said  daughter  Char- 
lotte Angell  lawfully  begotten,  if  more  than  one,  to  be 
equally  divided  between  them,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  if  there 
shall  be  but  one  such  child,  then  to  such  only  child,  his  or 
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1848.  her  heirs  and  assigns  for  ever.  And  I  give  and  devise  unto 
my  daughter  Lucy  Cook  all  those  my  three  messuages  or 
dwelling-houses  standing  and  being  in  the  High-street,  in 
West  Bromwich  aforesaidi  at  the  north-west  side  of  the 
messuages  or  dwelling-houses  hereinbefore  given  to  my  said 
daughter  Mary  Ann  Stone,  with  the  gardens^  outbuildings, 
and  premises  thereto  belon^g;  To  hold  unto  my  said 
daughter  Lucy  Cook,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  to  and  for  her  own  use  and  benefit 
And  from  and  after  the  decease  of  my  said  daughter  Lucy 
Cook,  I  give  and  devise  the  said  messuages,  tenements,  or 
dwelling-houses,  land,  and  premises,  unto  all  and  eveiy 
child  and  children  lawfully  begotten  of  my  said  daughter 
Lucy  Cook,  if  more  than  one,  share  and  share  alike,  an 
tenants  in  common,  and  not  as  joint  tenants,  and  if  there 
shall  be  but  one  such  child,  then  to  such  only  child,  his  or 
her  heirs  and  assigns  for  ever.  Provided  always,  and  it  is 
my  will^  that  if  any  or  either  of  my  said  daughters  shall 
depart  this  life  without  having  lawiul  issue  of  her  body  or 
bodies,  that  then  and  in  that  case,  the  property  hereinbe- 
fore given  to  such  daughter,  so  dying,  shall  go  and  accrue 
to  the  survivors  or  survivor  of  my  said  daughters,  their  or 
her  heirs,  executors,  administrators,  and  assigns;,  in  equal 
shares  and  proportions,  as  tenants  in  common,  and  not  as 
joint  tenants.  And  if  all  my  daughters,  except  one,  should 
depart  this  life  without  having  lawful  issue,  then  I  direct 
that  the  shares  of  such  daughters,  so  dying,  shall  go  to  the 
survivor  of  my  said  daughters,  her  heirs,  executors,  admini- 
strators,  and  assigns  for  ever." 

The  said  John  Cook  died  on  the  24th  day  of  January, 
1841,  without  having  revoked  or  altered  his  said  wHl,  and 
leaving  his  said  three  daughters,  (that  is  to  say),  Mary  Ann, 
the  vnfe  of  Henry  Stone,  Charlotte,  the  wife  of  John  Ani- 
gell,  and  Lucy,  the  wife  of  John  Atkins,  (in  the  said  will 
called  Lucy  Cook),  his  only  children  and  co-heiresses  at  law. 
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The  said  Churlotte  Angell  died  on  the  3rd  day  of  Octo-        1848. 
ber^  1841,  intestate,  and  leaving  a  son  John  Cook  Angell, 
her  only  child  and  heir-at-law. ,' 

The  said  Lucy  Atkins  died  on  the  25th  day  of  October, 
1841,  an  infant  under  the  age  of  twenty-one  years,  and 
without  leaving  or  ever  having  had  issue,  and  she  left  her 
sister,  the  said  Mary  Ann  Stone,  and  her  nephew,  the  said 
John  Cook  Angell,  her  co-heirs  at  law. 

By  an  indenture  of  release,  bearing  date  the  22nd  day  of 
December,  1841,  and  made  and  duly  executed  between  and 
by  the  said  Henry  Stone  and  Mary  Ann  his  wife  of  the 
one  part,  and  John  Dumbell,  therein  described,  of  the  other 
part,  (which  said  indenture  was  expressed  to  be  made  in 
pursuance  of  the  act  of  Parliament  passed  in  the  fourth 
year  of  her  present  Majesty,  and  intituled  "  An  Act  for 
rendering  a  Kelease  as  effectual  for  the  Conveyance  of 
Freehold  Estates  as  a  Lease  and  Belease  between  the  same 
Parties,"  and  was  duly  acknowledged  by  the  said  Mary 
Ann  Stone,  as  by  law  required  for  rendering  effectual  con- 
veyances by  married  women),  all  the  said  property  by 
the  said  will  of  the  said  testator,  John  Cook,  devised  to  the 
said  Mary  Ann  Stone  for  life,  and  also  all  the  said  property 
by  the  said  will  devised  to  the  said  Lucy  Atkins  for  life, 
together  with  all  the  appurtenances  thereunto  belonging 
respectively,  and  all  the  estate,  right,  title,  interest,  pro- 
perty^  possibility,  claim,  and  demand  whatsoever  of  them 
the  said  Henry  Stone  and  Mary  Ann  his  wife,  and  of  each 
of  them,  into  and  out  of  the  same  premises,  were,  (inter 
alia),  in  consideration  of  the  sum  of  ten  shillings  to  the  said 
Henry  Stone  and  Mary  Ann  his  wife,  p^d  by  the  said 
John  Dumbell,  duly  conveyed  by  the  said  Henry  Stone 
and  Mary  Ann  his  wife  unto  the  said  John  Dumbell  and 
his  Iwrs,  To  have  and  to  hold  the  same  imto  the  said  John 
Dumbell  and  his  heirs ;  nevertheless  to  the  use  of  the  said 
Mary  Ann  Stone  and  her  assigns,  for  and  during  the  joint 
natural  lives  of  them  the  said  Henry  Stone  and  Mary  Ann 
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1848.        his  wife^  without  impeachment  of  waste,  and  her  receipts 


Lb  alone  for  the  rents  and  profits  to  be  from  time  to  time  good 

Stomk.       discharges.     And  from  and  immediately  after  the  decease  of 

either  of  them  the  said  Henry  Stone  and  Mary  Ann  his  wife, 

to  the  use  of  the  survivor  of  them  the  said  Henry  Stone  and 

Mary  Ann  his  wife,  his  or  her  heirs  and  assigns  for  ever. 

The  said  Henry  Stone  and  Mary  Ann  his  wife  and  John 
Cook  Angell  are  all  now  living,  and  the  said  Mary  Ann 
Stone  has  not  and  has  never  had  any  issue. 

The  questions  for  the  opinion  of  the  Court  are — 

First,  whether  the  said  Mary  Ann  Stone,  or  the  said 
Henry  Stone  and  Mary  Ann  Stone  his  wife,  in  her  right, 
has  or  have  any  and  what  estate  in  possession  in  the  property 
by  the  said  will  devised  to  the  said  Lucy  Atkins  for  life. 

Secondly,  whether  the  said  John  Cook  Angell  has  any 
and  what  estate  in  possession  in  the  property  by  the  said 
will  devised  to  the  said  Lucy  Atkins  for  life. 

Thirdly,  whether,  contingently  or  otherwise,  the  said 
John  Cook  Angell  has  any  and  what  estate  in  reverrion, 
remainder,  or  expectancy  in  the  property  by  the  said  will 
devised  to  the  said  Lucy  Atkins  for  life. 

Fourthly,  whether  the  said  Mary  Ann  Stone,  or  the  said 
Henry  Stone  and  Mary  Ann  his  wife,  in  her  right,  has  or 
have  any  and  what  estate  in  possession  in  the  property  by 
the  said  will  devised  to  the  said  Mary  Ann  Stone  for  life. 

Fifthly,  whether,  contingently  or  otherwise,  the  said 
John  Cook  Angell  has  any  and  ^at  estate  in  reversion, 
remainder,  or  expectancy  in  the  property  by  the  said  will 
devised  to  the  said  Mary  Ann  Stone  for  life. 

Base,  for  Mary  Ann  Stone  and  Henry  Stone,  (Nov.  15). 
— First,  as  to  the  property  devised  to  Lucy  Atkins.  Upon 
the  death  of  Lucy  Atkins,  Mary  Ann  Stone  took  an  estate 
in  fee-simple  in  the  whole  of  the  property  devised  to  Lucy 
Atkins,  and  John  Cook  Angell  took  no  interest  what- 
ever in  that  property.     The  cases  collected  in  Jannan  on 
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Wills  (a)  ahew  that  the  word  "  survivor,"  like  every  other  1848. 
term,  when  unexplained  bj  the  context,  must  be  inter- 
preted according  to  ito  strict  literal  meaning.  In  the  case 
of  Feryustm  v.  Dunbar  (ft),  the  testator  gave  to  his  executor 
80  much  of  his  personal  estate  as  would  purchase  an  annuity 
of  £550,  which  he  gave  to  his  wife  for  life,  and  he  directed 
the  prindpal,  after  her  decease,  to  be  paid  to  his  children, 
that  is  to  say,  one  half  to  his  son  Geoi^e,  and  the  other 
half  to  his  daughters  Elizabeth  and  Charlotte  equally,  if 
living  at  the  death  of  their  mother ;  and  if  any  of  them 
should  die  in  the  lifetime  of  their  mother  leaving  issue,  he 
gave  that  share  to  the  issue  of  such  child  or  children 
^nally,  at  the  age  of  twenty'-one  years,  or  day  of  mar- 
riage; but  if  any  of  them  should  die  before  the  age  oi 
twenty-one  years  without  issue,  he  gave  that  share  to  the 
iUTvioors;  and  if  all  of  them  shoidd  die  without  leaving 
children,  the  same  was  to  fall  into  the  residue.  Charlotte 
died  leaving  children.  Elizabeth  afterwards  died  under 
age  and  without  issue.  The  question  was,  whether  the 
children  of  Charlotte  were  entitled  to  any  part  of  the  share 
of  Elizabeth.  Lord  Thurlow  said,  that  this  was  one  of 
those  cases  in  which  he  had  the  mortification  to  see,  that 
what  was  most  probably  the  testator's  intention  could  not 
be  executed  for  want  of  his  having  been  properly  advised 
and  having  sufficiently  explained  himself;  that  he  thought 
the  testator  meant  the  children  should  take  the  share  which 
would  have  accrued  to  the  parent  if  living;  but  not  having 
said  so,  but  limited  such  share  to  the  survivors  or  survivor, 
he  must  declare  George,  as  the  only  surviving  child,  enti- 
tled to  the  whole  of  Elizabeth's  share,  and  decreed  accord- 
ingly. So,  in  the  case  of  Crowder  v.  Stone  {c)^  where  a  tes- 
tator bequeathed  certain  stock  to  his  executors  in  trust  for 
his  wife  and  brother  for  their  respective  lives,  and  after  the 
decease  of  the  survivor,  to  be  divided  equally  between  his 

(tf )  Vol.  2,  p.  609.      {h)  8  B.  C.  C.  468,  n.       (c)  3  Russ.  217. 
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^848.^  nephew  and  four  nieoes ;  and  in  case  of  the  death  of  his  said 
nephew  or  of  anj  or  either  of  his  said  nieces  without  lawful 
issue  before  their  respective  parts  or  shares  should  become 
due  and  payable  to  them^  then  the  part  or  share  of  him, 
her^  or  them,  so  dying  without  issue,  should  go  and  be 
equally  divided  between  and  amongst  the  turvivor  and 
survivars  of  them,  share  and  share  alike.  At  the  decease 
of  the  testator's  wife,  (who  survived  his  brother),  one 
niece  only  was  alive,  several  of  the  deceased  nieces  having 
left  issue ;  and  it  was  held,  that  the  survivor  was  entitled 
to  the  whole.  Lord  Lyndhurst,  in  delivering  judgment, 
says,  "  It  was  contended,  that  the  words  'survivor  and  sur- 
vivors of  them'  were  to  be  construed  'other  and  others.' 
That  is  a  construction  which  the  Court  has  in  some  cases 
put  upon  those  or  similar  words ;  but  it  is  what  Lord  Eldon 
in  Davidson  v.  Dallas  (a)  calls  a  *  forced  construction  of  the 
term  survivor;'  and  he  contrasts  it  with  what  he  calls  its 
'  natural  meaning.'  It  is  a  construction  which  the  Court 
may  sometimes  be  compelled  to  adopt,  in  order  to  accom- 
plish the  intention  which  appears  on  the  whole  of  the  will; 
and  in  Wilmot  v.  fVtbnot^b),  it  was  scarcely  possible  to  put 
any  other  meaning  on  the  words.  But  in  looking  at  the 
language  and  the  provisions  of  this  will,  I  do  not  find  any 
such  necessity ;  and  it  seems  to  me  that  the  words  '  survivor 
and  survivors  '  are  here  to  be  taken  in  their  natural  mean- 
ing. The  shares  which  became  subject  to  the  operation  of 
the  bequest  to  the  survivor  and  survivors  will  be  divisible 
among  such  only  of  the  five  legatees  as  were  living  at  the 
time  when  the  events  happened  on  which  the  shares  were 
to  go  over  respectively."  In  Mibom  v.  Awdry  (c),  the  words 
''  survivors  and  survivor  "  were  construed  according  to  their 
strict  literal  meaning,  although  such  construction  led  to  an 
intestacy.  That  was  the  case  of  a  residuary  bequest  to  the 
testator's  nephews  and  nieces,  per  stirpes  equally  for  their 

(«)  14  VcB.  576.        (ft)  8  Ves.  10.        (c)  6  Ves.  4C5. 
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lives,  and  after  the  death  of  either,  that  share  to  be  paid  1848. 
equally  to  and  among  the  children  of  such  of  his  sud 
nephews  and  nieces  as  should  happen  to  die,  and  if  any  of 
his  said  nephews  and  nieces  should  die  without  leaving  any 
child  or  children,  then  the  share  of  him,  her,  or  them  so 
dying,  should  go  to  and  among  the  survivors  and  survivar  of 
them.  One  nephew  died  without  leaving  issue ;  then  an- 
other died  leaving  issue ;  a  third  then  died  without  issue, 
leaving  a  sole  survivor.  Sir  S.  P.  Arden,  M.  B.,  decided, 
that  the  share  of  the  third  belonged  exclusively  to  the  sur* 
vivor,  and  was  not  divisible  between  him  and  the  issue  of 
the  second.  Again,  in  Davidson  v.  Dallas  (a)^  the  same 
strict  construction  was  put  on  the  term  "  survivors ;"  Lord 
Eldon  observing,  that  *'  there  was  nothing  in  the  will  indi*- 
cating  a  general  intention  upon  which  the  forced  construc- 
tion of  the  term  '  survivors '  had  been  adopted.  The  words 
must  therefore  have  their  natural  meaning."  In  Leeming  v. 
Sherratt  (i),  Sir  James  ffiffram,  V.  C,  held  that  the  strict 
construction  of  the  term  must  prevail.  He  says,  **  In  Da^ 
vidson  y.  Dallas^  Lord  EldorCs  language  obviously  imports 
that  the  word  '  survivors '  is  to  be  construed  in  its  natural 
sense,  unless  the  will  itself  shews  that  it  was  used  by  the 
testator  in  a  different  sense."  There  is  nothing  in  this  will 
to  indicate  that  the  testator  used  the  term  **  survivor "  in 
any  other  than  its  ordinary  sense.  As  to  the  property  de- 
vised to  his  daughters,  he  gives  them  life-estates  cmly ;  but 
in  the  event  of  either  of  them  dying  without  issue,  he 
makes  a  different  disposition,  and  gives  to  the  survivon  or 
survivor  the  fee-simple  in  the  share  of  the  deceased.  It  is 
difficult  to  see  what  language  could  have  been  used  more 
plainly  indicating  an  intention  to  give  the  surviving  daugh- 
ters an  estate  in  fee.  If  the  word  '^ heirs"  receives  its 
natural  interpretation,  there  can  be  no  tenancy  in  common 
between  Mary  Ann  Stone  and  John  Cook  AngeU.     The 

(a)  14  Yes.  676.  {h)  2  Haro,  14. 
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1848.  ^  object  of  the  latter  part  of  the  proviso  was  to  meet  an  eyent 
which  cannot  now  happen.  If  the  first  daughter  had  died 
without  issue^  the  survivors  would  have  taken  an  estate  in 
fee-simple  as  tenants  in  common;  and  the  testator  intended 
that  the  latter  part  of  the  proviso  should  operate  by  way  of 
executory  devise  of  the  accruing  share  in  the  event  of  the 
second  daughter  dying  without  issue. 

Secondly,  with  respect  to  the  property  devised  to  Mary 
Ann  Stone,  the  testator  gives  each  of  his  daughters  an 
estate  for  life,  with  remainder  in  fee  to  their  children,  so 
that  each  child  when  bom  would  take  a  vested  interest: 
Doe  V.  Perryn  (a),  Right  v.  Oefer(J),  Docy.  Haphmsan{c). 
But  until  the  contingency  happened,  the  inheritance  de- 
scended to  the  testator's  heir-atrlaw.  The  result  of  which 
would  be,  that  if  all  the  daughters  were  vrithout  issue  at 
the  time  of  his  death,  the  inheritance  would  descend  to 
them  as  co-heiresses.  Upon  the  death  of  Lucy  Atkins 
without  children,  John  Cook  Angell  and  Mary  Ann  Stone 
took  each  a  moiety  of  the  inheritance  as  co-heirs  of  the  tes- 
tator. Consequently,  at  the  time  of  the  execution  of  the 
deed  of  the  22nd  of  December,  1841,  Mary  Ann  Stone  had 
an  estate  for  life  in  the  share  originally  devised  to  her,  and 
also  a  moiety  of  the  inheritance.  That  is  now  subject  to 
the  uses  declared  by  the  deed.  The  effect  of  that  convey- 
ance was  to  merge  the  life-estate  in  the  reversion,  and  to 
destroy  the  contingent  remainder:  Purefoy  v.  Boffers{d)f 
Mansetly.  ManseH(e),  Feame  on  Contingent  Remainders, 
339. 

Winser,  for  John  Cook  Angell. — Upon  the  death  of 
Lucy  Atkins,  John  Cook  Angell  took  an  estate  in  fee- 
simple  in  her  share,  as  tenant  in  common  with  Mary  Ann 


(a)  3  T.  R.  484.  (d)  2  Saund.  380. 

(6)  5  B.  &  C.  866.  !   le)  2  P.  Wms.  678, 

(c)  6  Q.  B.  223. 
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Stone;  and  upon  the  death  of  the  latter  without  ifisue,  he      ^  1848. 
would  be  entitled  to  the  whole  estate.     The  word  "  sur- 
viyor"  requires  such  an  interpretation,  in  order  to  carry  out 
the  intention  of  the  testator.    K  the  words  "  survivors  or 
survivor  *'  in  the  former  part  of  the  proviso  signify  ^*  others 
or  other/'  as  they  clearly  do,  the  word  "  survivor,''  in  the 
latter  branch  of  the  proviso,  must  receive  the  same  con- 
struction.   In  the  former  part  of  the  proviso  tiie  testator 
uses  the  word  '*  property ;"  in  the  latter,  the  word  *^  share." 
Those  words  are  not  identical  in  their  meaning;  but  the 
word  '^  share "  was  intended  to  apply  to  tiie  share  whidi 
accrued  to  the  survivors  on  the  death  of  the  first  daughter. 
The  last  surviving  daughter  coidd  only  take  an  accruing 
share.     A  different  construction  of  the  word  '*  survivor '- 
would  create  an  intestacy  as  to  this  property,  on  the  death 
of  Mary  Ann  Stone  without  children.     It  is  true  that  the 
word  **  survivor"  has,  in  some  instances,  been  construed  ac- 
cording to  its  ordinary  meaning;  but,  in  those  cases,  the 
context  and  general  intention  of  the  testator  expressed  on 
the  &ce  of  the  will  required  such  a  construction.     Here 
the  context  and  general  intention  shew  that  the  words 
**  survivors  or  survivor  "  ought  to  be  construed  *'  otheit»  and 
other."     In  Tolderty  v.  CoU{a\  Jjord  Abinffer,  C.B.,  says, 
*'  A  Court  of  justice  has  no  right,  in  interpreting  a  will,  to 
make  a  probable  conjecture  of  what  a  testator  would  have 
done  in  a  particular  case,  and  then  to  do  it  for  him,  when 
there  are  no  words  in  the  will  to  justify  that  course."    In 
Harmon  v.  Dickmson  (b),  the  testator  bequeathed  equal 
sums  for  the  benefit  of  his  two  granddaughters  for  life  and 
their  children  respectively;  but,  if  either  died  witiiout  issue, 
her  share  to  go  to  the  children  of  the  survivor.     One  of  the 
granddaughters  married  and  died  in  the  lifetime  of  the 
other,  leaving  children;  the  other  died  unmarried:  and  it 
was  held,  tiiat  the  children  took  each  of  the  shares.    In 

(a)  1  M.  &  W.  287.  (b)  1  Bro.  C.  C.  91* 

VOL.  L  T  Y  EXCH« 
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1848.  Aitan  v.  Brooks  {a\  the  testator  bequeathed  certain  stock 
to  A.  and  B.  for  their  lives,  and  on  their  deaths  to  their 
children  then  living,  who  should  attain  the  age  of  twenty- 
one  years;  but  in  case  any  of  the  children  should  die  before 
they  attained  that  age,  the  testator  gave  the  share  of  such 
deceased  child  to  the  survivor ;  provided,  that  in  case  either 
A.  or  B.  should  leave  any  child  living  at  their  respective 
deceases,  but  which  should  all  die  before  they  attained  the 
age  of  twenty-one  years,  then  the  share  of  such  legatee  so 
dying  should  go  to  the  survivor  of  them  the  said  A«  and  B. 
A«  died  in  the  lifetime  of  B.,  leaving  a  child,  who  attained 
twenty-one:  B.  afterwards  died  without  issue.  ShadweJI, 
y.C.,  held,  that  A.'s  personal  representatives  were  en- 
tided  to  B.'s  moiety,  observing,  that  the  word  ^* survivor" 
must  of  necesdty  be  taken  to  mean  ''other;"  for  the  testator 
contemplated  the  event,  not  of  one  of  the  l^atees  dying 
in  the  lifetime  of  the  other,  but  of  one  of  them  dying  child- 
less. A  similar  construction  was  put  upon  the  word  ^'snr- 
vivor  "  in  Doe  v.  Wa%newright{b)  and  Leake  y.  Robinson  {c). 
Then,  as  to  tiie  effect  of  the  deed  of  tiie  22nd  of  December, 
1841,  there  could  be  no  merger.  Treating  the  devise  as 
two  separate  limitations,  there  is,  first,  an  estate  for  life  to 
each  of  the  daughters,  then  a  contingent  remainder  to  the 
unborn  children,  witii  an  alternative  contingent  remainder 
to  the  survivor,  and  an  executory  devise  over :  Braumsward 
V.  Edwards  {d)j  Doe  v.  HawelUe).  The  deed  would  only 
operate  to  defeat  the  contingent  remainders,  but  would 
have  no  effect  on  the  executory  devise :  Cruise's  Dig.  tit 
xxxix.  Merger,  ss.  80,  84. 

Rose  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  7  Sim.  204.  {d)  2  Ves.  243. 

(ft)  5  T.  R.  427.  (0  10  B.  &  C.  191. 

(c)  2  Mer.  394.. 
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Pollock^  C.  B. — The  question  in  this  case  is,  whether        1848. 
the  words  **  survivar  or  survivors/*  occurring  in  the  will  of 
John  Cook,  are  to  be  construed  according  to  their  natural 
import,  or  as  meaning  "  other  or  others.^ 

The  testator  had  three  daughters,  Mary  Ann,  the  wife 
of  Henry  Stone,  Charlotte,  the  wife  of  John  AngeU,  and 
Lucy,  afterwards  the  wife  of  John  Atkins,  but  who  at  the 
date  of  the  will  was  unmarried. 

By  the  will  in  question,  the  testator  gave  a  real  estate  to 
his  daughter  Mary  Ann  for  her  life,  with  remainder  to  her 
children  as  tenants  in  common  in  fee ;  and  he  gave  another 
real  estate  to  each  of  his  two  other  daughters,  Charlotte 
and  Lucy,  for  their  respective  liyes,  with  like  remainders  to 
their  respective  children  in  fee.  Then  follows  this  proviso: 
— "  Provided  always,  and  it  is  my  will,  that  if  any  or  either 
of  my  said  daughters  shall  depart  this  life  without  having 
lawful  issue  of  her  body  or  bodies,  that  then  and  in  that 
case  the  property  hereinbefore  given  to  such  daughter  so 
dying,  shall  go  and  accrue  to  the  survivors  or  survivor  of 
my  said  daughters,  their  or  her  heirs,  executors,  admini- 
strators, and  assigns,  in  equal  shares  and  proportions,  as 
tenants  in  common,  and  not  as  joint  tenants.  And  if  all 
my  daughters,  except  one,  should  depart  this  life  without 
having  lawful  issue,  then  I  direct  that  the  shares  of  such 
daughters,  so  dying,  shall  go  to  the  survivor  of  my  said 
daughters,  her  heirs,  executors,  administrators,  and  assigns, 
for  ever.'* 

The  testator  died  in  January,  1841.  On  the  3rd  of 
October  following,  Charlotte  AngeU  died  intestate,  leaving 
a  son,  John  Cook  Angell,  her  only  child  and  heir.  And 
on  the  25th  of  the  same  month  of  October,  1841,  Lucy 
Atkins  died  an  infant,  never  having  had  any  child. 

The  case  states,  that,  on  the  22nd  of  December,  1841, 
Stone  and  his  wife  conveyed  to  John  Dumbell  and  his 
heirs,  as  well  the  property  devised  to  Mary  Ann  Stone  for 
life,  as  also  that  devised  to  Lucy  Atkins  for  life,  to  hold 

yy2 
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1848.  the  same  to  Dumbell  and  his  heirs,  to  the  use  of  Afaiy  Ann 
Stone  for  the  joint  lives  of  herself  and  her  husband,  with 
remainder  to  the  survivor  of  them  in  fee. 

The  question  is,  whether,  on  the  death  of  Lucy,  Maiy 
Ann  Stone,  as  the  then  sole  surviving  daughter  of  the 
testator,  took  the  whole  of  the  estate  originally  devised  to 
Lucy,  or  whether  John  Cook  AngeU,  as  heir-atrlaw  of 
Charlotte  his  mother,  took  one  moiety  of  it.  And  this  de- 
pends upon  the  construction  to  be  put  upon  the  word  **  ^icr- 
vivar**  as  occurring  in  the  proviso :  if  it  is  to  be  construed 
according  to  its  natiural  meaning,  certainly  Mary  Ann  is 
entitled  to  the  whole,  for  she  alone  survived  Lucy;  if  it 
means  "  other,"  then  John  Cook  AngeU,  as  hdr-at-law  of 
his  mother  Charlotte,  is  entitled  to  one  moiety. 

We  are  of  opinion,  that  in  this  case  there  is  nothing  to 
justify  us  in  giving  to  the  word  '^survivor"  any  other  than 
its  natural  meaning.  Even  admitting  that  there  are  cases 
in  which  the  Courts  have  taken  upon  themselves  to  say 
that  by  the  words  "  survivors  or  survivor  "  the  testator  must 
have  meant  *^  others  or  other ^^^  though  there  has  been  no- 
thing to  warrant  such  a  construction  beyond  the  strong 
probability  that  the  testator  may  so  have  intended,  yet  it  is 
also  certain  that  the  almost  uniform  current  of  authority  on 
this  subject  for  above  half  a  century  has  run  in  an  opposite 
direction ;  and  this  on  very  sound  and  reasonable  princi- 
ples. It  may  be,  that  by  a  rigid  adherence  to  the  ordinaxy 
meaning  of  the  testator's  words,  the  Courts  may  sometimes 
disappoint  the  intention  which  he  really  had,  and  which,  by 
the  words  in  question,  he  meant  to  express;  but  this  is  a 
misfortune  against  which  it  is  impossible  to  guard ;  it  arises, 
not  from  any  defect  of  the  law,  but  from  the  n^lect  of  the 
testator  in  not  using  language  calculated  to  express  his  real 
meaning.  The  law  admits  of  no  will  except  a  will  reduced 
into  writing,  and  signed  by  the  testator;  and  we  are  vio- 
lating the  law  whenever  we  receive,  as  a  testator^s  will, 
not  what  he  has  written,  but  what  we  conjecture  he  meant 
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to  haye  writteiL  Of  course^  this  observation  does  not  apply  1848. 
to  a  case,  where,  on  the  face  of  the  will,  it  appears  that  any 
word  of  known  import  is  used  in  some  other  than  its  definite 
sense,  differing  from  its  ordinary  sense.  We  are  bound, 
then,  to  give  such  word  the  sense  in  which  it  has  been  used, 
in  the  same  way  as  if  the  testator  had  in  terms  said  he  in- 
tended so  to  use  it.  It  is  impossible  to  lay  down  any 
general  rule  beforehand,  defining  what  will  in  each  case  be 
sufficient  to  enable  a  Court  to  say,  firom  matter  apparent  on 
the  face  of  the  will,  that  the  testator  is  using  any  word  not 
according  to  its  ordinary  meaning.  It  is  sufficient  for  us  to 
say,  that  there  must  be  something  beyond  the  mere  proba- 
bility, however  strong,  that  the  testator  was  not  aware  of 
the  precise  effect  of  the  language  he  has  used.  In  this  case 
there  is  nothing  to  shew  to  us  that  the  word  "  survivor  * 
was  used  in  any  other  than  its  ordinary  sense,  and  there- 
fore w^e  must  give  to  it  its  ordinary  meaning,  and  hold  that 
the  property  given  to  Lucy  for  her  life,  on  her  death,  vested 
absolutely  in  Mary  Ann  in  fee. 

On  the  same  principle  precisely,  we  must  hold,  that  un- 
der no  possible  contingency  can  John  Cook  Angell  become 
entitled  to  any  interest  in  the  property  given  to  Mary  Ann 
Stone  for  her  life. 

By  the  fourth  question  put  to  us,  we  are  requested  to 
state  whether  Stone  and  his  wife,  or  either  of  them,  have 
now  any  and  what  estate  in  possession  in  the  property  de- 
vised to  Mrs.  Stone  for  her  life.  On  this  part  of  the  case» 
some  arguments  were  addressed  to  the  Court  as  to  what 
was  the  effect  of  the  deed  of  December  22,  1841,  on  the 
contingent  remainders  in  fee  expectant  on  the  life-estate 
^ven  to  Mrs.  Stone ;  but  the  question  proposed  to  us  is 
only  as  to  whether  Mr.  and  Mrs.  Stone  have  now  any  and 
what  estate  in  possession  in  this  property;  and  it  is  perfectly 
dear,  under  the  operation  of  the  will  and  deed,  that  Mr. 
Stone,  in  right  of  his  wife,  has  an  estate  in  possession  during 
the  joint  lives  of  himself  and  his  wife. 
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1848.  On  these  principles  we  shall  certify  our  opinion  to  Yice- 

Chancellor  Knight  Bruce. 

A  certificate  in  conformity  with  the  above  opinion  was 
accordingly  sent. 


j^^  20.  Simpson  ».  Kand. 

A  declaration  X  HIS  was  a  motion  for  a  rule  to  shew  cause  why  the 
MunUor  mo-  ^^  ^^  second  counts  of  the  declaration  in  this  case  should 
My  paid,  toge-  ^ot  be  Struck  out  at  the  cost  of  the  plaintiff,  on  the  ground 
count  which,  in  that  both  thosc  counts  were  founded  on  the  same  subject- 
stated,  that,  in  ii^ttcr  of  complaint,  unless  a  judge  at  chambers,  upon  re- 
SSt  ^^e'^ab-  ^®^®°<^  ^""^  ^  ^^>  should  allow  the  counts  to  stand  under  the 
tiff,  at  tiie  de-'  conditions  of  the  rule  of  Hil.  Term,  4  Will  4,  r.  6,  7. 

fendant  8  re-  • 

quest,  had  con-  The  first  couut  Stated,  that  before  and  at  the  time  of  the 
to  a  third  party,  Commencement  of  the  suit,  and  before  and  at  the  time  of 
inthepiamtiflTa  making  the  promise  thereinaflber  mentioned,  and  thence 
hia  credit  and  aflerwards,  to  wit,  hitherto,  the  defendant  was  lawfully 
certain  sham'  possessed  and  the  registered  holder  of  divers,  to  wit,  fifty 
eom^T  ^of  '^Iwurcfl  of  and  in  a  certain  railway  company,  that  is  to  say, 
which  the  de-  the  Leeds  and  Bradford  Railway  Company,  being  a  coin- 
registered  pany  mentioned  in  and  incorporated  by  a  certain  act  of 
fendant  pro- ^'  Parliament  made  and  passed  in  the  8th  year  of  the  reign 
puSi^to  de-  ^^  ^^^  present  Majesty,  intituled  "  An  Act  for  making  a 
liver  to  him  Railway  from  Leeds  to  Bradford,  with  a  Branch  to  the 
allotted  in  re-  North  Midland  Railway ;"  and  thereupon,  before  the  com- 
2ares°and  nienccment  of  this  suit,  to  wit,  on  &c.,  in  consideration  of 
to  indemnify  the  premises,  and  that  the  plaintiff,  at  the  request  and  on  the 
loss  which  behalf  of  the  defendant,  had  theretofore,  to  wit,  then,  in  the 

might  arise  by 
reason  of  the 

non-performanee  of  the  defendant's  promise.  It  then  alleged  the  non-delivery  to  the  plaintiff 
of  certain  new  shares  allotted  to  the  defendant;  and  that,  by  reason  thereof,  the  plain- 
tiff was  foroed  and  obliged  to  expend  and  did  expend  a  large  sum  of  money,  in  order  to  per- 
form his  said  contract  of  sale : — Held^  that  the  two  counts  were  not  in  violation  of  the  nile  of 
H.  T.,  4  Will.  4,  r.  5,  which  prohibits  several  counts,  unless  a  distinct  subject-matter  of  com- 
plaint is  intended  to  be  established  in  respect  of  each. 
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name  of  the  plaintiff^  and  on  the  personal  credit  and  re-  1848. 
sponsibilitj  of  the  plaintiff^  contracted  to  sell  fifty  ahaies  of 
and  in  the  said  railway  company,  that  is  to  say,  the  said 
fifty  shares,  to  certunpeorsons  imknown  to  the  defendant,  and 
to  which  said  persons  also  the  defendant  was  unknown,  at  and 
for  certain  prices  in  that  behalf,  that  is  to  say,  twenty  of  the 
said  shares,  to  wit,  to  one  T.  Hammant,  at  and  for  the  price 
of  22L  17«.  6dL  for  each  and  every  of  the  said  last-mentioned 
shares,  and  thirty  of  the  said  shares,  to  wit,  to  certain  per- 
sons carrying  on  business  under  the  name  or  firm  of  Messrs. 
Bhodes  &  Co.,  at  and  for  the  price  of  23L  2s.  6d.  for  each 
and  every  of  the  said  lastF-mentioned  shares,  with  all  ad- 
vantages which  idiould  accrue  in  respect  of,  or  be  incident 
to  the  said  shares  respectively,  he  the  defendant  then  pro- 
mised the  plaintiff,  amongst  other  things,  to  deliver  to  the 
plaintiff  all  the  scrip  in  respect  of  all  new  shares  in  the  said 
company  which  should  be  issued  to  and  received  by  the 
defendant  in  respect  of  such  new  shares,  which  said  new 
shares  should  be  allotted  in  respect  of  the  said  fifty  shares 
respectively,  or  any  of  them,  to  the  defendant  as  the  regis- 
tered holder  of  the  last-mentioned  shares,  or  any  of  them, 
that  is  to  say,  prior  to  the  defendant  ceasing  to  be  the  re- 
gistered holder  thereof  under  or  in  consequence  of  the  said 
contract  of  sale,  on  payment  and  satisfaction  by  the  plain- 
tiff to  the  defendant  of  all  payments  made  by  the  defend- 
ant as  such  registered  holder  to  the  said  company  in 
respect  of  such  new  diares  and  such  scrip,  and  to  save 
harmless  and  indemnify  the  plaintiff  from  all  loss,  damage, 
costs,  and  charges,  which  should  or  might  arise  or  happen 
to^  or  be  incurred  by  the  plaintiff  for  or  by  reason  of  the 
non-performance  or  non-observance  or  non-fulfilment  by 
the  defendant  of  the  said  contracts  entered  into  by  the 
plaintiff  in  manner  aforesaid,  or  either  of  them,  or  any 
part  thereof  respectively.  And  the  plaintiff  in  fact  saith, 
that  afterwards,  and  whilst  the  defendant  continued  to  be, 
and  w^^  lawftdly  possessed  of,  and  the  registered  holder  of 
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1848.  divers  of  the  said  fifty  shares^  and  before  ceasing  to  be  such 
under  or  in  consequence  of  the  bbH  contracts  of  sale,  or 
otherwise*  to  wit,  twenty  thereof,  to  vrit,  on  &c,  the  said 
railway  company  allotted  to  the  defendant,  as  and  then 
being  such  registered  holder  thereof,  divers,  to  wit,  twenty 
new  shares  in  the  said  company  of  60L  each  respectively, 
and  twenty  other  new  shares  therein  of  12L  lOs.  each 
respectively,  under  and  subject  to  the  payment  of,  to  wit, 
6L  by  the  hundred  of  the  said  amounts  of  the  sud  several 
new  shares  so  allotted,  that  is  to  say,  the  sum  of  62/.  10#.j 
by  the  defendant  to  the  said  company,  on  or  before  the 
20th  day  of  December  in  the  year  last  aforesaid;  and  after- 
wards, to  wit,  on  Ac,  he  the  defendant  having  theretofore, 
to  wit,  on  &c.,  paid  to  the  sud  railway  company  the  siud 
5L  by  the  hundred  of  the  said  amounts,  that  is  to  say,  the 
said  sum  of  62L  lOs.  in  respect  of  the  said  several  new 
shares  so  allotted  as  aforesaid,  the  Bsid  company  thereupon 
then,  and  whilst  the  defendant  continued  such  r^stered 
holder  as  aforesaid,  issued  to  the  defendant,  and  the  defend- 
ant then  received  from  the  said  company,  twenty  scrip  in 
respect  of  the  said  twenty  new  shares  of  50/.  each  so  allotted 
as  aforesaid,  and  twenty  other  scrip  in  respect  of  the  said 
twenty  other  new  shares  of  12L  lOs.  each,  so  allotted  as 
aforesaid.  And  the  plaintiff  further  saith,  that  the  said  sum 
of  5L  by  the  hundred,  so  amounting  as  aforesaid,  and  so  paid 
as  aforesaid,  was  the  only  payment  made  by  the  defendant^ 
as  such  registered  holder  as  aforesaid,  to  the  said  company 
in  respect  of  such  new  shares  aforesaid  and  such  scrip ;  and 
that  he  the  plaintiff  hath  always,  firom  the  time  of  the  said 
allotting  of  the  sud  new  shares,  been  ready  and  willing  to 
pay  to  the  defendant  the  said  sums  so  amounting  as  afore- 
said, under  and  subject  whereto  the  said  several  new  shares 
were  so  allotted  as  aforesaid,  and  afterwards,  and  within  a 
reasonable  time  after  the  said  shares  were  so  allotted  as 
aforesaid,  to  wit,  on  &c.,  offered  to  the  defendant  to  pay 
him  the  said  sums  so  amounting  as  aforesaid,  and  tben  le- 
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-quested  him  the  defendant  to  deliver  to  him  the  plaintiff  1848. 
the  said  scrip  in  respect  of  the  several  new  shares  in  the 
said  company,  of  all  which  the  defendant  then,  to  wit,  on 
&c.,  had  notice.  Nevertheless  the  defendant  disregarded 
his  sud  promise  in  this,  to  wit,  that  altiiough  a  reasonable 
time  from  and  after  the  said  request,  and  also  from  and 
after  the  said  receipt  by  the  defendant  of  the  said  scrip, 
had  elapsed  before  the  commencement  of  this  suit  for  the 
delivery  of  the  said  scrip  by  the  defendant  to  the  plaintiff, 
the  defendant  did  not  nor  woidd,  when  he  was  so  requested 
as  aforesaid,  or  at  any  otiier  time,  deliver  the  said  scrip,  or 
any  part  thereof,  to  the  plaintiff;  by  means  and  in  conse- 
quence whereof  the  plaintiff  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  foiled  and 
obliged  to  expend,  and  did  expend  by  reason  of  the  said 
contract  so  made  by  him  as  aforesaid,  and  the  said  neglect 
of  the  defendant,  divers  large  sums  of  money  to  a  large 
amount,  to  wit,  710/.  in  and  about  the  purchase  of  twenty 
otiier  of  the  said  new  shares  of  502.  each,  and  of  twenty 
others  thereof  at  12/.  \0s.  each,  in  order,  and  for  the  pur- 
pose of  performing  the  said  contract  so  made  with  the  said 
T.  Hammant  as  aforesaid,  and  in  and  about  the  discharging 
and  satisfying  the  loss  and  damage  caused  by  the  inability 
of  the  plaintiff  to  perform  the  said  contract  so  made  by  him 
on  behalf  of  the  defendant  as  aforesaid,  and  has  lost  all 
interest,  gains,  and  profits  which  he  might  and  otherwise 
would  have  made  from  using  the  said  sum  of  money  so 
expended  as  aforesaid.  And  for  assigning  a  further  breach 
of  the  said  promise  of  the  defendant  the  plaintiff  says,  that, 
although  afterwards,  to  wit,  on  &c.,  the  plaintiff  gave 
notice  to  the  defendant  of  the  last-mentioned  premises,  and 
then  requested  the  defendant  to  save  harmless  and  in- 
demnify him  the  plaintiff  from  and  against  the  said  sums 
of  money  so  laid  out  and  expended  by  the  pluntiff  for  the 
due  performance  of  the  said  contract  for  sale  as  aforesaid, 
and  from  and  against  all  loss  and  damage  in  respect  thereof^ 
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1848.  yet  the  defendant  did  not  nor  would,  when  he  was  so  ie» 
quested  as  List  aforesaid,  or  at  any  other  time,  indemnify 
and  save  harmless  the  plaintiff  from  the  said  sums  of  money^ 
or  any  part  thereof^  or  from  all  loss  and  damage  in  respect 
thereof,  but  has  wholly  neglected  and  refused  so  to  do;  by 
means  whereof  the  plaintiff  hath  from  thence  hitherto  lost 
and  been  deprived  of  the  use  and  benefit  of  the  said  sums 
of  money,  and  of  divers  great  gains  and  profits,  amounting, 
to  wit,  to  lOOOil,  which  he  might  and  but  for  the  premises 
would  have  had  and  received  in  respect  thereof. 

The  second  count  was  an  indebitatus  count  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant. 

Aihertony  in  support  of  the  motion. — The  two  counts  are 
founded  on  the  same  subject-matter  of  complaint,  and  are 
in  contravention  of  the  rule  of  Hilary  Term,  4  WilL  4,  r.  5. 
The  special  count  discloses  a  contract,  whereby,  in  con- 
sideration of  the  plaintiff  having  at  the  defendant's  request 
contracted  to  sell  to  a  third  party  in  the  plaintiff's  name, 
and  on  his  personal  credit  and  responsibility,  certain  shares 
in  .  taaway  company,  of  which  the  defendant  was  the 
r^stered  holder,  the  defendant  promised  the  plaintiff  to 
deliver  to  him  all  new  shares  allotted  in  respect  of  the  said 
shares,  on  payment  to  the  defendant  of  all  payments  made 
by  him  to  the  company  in  respect  of  such  new  shares,  and 
to  save  harmless  and  indemnify  the  plaintiff  from  all  loss 
incurred  by  him  by  reason  of  the  non-performance  of  the 
defendant's  promise.  It  then  states  in  substance,  the  non- 
delivery to  the  pldntiff  of  certain  new  shares  allotted  to  the 
defendant,  and  that  by  reason  thereof  the  plaintiff  was 
obliged  to  expend  a  large  sum  of  money  in  the  purchase  of 
other  shares  for  the  purpose  of  performing  his  contract. 
Bayliffe  v.  Buttertoorth  (a)  is  an  authority  to  shew,  that, 
under  those  circumstances,  a  special  count  is  wholly  unneoes- 

(a)  Ante,  p.  426. 
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saiy.  There  the  defendant  had  employed  the  plaintiff^  a  1848. 
broker  at  Liverpool^  to  sell  for  him  twenty  railway  scrip 
shares.  The  plaintijOT  sold  them  to  another  broker  at  Liver- 
pool ;  but;  not  being  delivered  at  the  proper  time^  the  pur- 
chaser bought  twenty  other  scrip  shares  in  the  market  at  an 
advanced  price,  and  claimed  the  difference,  which  the  plain- 
tiff paid;  and  it  was  held,  that  he  might  recover  back  the 
money  so  paid  under  the  common  count  for  money  paid. 
The  only  difference  in  the  present  case  is,  that  the  declara- 
tion allies  a  contract  to  indenmify,  followed  up  by  a  state- 
ment that  the  plaintiff  lost  the  use  of  the  money  disbursed. 
[Parke,  B. — How  is  this  money  paid  for  the  use  of  the 
defendant?  He  has  not  authorised  the  purchase  of  shares 
on  his  account.]  The  plaintiff  was  under  an  obligation  to 
deliver  the  shares,  tlierefore  he  paid  the  money  by  compul- 
sion, and  in  order  to  maintain  his  credit.  [Parke,  B. — The 
defendant  does  not  say  '^purchase  the  shares  on  my  account, 
and  I  will  pay  you  again;"  but  he  merely  agrees  to  indemnify 
the  plaintiff  from  any  loss  which  he  might  sustun  by  the 
non- delivery  of  the  new  shares  allotted  to  the  defendant.] 

Per  Curiam  {a). — There  ought  to  be  no  rule. 

Bule  refused. 


(a)  Pollocky  C.  B.y  Pitrhe,  B.,  Alderson,  B.,  and  Bol/ey  B. 
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,     ^ ,  Thompson  v.  Universal  Salvage  Company. 

Jan,  24. 

Iq  an  action  ASSUMPSIT. — The  dedoratioii  commenoed  by  stating 

against  a  joint-  ,                                                              .                           «  . 

stock  company  that  the  Said  companj^  before  and  at  the  time  of  the  making 

MJT^notejjIhe'*  ^^  ^^^  promissory  note  thereinafter  mentioned^  was  and  still 

sS^el  tiuS  ^,  is  a  joint-stock  company,  completely  registered  by  the  name 

company  was  of  the  Universal  Salvage  Company,  and  had  obtained  a  oer- 

completely  re*  .^             ^            ,               ,          .                       .      i  i        i 

gistered;  that  tiiicate  ot  complete  registration,  as  required  by  the  statute 

:s:c.[:X^&8  Vict  c.  110. 

beingtwoof  the  The  first  count  then  stated,  that  heretofore,  to  wit,  on  the 

directors  of  the 

company,  made  24th  of  June,  1847,  one  Samuel  Price,  and  one  Christopher 
sory  note,  and  Luud,  then  being  two  of  the  directors  of  the  said  company, 
^l2*on Shalf  ™*^®  ^®^^  promissory  note  in  writing,  and  thereby  pro- 
of the  com-  mised,  on  behalf  of  the  said  company,  to  pay  to  the  plaintiff, 

pany*  to  pay  to 

the  plaintiff,  or  or  to  his  order,  the  sum  of  32/.  4«.  9dl,  the  balance  of  his  (the 

32/.°4«.T<f.,  the  plaintiff's)  account  due  from  the  siud  company,  three  months 

''u^tiff '^^  ***•  after  the  date  of  the  said  note,  which  period  had  elapsed 

ooont  dne  from  before  the  Commencement  of  this  suit ;  which  said  promis- 

which  note  was  sory  note  was  then  signed  by  the  said  Samuel  Price  and 

s.1p.  ajmd  c.  h,  Christopher  Limd,  and  was  then  made  by  them,  and  in  their 

"*  d^  tiT"  names,  and  on  behidf  of  the  said  company,  and  then  was 

and  in  their  and  is  expressed  by  them  to  be  made  on  behalf  of  the  aald 

behalf  of  the  Company,  and  was  then  countersigned  by  the  secretary  of 

Sra^iw 'andta  ^^^  ^^  Company ;  and  thereupon,  to  wit,  on  the  same  day 

^j^P^^^^^y  and  year  aforesaid,  the  said  company,  in  consideration  of  the 

made  on  behalf  premises,  then  promised  the  plaintiff  to  pay  him  the  amount 

pany,  and  was  ^^  ^hc  Said  promissory  note,  according  to  the  tenor  and  effect 

then  oonnter.  f  kprAnf 

signed  by  the  ^^^^^^* 

secretary  of  the  General  demurrer,  and  joinder. 

company;  and 

thereupon  the  The  defendants'  points  for  argument,  amongst  others, 

TOurdmitio&  were,  that  it  was  not  averred  that  the  promise  of  the  com- 

ofthepremiM,  p^ny  y^^  ]yj  yirtue  of  any  statute;  that  it  ought  to  have 

the  plaintiff  to  been  averred  that  the  company  made  their  note,  and  not 

pay  him  the 

amount  of  the  note  according  to  the  tenor  and  effect  thereof: — Heid  bad  on  general  de- 
murrer. 
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that  Price  and  Lund  ma4e  their  note,  which  the  company 
promised  to  pay ;  that  if  the  note  were  properly  described 
as  the  note  of  Price  and  Lund,  then,  in  order  to  make  the 


1848. 


Thompson 

9, 

,.  , ,  ,  .  1       1       1     X  Univbmal 

company  liable  to  pay  snch  note,  it  ought  clearly  to  appear  Salyaob  Co. 
to  be  a  note  made  according  to  the  provisions  of  the  stat. 
7  &  8  Vict  c.  110.  That  the  persons  who  made  it  had  no 
authority  to  bind  the  company  by  such  note ;  and  that  it 
was  not  shewn  that  there  was  a  deed  of  settlement  by  which 
the  company  were  authorised  to  make  promissory  notes. 


Montague  Smith,  in  support  of  the  demurrer. — The  main 
objection  to  the  declaration  is,  that  it  does  not  appear  that 
the  note  is  the  note  of  the  company.  [^Parke,  B. — It  might 
have  been  stated  that  the  defendants  made  their  note.  It 
does  sot  appear,  that  by  their  deed  of  settlement  the  com- 
pany  had  authority  to  make  notes.]  K  the  plaintiff  takes 
upon  himself  to  allege  that  the  note  was  made  in  pursuance 
of  the  statute  7  &  8  Vict  c.  110,  he  ought  to  shew  that  all 
the  requisites  of  the  statute  have  been  complied  with  (a). 

[He  was  then  stopped  by  the  Court] 

Staann,  contriL — The  note  is  binding  on  the  company  if 


(a)  Sect.  46  enacts,  *^  with  re- 
gard to  bills  of  exchange  and  pro- 
missory notes  made,  accepted,  or 
indorsed  on  the  behalf  or  account 
of  any  snch  company,  so  far  as 
relates  to  the  mode  of  making, 
accepting,  or  indorsing  the  same, 
and  to  the  liability  of  any  such 
company  thereon,  that  if  the  di- 
rectore  of  the  company  be  autho- 
rised by  deed  of  settlement  or 
bye-law  to  issoe  or  accept  bills 
of  exchange  or  promissory  notes, 
then  every  snch  bill  of  exchange 
or  promissory  note  shall  be  made 
or  accepted  (as  the  ease  may  be) 


by  and  in  the  names  of  two  of 
the  directors  of  the  company  on 
whose  behalf  or  account  the  same 
may  be  so  made  or  accepted,  and 
shall  be  by  such  directors  express- 
ed to  be  made  or  accepted  by 
them  on  behalf  of  such  company ; 
and  that  every  such  bill  of  ex- 
change and  promissory  note,  so 
made  or  accepted  as  aforesaid, 
shall  be  countersigned  by  the 
secretary  or  other  appointed  offi- 
cer of  the  company  in  whose 
behalf  the  same  is  expressed  to 
be  made  or  accepted :  •  . 


9» 
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1848.  it  be  in  the  form  required  by  the  statute^  although  the 
Thompson  ^'I'^^Jtors  may  have  no  authority  ftom  the  company.  Hic 
-.    *-  note  observes  the  requisites  of  the  45th  section  of  the 

Salyagb  Co.  act.  [^Parke,  B. — Your  argument  is,  that  the  note  binds 
the  company  if  issued  by  the  directors,  although  they  had 
no  authority  &om  the  company  to  issue  it,  provided  only  it 
be  in  accordance  with  the  form  required  by  the  statute. 
Surely  that  position  is  untenable.  PoHocky  C.  B. — There 
is  no  authority  alleged,  and  we  cannot  infer  it.]  In  the 
next  place,  the  plaintiff  has  averred  that  the  note  was  made 
on  behalf  of  the  company,  which  is  followed  by  a  promise 
to  pay  the  amount  of  the  note,  which  was  the  amount  of  the 
balance  of  the  plaintiff's  account  due  to  him  by  the  com- 
pany. \Parke,  B. — There  is  no  express  averment  that  the 
balance  was  due.  To  support  that  argument,  it  would  be 
sui&cient  merely  to  state  that  the  defendants  promised  to 
pay  the  amount  of  the  note.] 

Per  Curiam  (a). — The  plaintiff  may  have  a  month's  time 
to  amend,  otherwise  there  will  be 

Judgment  for  the  defendants, 
(a)  PoOode^  C.  B.,  Pairie^  B.,  AlderuMy  B.,  and  PhtUy  B. 
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1848. 

Harries  v.  Lawrence. 

Jan,  27. 

(jHABNOCK  had  obtuned  a  rale  catling  on  the  plaintiff  The  I29th 
to  shew  cause  why,  on  payment  of  £5,  the  amount  of  the  9  &  lo  vict.^ 
verdict  recovered  in  this  case,  all  further  proceedings  should  J^^^^^^ ^ 
not  be  stayed,  or  why  the  judgment  should  not  be  entered  costs  parties 
up  for  the  said  sum  of  £5  only,  without  costs,  or  why  the  passing  of  that 
plaintiff  should  not  bring  the  postea  into  court,  and  file  the  ^pe^rMuru 
plea  roll,  so  that  the  defendant  might  enter  a  suggestion  for  <»uses  for 

*  ,     ,  ^^  ^°  which  a  plaint 

thereon  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  might  have 
statute  9  &  10  Vict  c.  95,  s.  129,  for  the  more  easy  recovery  the  county*  " 
of  small  debts  and  demands  in  England.  ^pi^' to"^""^ 

It  appeared  from  the  affidavits,  that  the  action  was  action  com- 

.  menced  in  a 

brought  to  recover  4421  6^.,  for  a  breach  of  covenant  in  not  superior  court 
repairing  a  house  situate  in  the  county  of  Middlesex,  and  ^^^ of that»ct, 
that  both  plaintiff  and  defendant  resided  within  the  juris-  ^'^^  ^""^  *^« 

^  ^  county  court 

diction  of  the  county  court  of  Middlesex,  established  under  was  established 

the  9  &  10  Vict  c.  95.     The  present  action  was  commenced  Council. 

after  the  passing  of  that  statute,  but  before  the  Middlesex 

county  court  was  constituted  by  order  of  the  Queen  in  Coun- 

dl,  under  the  provisions  of  the  1st  section.    The  cause  had 

been  tried  before  PoUock,  C.  B.,  and  a  verdict  found  for  the 

plaintiff,  damages  £5. 

Crowder  shewed  cause. — The  proper  construction  of  the 
129th  section  of  the  9  &  lOYict.  c.  95,  is  manifestly  contrary 
to  that  put  upon  it  by  the  other  side.  That  section  enacts, 
"  that  if  any  action  shall  be  commenced  after  the  passing 
of  this  act  in  any  of  her  Majesty's  superior  courts  of  record, 
for  any  cause  other  than  those  lastiy  hereinbefore  specified, 
for  which  a  plaint  might  have  been  entered  in  any  court 
holden  under  this  act,  and  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  £20,  if  the  s^d  action  is 
founded  on  contract,  or  less  than  £5  if  it  be  founded  on 
tort,  the  plaintiff  shall  have  judgment  to  recover  such 
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1848.        sum  only,  and  no  costs ;  and  if  a  verdict  shall  not  be  found 
Harribs      ^^^  ^^  plaintiff,  the  defendant  shall  be  entitled  to  hia  ooets 
*•  as  between  attorney  and  client,  unless,  in  either  case,  the 

judge,  who  shall  try  the  cause,  shall  certify  on  the  back  of 
the  record,  that  the  action  was  fit  to  be  brought  in  such 
superior  court  **  When  this  action  was  commenced  there 
was  not  any  court  holden  under  that  act,  in  which  a  plaint 
could  have  been  entered. 

Chamock,  in  support  of  the  rule. — :The  129th  section 
expressly  prohibits  the  plaintiff  from  recovering  costs,  if^ 
"  after  ihe  pcLSsing  of  that  act^  he  shall  sue  in  the  superior 
court  for  a  matter  within  the  jurisdiction  of  the  county 
court.  The  act  of  Parliament  took  effect  from  the  day  it 
received  the  royal  assent  (a),  and  the  plaintiff  ought  pot 
afterwards  to  have  issued  his  writ,  but  should  have  waited 
until  the  county  court  was  established. 

Per  Curiam  (ft). — The  rule  must  be  discharged,  with 
costs.  At  the  time  when  this  action  was  conunenced,  there 
was  not  any  court  holden  under  the  statute  in  which  the 
plaintiff  could  have  sued. 

Bule  discharged,  with  costs. 

(a)  33  Geo.  3,  c.  13. 
{b)  PoUock,  C.  B.,  Park9f  B.,  Alderion,  B.,  and  PlaU,  B. 
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1848. 

Parkeb  v.  Crouch.  ^    ^^ 

Jan,  29. 

BOVILL  had  obtained  a  rule  calling  on  the  plaintiff  to  Hie  I29th 

ahew  cause  why  he  should  not  bring  the  postea  into  Court,  9  &  lo  "^t. 

and  file  the  plea  roll,  in  order  to  enable  the  defendant  to  ai^riVw^rf" 

enter  a  suggestion  thereon,  to  deprive  the  plaintiff  of  costs  «Mto  parties 

under  the  provinons  of  the  Small  Debts  Act,  9  &  10  Vict,  superior  courts 

^-        10A  for  causes  for 

C.  S^D,  8.  129.  which  plaints 

It  appeared  from  the  affidavits,  that,  by  two  orders  in  ^^^^l^*^ 
Council^  "published  in  the  London  Grazette,  it  was  ordered,  county  court, 

.  ,      does  not  spply 

that  on  the  16th  of  March,  1847,  the  act  should  be  put  in  to  an  action 
force  in  every  county  throughout  England  and  Wales.    The  S"8uperior"^ 
present  action  was  commenced  on  the  25th  of  March,  1847,  «*^  ^?^  ***? 

^  ...         pubhcation  of 

to  recover  damages  for  a  trespass  in  breaking  and  entering  an  order  in 

the  plaintifi^s  dwelling  house,  situate  at  Wimbledon,  in  the  blishing  the' 

county  of  Surrey,  and  within  the  jurisdiction  of  the  King-  ^""brf^'tt!^ 

ston  County  Court.    At  the  time  the  aotion  was  commenced,  appointment  of 

.1  iini  ^     3  t  •        -i    either  judge  or 

no  judge  or  clerk  of  that  county  court  bad  been  appointed,  clerk. 
The  cause  was  tried  at  the  Surrey  Summer  Assizes  on  the 
9th  of  August,  1847,  when  a  verdict  was  found  for  the 
plaintiff,  with  40s.  damages,  and  the  learned  judge  refused  to 
certify  that  the  action  was  fit  to  be  brought  in  the  superior 
court 

Petersdojff  9jf]fesixeA  to  shew  cause;  but  the  Court  called 
on 

Bovill  to  support  the  rule. — The  statute  does  not  con- 
stitute any  new  court,  but  only  enlarges  the  jurisdiction  of 
the  old  county  court ;  until  a  new  judge  is  appointed  under 
tiie  statute,  the  sheriff  remains  judge  of  the  court.  That 
appears  from  the  preamble  of  the  act,  which  recites,  that 
**the  county  court  is  a  court  of  ancient  jurisdiction,  having 
cognizance  of  all  pleas  of  personal  actions  to  any  amount, 
by  virtue  of  a  writ  of  justicies  issued  in  that  behalf;  and 
that  the  proceedings  in  the  county  courts  are  dilatory  and 

VOL.  I.  ZZ  EXCU. 
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1849.  expensive,  and  that  it  is  expedient  to  alter  and  regalate  the 
manner  of  proceeding  in  the  said  courts  for  the  recovery  of 
small  debts  and  demands."  [^PoUocky  C.  B. — The  59th 
section  requires  the  clerk  of  the  court  to  enter  plaints  in 
writing  in  a  book  to  be  kept  for  that  purpose  in  his  office. 
Parke,  B. — How  could  this  plaintiff  have  entered  his  plaint 
when  there  was  no  clerk  to  receive  it?]  The  words  in  the 
129th  section,  ''for  which  a  plaint  might  have  been  entered 
in  any  court  holden  under  this  act,"  are  descriptive,  not  of 
the  act  of  entering  the  plaint,  but  of  the  cause  of  action  in 
which  the  plaint  may  be  entered.  IParke,  B. — The  case  of 
Harries  v.  Lawrence  (a)  determines  this  point.  The  129th 
section  deprives  of  costs  a  party  who  sues  in  the  superior 
court  for  a  cause  in  respect  of  which  ''a  plaint  might  have 
been  entered  in  any  court  holden  under  that  act"  That 
means  a  court  which  has  jurisdiction  under  the  act»  which 
was  not  the  case  here.  The  enactment  is  by  way  of 
punishment  to  a  person  who  has  the  option  of  suing  in  the 
county  court,  but  nevertheless  sues  in  the  superior  court 
Here  the  action  was  commenced  before  there  was  any 
county  court  in  which  the  plaint  could  be  entered,  for  it 
was  impossible  to  do  so  until  a  derk  was  appointed.  The 
plaintiff  therefore  had  no  option  but  to  sue  in  the  superior 
court] 

Feb  CuBiAii  (&)• — The  rule  must  be  discharged  with 
costs. 

(a)  Ante,  p.  697. 
(&)  P^lod,  C.  B.,  Parle,  B.,  Alderstm,  B.,  PlaU,  B. 
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1848, 

Giles  v.  Hutt  fmd  Others.  •     „^ 

Jan,  20. 

In  this  case  Bolfe^  B.,  had  made  an  order  allowing  the  AnanditA 
defendants  to  plead  several  matters  to  a  declaration  in  audit&  M^^fon^or" 
qnerelA.     A  rule  nisi  having  been  obtained  to  rescind  that  2**!' 7*'^"* 

order,  c.  16,  s.  4,  and 

a  defendant 

Peacock  shewed  cause. — The  4  Anne,  c.  16,  s.  4,  enacts,  ^^^tten' 
that  ''  it  shall  and  may  be  lawful  for  any  defendant  or  ^^^^i^^^* 
tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin 
in  any  court  of  record,  with  the  leave  of  the  same  oourti  to 
plead  as  many  matters  thereto  as  he  shall  think  necessary 
for  his  defence."  An  audit&  querela  is  an  ^*  action  or  suit" 
within  the  meaning  of  that  enactment  The  authorities  are 
collected  in  a  note  to  the  case  of  Turner  v.  Domes  (a), 
where  it  is  said,  ^*  an  audita  querela  is  an  equitable  action 
which  lies  for  a  person  who  either  is  in  ei^ecution,  or  in 
danger  of  being  so,  upon  a  judgment,  statute  merchant, 
statute  staple,  or  recognizance,  when  he  has  matter  to  shew 
that  such  execution  ought  not  to  have  issued,  or  should  not 
issue  against  him.''  Agtun  (i),  ^'  an  audita  querela  is  a 
commission  to  the  judges  to  examine  the  cause  (Cro.  Jac. 
29,  0^72^/  V.  Randol)f  and  is  in  the  nature  of  a  trespass; 
therefore,  where  it  was  brought  against  two  executors,  and 
one  only  appeared  and  the  other  made  default,  he  who 
appeared  was  awarded  to  answer  alone :  and  damages  are 
given  if  the  execution  be  without  right:  2  H.  4, 17  b;  Bro. 
Damages,  38;  Executors,  42.^'  The  nature  of  an  audita 
querela  is  also  shewn  in  the  judgment  of  the  Court  in  Leake 
V.  Dawes  (e),  where  Barchley,  J,,  said,  *^  tliat  if  a  man  be 
seised  ,of  Blackacre  and  Whiteacre,  and  acknowledgeth  a 
statute,  and  afterwards  makes  a  lease  for  years  of  Whiteacre, 
the  remainder  over  in  fee,  and  then  the  conusee  purchase 

(a)  2  Wms.  Saand.  147,  n.  (1 ).         {h)  2  Wms.  Saund.  148  a. 

{c)  March,  71. 

z  z  2 
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1848.  Blackacre,  and  extendeth  the  land  of  the  lessee  for  yean; 
he  held,  that  he  in  remainder  should  have  an  audit& 
querela  or  a  scire  facias  for  the  damnification  which  came  to 
his  interest.  And  he  held,  that  he  who  had  but  an  interesse 
termini  should  have  an  audit&  querela ;  that  one  jointly  onlj 
might  have  an  audit&  querel^;  and  that  the  death  of  one  of 
them  should  not  abate  the  writ.  And  he  held,  that  cestui  que 
use  before  the  statute  might  have  an  audita  querelA:  all 
which  proves  it  to  be  but  an  equitable  action,  upon  which 
the  law  doth  not  look  with  so  strict  an  eye  as  upon  other 
actions."  In  Blackstone's  Commentaries  (a),  an  audit4 
querela  is  stated  to  be  '^  in  the  nature  of  a  bill  in  equity,  to 
be  relieved  against  the  oppression  of  the  plaintiff;"  but  it 
bears  more  resemblance  to  an  action,  since  damages  are 
recoverable.  In  the  case  of  Ognel  v.  Randol{h\  TanfiMf 
Serjt.,  in  argument  said,  that  *^  it  was  ruled  in  Malyns  v. 
Hawkins  (c),  that  it  was  a  good  surmise  in  an  audita  querelft 
to  avoid  execution  of  a  judgment,  that  after  judgment  he 
had  paid  the  entire  sum ;  for  it  is  not  only  a  suit  in  law, 
but  in  equity  also.''  In  Mcdyns  v.  Hawkins  (c),  it  was  held 
that  the  writ  abated  by  the  death  of  the  defendant.  If  the 
plaintiff  be  nonsuited,  he  may  have  a  new  writ  of  audit! 
querela,  but  not  a  supersedeas:  Yin.  Abr.  tit.  ''Audit! 
Querela,''  (L.'4);  Fitz.  Nat.  Brev.104, 0.  No  doubt  several 
matters  maybe  pleaded  to  a  scire  facias,  for  it  is  considered 
in  law  as  an  action,  and  in  the  nature  of  a  new  original : 
2  Wms.  Saund.  71  a,  n.  4.  That  writ  bears  a  near  resem- 
blance to  an  audita  querela,  the  object  of  the  former  being 
to  enforce  a  judgment,  of  the  latter  to  give  relief  from  it 
The  seventh  section  of  the  statute  of  Anne  points  out  the 
cases  to  which  the  fourth  section  does  not  apply.  And  as  the 
Queen  is  not  bound  by  that  statute,  the  defendant  cannot 
plead  double  in  an  information  of  intrusion  in  quare  impedit 
where  the  Queen  is  a  party,  or  in  scire  facias  for  a  bond 

i       (a)  Vol.  III.  p.  406.        (h)  Cro.  Jac.  29.        (c)  Cro.  Eliz.  634. 
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debt  to  the  Queen :  nor  could  he  plead  double,  till  the  stat.  1848. 
32  Geo.  3,  c.  58,  to  an  information  in  the  nature  of  a  quo 
warranto:  1  Tidd,  Prac.  655;  Attamey^General  y.  AU-- 
good  (a).  Those  are  the  only  exceptions.  Shaw  y.  Lord 
Alvanley{b)  was  the  case  of  an  applicati6n  to  the  Court  for 
leaye  to  plead  seyeral  matters  to  a  scire  facias.  In  Nathan 
V.  Gik$  (c),  seyeral  pleas  were  pleaded  to  a  declaration  in 
audita  querela. 

£r.  PoUochy  in  support  of  the  rule. — In  the  case  of  Nathan 
V.  Giks  (c),  the  present  objection  was  not  taken.  [PoUockf 
C.  B. — That  case  can  hardly  be  said  to  haye  passed  sub 
silentio :  it  excited  a  great  deal  of  attention  at  the  time.] 
Eyen  admitting  that  an  audit&  querela  is  an  '^  action  or  suit," 
the  statute  of  Anne  does  not  apply  to  eyery  description  of 
action  or  suit.  The  Uniformity  of  Process  Act,  2  Will.  4, 
c  39,  requires  all  personal  actions  to  be  commenced  by 
writ  of  summons ;  but  though  an  audita  querela  is  a  per- 
sonal action,  it  is  not  so  within  the  meaning  of  that  statute. 
The  object  of  the  statute  of  Anne  was  to  enable  persons 
sued  effectually  to  defend  themselyes  against  demands.  The 
words,  *^  any  defendant  or  plaintiff  in  repleyin,"  shew  that 
the  benefit  of  the  statute  is  limited  to  persons  strictly  in  the 
situation  of  defendants.  The  plaintiff  in  an  audita  querel& 
does  not  seek  to  enforce  any  demand ;  the  defendant  is  in 
reality  a  plaintiff;  and  to  allow  seyeral  pleas  would  be  equi- 
yalent  to  allowing  seyeral  replications ;  for  the  subject  mat- 
ter of  the  audit&  querela  is  in  the  nature  of  a  plea,  and  the 
pleas  are  in  effect  replications.  If  the  ground  for  relief 
stated  in  the  audit&  querela  had  arisen  earlier,  so  that  the 
present  plaintiff  could  haye  pleaded  it  in  the  former  action 
puis  darrein  continuance,  the  now  defendant  could  only 
haye  replied  one  single  matter.     [Pottocki  C.  B. — There  is 

(a)  Parker,  1.       .         {b)  9  Moore,  694 ;  2  Bing.  325. 

(c)  5  Taunt.  558. 
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1848.  much  weight  in  the  argutnent  that  a  scire  facias  and  auditA 
querelll  are  correlative].  It  appears  from  the  case  of  PAt7- 
Upson  V.  Tempest  (a)f  that  Wtghtman^  J.,  at  one  time 
doubted  whether  proceedings  by  scire  facias  were  within 
the  statute  of  Anne.  A  declaration  in  audit&  querela  ought 
to  comprehend  only  one  gravamen :  Com.  Dig.  tit.  *'  Auditi 
Querela,"  (E  6) ;  2  Sell.  Prac-  267  ;  Forrest  v.  BaUard{b) ; 
Puttenham  v.  Puttenham  (c) ;  Fitz.  Nat  Brev.  104,  B.  An 
audita  querela  differs  from  a  scire  facias  in  this,  that  the 
former  is  a  remedy  to  which  a  defendant  alone  can  resort, 
as  observed  by  Parke,  B.,  in  Aldridge  v.  BuUer  (d) :  it  is 
"  audita  querela  defendentis."  No  dami^es  or  costs  can  be 
given  to  a  plaintiff  in  an  audita  querela:  Gascoigne  y* 
Whdaey{e)\  2  Sell  Prac  257. 

Pollock,  C.  B. — ^^This  rule  must  be  discharged.  The 
statute  of  Anne  enacts,  that  the  defendant  in  any  ''action 
or  suit"  may  plead  several  matters;  and  the  question  is^ 
whether  a  proceeding  by  audita  querela  is  an  ''  action  or 
suit."  It  may  not  be  an  action,  but  it  cannot  be  denied 
that  it  is  a  suit.  In  several  of  the  authorities  cited  it  is 
distinctly  called  ''a  suit ;"  and  in  some  ''an  action."  Surely 
it  is  as  much  "  a  suit"  as  a  scire  facias ;  and  though,  in  the 
case  of  PhilUpton  v.  Tempest  (a),  my  brother  W^htman  at 
first  doubted  whether  such  a  proceeding  was  within  the 
statute  of  Anne,  yet  numerous  cases  have  lately  occurred 
in  relation  to  joint  stock  companies,  in  which  the  modem 
practice  has  been  to  allow  several  pleas  in  scire  &cia8. 
There  being,  then,  some  cases  in  which  an  auditA  querela 
hte  been  treated  as  an  "action  or  suit,"  and  there  being  also 
\  an  analogy  between  that  proceeding  and  a  sore  facias,  tiiere 

is  still  further  a  direct  authority  in  point,  namety,  the 


(a)  1  Dowl.  &  L.  209.  (d)  2  M.  &  W.  413. 

(b)  Cro.  Eliz.  809.  (e)  Dyer,  193  b. 

(c)  Dyer,  297  b. 
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of  Nathan  y.  Giles  {a\  which  excited  a  deal  of  attention,  1848, 
and  was  made  the  subject  of  much  discussion  in  Westmin- 
ster HalL  Unless  the  matter  be  such  that  we  are  bound 
to  refuse  a  double  pleading,  I  think  we  ought  to  grant  it. 
It  maj  be  inoonrenient,  but  it  is  certdnly  just,  that  a  party 
should  have  an  opportunity  of  stating  every  point  of  defence 
on  the  record. 

Par&e,  B. — I  am  of  the  same  opinion.  It  is  reasonable 
that  the  defendant  should  be  allowed  the  privilege  of  plead- 
ing double,  unless  we  are  bound  by  some  case  to  the  con- 
trary; and  there  is  no  decision  which  prevents  us  fix>m 
holding  that  an  auditd  querela  is  a  suit  within  the  statute 
of  Anne. 

Aldesson,  B. — The  form  of  the  writ  shews  that  the 
party  who  sues  it  out  is  a  plaintiff.  It  commands  us,  hav« 
ing  heard  the  complaint  of  Greoige  Giles,  to  cause  full  and 
speedy  justice  to  be  done.  If,  therefore,  the  party  who 
comes  in  the  ordinary  way  of  a  person  who  sues  out  a  writ 
and  complains,  is  a  pkintiff,  the  person  against  whom  the 
writ  is  issued,  and  who  is  called  upon  to  answer,  must  be  a 
defendant.  Then  the  statute  says,  that  any  defendant  in 
any  action  or  suit  may  plead  several  matters.  It  seems  to 
me  that  the  case  fidls  within  the  very  words  of  the  statute. 

Platt,  B* — The  words  of  the  statute  are  very  plain.  It 
is  clear  that  a  defendant  in  scire  ftcias  may  plead  several 
matters.  I  cannot  distinguish  an  auditA  querelft  from  a 
sdre  facias ;  indeed,  in  many  particulars  they  are  exceed- 
ingly alike.  For  instance,  a  defendant  in  scire  fiicias  can- 
not plead  in  blur  of  the  execution  any  matter  which  he  might 
have  pleaded  in  bar  of  the  action.  So,  in  audit&  querela, 
a  defendant  cannot  set  up  any  matter  in  discharge  which  he 

(a)  5  Taunt.  568. 
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1848. 


has  omitted  to  plead  to  the  original  action*  I  think  the  one 
is  as  much  a  ''suit"  as  the  other ;  and  that  the  defendant 
in  this  case  ought  to  be  allowed  to  plead  several  matters. 

Bule  disdiaiged. 


Jan.  26. 


In  an  action 
against  two 
eiecnton,  the 
Court  reftiaed, 
after  plea,  to 
amend  the  writ 
of  f ammoni, 
by  adding  the 
name  of  an- 
other eiecntor, 
althoogfa  the 
Statute  of  Li- 
mitations had 
run  since  the 
com  menoement 
of  the  suit. 
QiMsre,  if  the 
amendment 
would  have 
been  allowed 
before  declara- 
tion or  plea.- 

In  order  to 
save  the  Statute 
of  Limitations, 
the  Court  will 
amend  writs  of 
summons  in  all 
cases  where  an 
amendment 
could  have  been 
made  under  the 
old  process. 


GooBCHiLD  V.  Leabham  and  Febnyhouoh^  Executors  of 

Allen,  deceased. 

vJN  the  27th  of  September,  1847»  a  writ  of  summons  in 
an  action  on  promises  was  sued  out  by  the  plaintiff  against 
the  defendants,  as  executors  of  Allen,  who  died  on  the  28th 
of  June  in  that  year.  The  defendants  having  appeared, 
the  plaintiff  declared  on  the  16th  of  November  for  goods 
sold  and  delivered.  On  the  26th,  the  defendants  pleaded 
to  part  of  the  declaration  ne  imques  executors  and  plene 
administravit ;  and  to  the  residue,  non  assumpsit.  The 
plaintiff  afterwards  discovered  that  Mrs.  Allen,  the  widow 
of  the  testator,  was  co-executrix  with  the  defendants ;  and 
that,  on  the  21st  of  October,  she  alone  had  obtuned  pro- 
bate of  the  will,  leave  being  reserved  for  the  defendants  to 
come  in  and  prove.  The  kst  item  in  the  account  bore  date 
the  29th  of  September,  1841 ;  consequently,  a  fresh  action 
would  have  been  barred  by  the  Statute  of  LimitationB.  A 
summons  was  taken  out  at  Chambers  to  amend  the  writ; 
and,  on  the  23rd  of  December,  Alderton^  B.,  made  an  order, 
that,  on  payment  of  costs,  the  plaintiff  should  be  at  liberty  to 
amend  the  writ  of  summons  and  all  subsequent  proceedings, 
by  adding  the  name  of  the  co-executrix  as  a  defendant ; 
the  defendants  to  have  until  the  fourth  day  of  EBlaiy  Term 
to  plead  de  novo,  with  liberty  to  the  parties  to  i^ply  to  the 
Court    A  rule  having  been  obtained  to  rescind  this  order. 


Martin  shewed  cause. — The  case  falls  within  the  general 
rule  as  to  amending  writs.    Before  the  Uniformity  of  Pro- 
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cefls  Act,  a  special  capias  was  amended  by  altering  the  name        1848. 
of  a  defendant,  in  order  that  application  might  be  made  for     goodchild 
a  new  ori^nal^  the  object  being  to  fix  the  bail :  Carr  v.  *• 

Shaw{a).  So,  in  jBtcM«r/bre7  y.  ifcfein  (ft),  a  special  capias  was 
amended  bj  inserting  the  Christian  names  of  two  of  the 
defendants.  [Parker  B. — The  difficultj  is  in  adding  a  de- 
fendant.] It  is  true,  that,  in  Boberts  v.  Bate{c),  the  Court 
of  Queen's  Bench  refused  to  amend  a  writ  of  summons  bj 
adding  the  name  of  a  defendant ;  but  in  that  case  the  non- 
joinder had  been  pleaded  in  abatement.  The  judgment  of 
Lord  Denman,  C.  J.,  and  Pattesarif  J.,  in  that  case,  seems 
at  variance  with  the  more  recent  dedsions  in  this  Court  In 
Brown  v.  FuUerian{d),  the  plaintiffs,  assignees  of  a  bank- 
rupt, were  allowed  to  amend  the  writ  of  summons,  bj  add- 
ing the  name  of  the  official  assignee  as  a  plaintiff,  in  order 
to  save  the  Statute  of  Limitations.  Also,  in  an  action  by 
the  assignees  of  a  bankrupt  against  the  public  officers  of  a 
banking  company,  this  Court,  for  the  same  reason,  allowed 
the  writ  to  be  amended  by  stating  the  character  of  the 
phdntifis  and  defendants:  Christie  y.  Belize).  The  amend- 
ment will  work  no  hardship,  as  the  defendants  merely  repre- 
sent the  estate  of  the  testator. 

Petersdorffy  in  support  of  the  rule. — Neither  the  Court 
nor  a  judge  has  any  jurisdiction  to  compel  a  stranger  to  the 
suit  to  come  in  and  be  made  a  party.  It  is  important  with 
reference  to  the  distribution  of  assets,  that  the  co-executrix 
should  have  been  served  with  the  writ.  Suppose  the  two 
executors  named  in  the  writ  had  made  a  voluntary  payment 
to  another  creditor  afler  this  action  was  commenced,  the 
effect  of  adding  the  co-executrix  as  a  defendant  would  be 
to  render  her  guilty  of  a  devastavit,  although  she  had  no 
notice  of  the  proceedings.    There  is  no  instance  in  the 

(a)  7  T.  B.  299.  {d)  13  M.  &  W.  556. 

{h)  2  Smith,  392.  \e)  16  M.  &  W.  669. 

(e)  6  A.  &  £.  778. 
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» 

1848.        books  in  which  the  Courts  have  allowed  a  writ  to  be  amended 
"     ^    ^      in  order  to  introduce  a  new  party  as  defendant.     To  do  so 

GOODCBILD  ^        ^ 

V*  would  be  to  overrule  Roberts  v.  Bate  (a).     [^Parket  B. — 

The  reason  assigned  for  the  amendment  in  Carr  v.  Shaw  (b) 
is  not  verj  satisfactory.  In  the  case  of  RuOierford  t. 
Mein  (c),  the  amendment  must  have  been  before  deokration. 
Thete  is  a  difficulty  in  seeing  how  this  amendment  could 
have  been  made  before  theUniformity  of  Process  Act  After 
that  act  passed,  there  was  a  meeting  of  the  judges  for  the 
purpose  of  considering  whether  amendments  should  be  al» 
lowed  in  the  same  way  as  under  the  old  process.  My  bro- 
ther Alderson  and  I  thought  that  the  statute  made  no  differ- 
ence, but  we  were  in  a  minority.  In  RaberU  v.  Bate  (a),  my 
brother  Patteson  says,  the  judges  resolved  not  to  amend 
imder  the  new  processi  and  he  refers  to  what  I  said  in  Z^iAm 
V.  Watson  (d).  The  resolution  of  the  judges  is  also  correct- 
ly stated  by  TauntoUf  J.,  in  Hodghinson  v.  Hodgkinsan  (e). 
We  soon  found  the  inconvenience  of  the  rule,  and  in  this 
Court  determined  to  amend  in  all  cases  where  the  penalty 
would  be  the  loss  of  the  debt  by  reason  of  the  Statute  of 
Limitations.  It  appears  from  the  case  of  Roberts  v.  Bate  (a) 
that  the  Court  of  Queen's  Bench  has  not  acted  on  the  same 
rule.  Our  practice  is  to  allow  amendments  for  the  purpose 
of  saving  the  statute,  in  all  cases  where  they  could  have  been 
made  under  the  old  process.  Then,  could  this  amendment 
have  been  made  under  the  old  system?  There  is  great 
difference  between  adding  a  plaintiff  and  a  defendant.  In 
the  case  of  the  former  it  is  done  with  his  consenty  but  with 
respect  to  the  latter  you  must  undo  all  that  has  been  done, 
and  proceed  as  if  it  were  a  new  action.]  If  this  amendment 
be  refused,  the  plaintiff  will  not  altogether  lose  his  remedy, 
for  it  exists  against  the  two  executors,  they  not  having 
pleaded  in  abatement  the  nonjoinder  of  the  third. 

(a)  8  A.  &  E.  778.  (rf)  2  C.  &  M.  688 ;  4  Tyr.  889. 

(*)  7  T.  R.  209.  (c)  1  A.  &  E.  683. 

(c)  2  Smith,  892. 
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Pollock,  C.  B. — ^The  rule  ought  to  be  abeolate.     This        1848. 


amendment,  aa  it  seems  to  me,  could  not  have  been  made 
before  the  Umformity  of  Process  Act,  and  I  am  not  aware 
of  any  instance  in  which  we  have  gone  further  since  the 
alteration  made  hj  that  statute.  The  established  practice 
of  the  Court  with  reference  to  amendments  is  this,  that 
whatever  could  have  been  done  before  the  Uniformity  of 
Process  Act  will  be  done  now.  As  this  amendment  would 
not  have  been  allowed  under  the  old  system,  that  is  a  suffi- 
cient reason  for  saying  that  it  ought  not  to  be  allowed  now. 
There  is  very  great  difference  between  adding  a  plaintiff, 
who  comes  before  the  Court  and  says  that  he  is  willing  to 
be  joined,  and  adding  a  defendant  who  is  not  before  the 
Court,  and  over  whom  neither  the  judge  at  chambers  nor 
we  have  any  control 

Parke,  B. — The  practice  of  the  Court  is  settled  by  the 
cases  of  Brown  v.  FuUerton  and  Christie  v.  Bell.  It  must 
not,  however,  be  taken  that  all  the  judges  were  consulted 
preyiously  to  those  decisions.  The  matter  underwent  great 
discussion,  and  was  not  finally  settled,  though  we  laid  down 
a  rule  in  this  Court  different  from  that  on  which  the  ma- 
jority of  the  judges  were  disposed  to  act.  We  agreed  to 
abide  by  that  rule,  and  not  to  amend  process  except  in  two 
cases,  that  is,  where  the  penalty  of  the  blunder  would  be  so 
great  as  to  amount  to  a  loss  of  the  entire  debt,  and  where  the 
writ  by  mistake  varied  from  the  pnecipe.  With  those  two 
exceptions,  we  adhere  to  the  general  rule:  We  are  then  to  say 
whether  this  case  comes  within  the  rule  laid  down  by  us. 
I  agree  with  the  Lord  Chief  Baron  that  we  should  do  all 
that  could  have  been  done  under  the  old  practice;  but,  to  say  * 
the  least  of  it,  I  have  very  great  doubt  whether  this  amend- 
ment could  have  been  made  under  the  old  process.  In  the 
case  of  Rutherfird  v.  Mein,  the  amendment  was  evidently 
made  at  an  earlier  stage  of  the  proceedings ;  but  where  mat- 
ters have  gone  so  far  as  here,  there  is  no  precedent  of  such 


GOOOCHILD 

9. 
LaAOBAM. 
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an  amendment.    There  is  great  inconvenienoe  in  all  cases 

in  inserting  an  additional  defendant;  it  is  not  like  adding  a 

V*  new  plaintiff)  for  tliat  is  always  done  with  his  consent. 

Lbadbam. 

Aldebson,  B. — I  am  glad  that  I  ndsed  this  question  for 
the  opinion  of  the  Court,  as  we  shall  now  be  able  to  come 
to  some  definite  rule  on  the  subject.  I  agree  that  where 
the  Statute  of  Limitations  applies,  we  ought  to  make  the 
same  amendments  as  the  Courts  did  under  the  old  process. 
That  being  so,  we  ought  to  consider  what  discretion  the 
Courts  would  have  exercised  before  the  Umformity  of  Pro- 
cess Act.  I  think  that  under  the  old  practice  this  amendment 
would  not  have  been  allowed.  It  might  have  been  different 
if  the  application  had  been  made  at  an  earlier  stage  of  the 
proceedings,  as  in  the  case  of  Carr  v.  Shaw.  But  we  must 
exercise  the  same  discretion  as  our  predecessors,  and  only 
allow  amendments  in  cases  where  they  do  not  produce  any 
great  alteration  in  the  proceedings.  Here  the  amendment 
would  disturb  the  whole  proceedings  in  the  suit  Besides, 
the  case  does  not  come  within  the  general  rule,  by  which 
amendments  to  save  the  Statute  of  Limitations  are  only  al- 
lowed where  the  plaintiff  would  otherwise  be  deprived  of 
his  remedy.  In  this  case  the  plaintiff  is  not  deprived  of  his 
remedy,  except  as  against  the  co-executrix;  he  may  still 
pursue  it  against  the  other  two. 

Platt,  B. — I  am  of  the  same  opinion.  The  question  is, 
whether  the  Court  will  alter  the  ordinary  course  of  practice 
for  the  purpose  of  introducing  a  new  defendant  on  the 
record,  and  depriving  the  parties  sued  of  their  right  under 
the  Statute  of  Limitations.  That  question  did  not  arise  in 
Brown  v.  Ftdlertan,  where  the  writ  was  amended  by  adding 
the  name  of  the  offidal  assignee,  because  in  that  case  there 
was  the  same  defendant  on  the  record,  and  there  was  no 
laches  in  the  plaintiff,  who  sued  for  a  debt  due  to  the  bank* 


HILABY  TBRM5   11  VICT.  711 

nipt's  estate.     So,  in  the  case  of  Ccar  v.  Shaw^  where  the        1848. 
name  of  the  phdntiff  was  altered,  the  parties  to  the  suit  were    qoodchild 
the  same.    But  here  the  Court  is  asked  to  add  a  new  de-  v. 

fendant  after  Ae  Statute  of  Limitations  has  run;  to  do  so 
would  be  to  repeal  the  statute. 

Rule  absolute. 


HiGGs  t;.  Mortimer.  j^m.  25. 

V  OVEN  ANT. — The  declaration,  which  was  dated  the  To  b  deckn- 
18th  December,  a.d.  1846,  commenced  by  stating,  that  the  nut|wUcr' 
defendant  had  been  summoned  to  answer  the  plaintiff  and  oommenoed 

^  by  itating  that 

one  R.  Katcliffe,  bj  virtue  of  a  writ  issued  on  the  21st  tho  defendant 
March,  a.j>.  1843,  at  the  suit  of  the  plaintiff  and  B.  Bat^  to  answer  the 
cUffe,  which  said  R.  Ratcliffe,  after  the  issuing  of  the  writ,  f^^jjj^; 
and  before  this  day,  to  wit,  on  the  20th  October,  a.d.  1844,  by  Tirtne  of  a 

wnt  issued  on 

died^  and  the  plaintiff  survived  him:  it  then  alleged,  that  the 2ist March, 
heretofore,  to  wit,  on  the  23rd  March,  a.d.  1820,  by  a  fendant  piead- 
certain  indenture  then  made  between  the  defendant  of  the  «d,  in  bar  of  the 

farther  mainte- 

first  part,  Sarah  Batcliffe  of  the  second  part,  and  the  plain-  nance  of  the 
tiff  and  B.  Batcliffe  of  the  third  part,  (profert),  after  reciting  pieas  of  £e  sta. 
that  a  marriage  was  intended  to  be  solemnised  between  the  ^H^^  aiie^i^' 
defendant  and  Sarah  Batcliffe,  the  defendant  did  covenant,  ^  **!«*"'  ^ 

wnt  with  which 

promise,  and  agree  to  and  with  the  plaintiff  and  B.  Batcliffe,  the  defendant 
that  he  the  defendant  should  and  would,  at  the  expiration  ^  writ  of  pin- 

ries  sammons, 
dated  21  st  October,  1846,  and  that  such  writ  was  not  issued  within  one  calendar  month 
next  after  the  expiration  of  any  preoeding  writ  of  summons,  and  that  the  caase  of  action 
did  not  accrue  within  twenty  years  next  before  the  date  and  issuing  of  the  said  pluries  writ  of 
summons  i-^Held  bad  on  special  demurrer ;  first,  as  an  argumentatiTe  denial  that  the  cause  of 
action  accrued  more  than  twenty  years  before  the  commencement  of  the  suit ;  secondly,  as  not 
being  properly  pleaded  in  bar  of  thefitrther  maintenance  of  the  action. 

Notwithstanding  the  10th  section  of  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  requires 
a  particular  mode  of  issuing  and  continuing  writs,  in  order  to  prerent  the  operation  of  any  Sta- 
tute of  Limitations,  a  plea  of  such  statute  must,  in  all  actions,  be  in  the  general  form,  that  the 
cause  of  action  did  not  accrue  within  —  years  next  before  the  commencement  of  the  suit;  and 
if  the  plaintiiF  replies  that  the  cause  of  action  did  aeorue  within  the  limited  time,  he  must  shew 
by  a  proper  reoonl  that  all  the  formalities  required  by  the  10th  section  haTe  been  complied 
with. 


712  EZCHBQUBB  BEPOETS. 

1848*        of  three  years  from  the  time  of  the  Bolemnisation  of  the  said 
"    ^  ^      intended  marriage,  pay  unto  the  plaintiff  and  R.  Batdiffe  the 
«•  sum  of  £1000.     Averment,  that  after  the  making  of  the  said 

indenture,  to  wit,  on  the  25th  March,  a.d.  IStO,  the  said  in- 
tended marriage  was  duly  solemnised,  and  that  the  term  of 
three  years  from  the  solenmisation  thereof  expired  long  be- 
fore the  commencement  of  this  suit:  Breach,  non-payment. 
First  plea. — That  the  plaintiff  ought  not  fuHher  to  msanr 
tain  his  action;  because  he  (the  defendant)  says,  that  the  first 
and  only  writ  with  which  the  defendant  has  been  served  in 
this  action,  and  according  to  the  exigency  of  which  said  writ 
the  defendant,  after  he  had  been  so  served,  to  wit,  on  the 
Ist  day  of  December,  a.d.  1846,  entered  an  appearance  in 
this  action,  was  a  certain  writ  of  pluries  summons  sued  and 
prosecuted  by  the  plaintiff  H.  Higgs,  out  of  the  Court  of 
our  lady  the  Queen  before  the  Barons  of  her  Exchequer 
at  Westminster,  on  and  bearing  date  the  21st  October,  A.n. 
1846.  And  the  defendant  further  says,  that  the  said  writ 
of  pluries  summons  was  not  issued  within  one  calendar  month 
next  after  the  expiration  of  any  preceding  writ  of  summons 
in  this  action,  including  the  day  of  such  expiration;  and 
that  no  proceedings  to  or  towards  outlawry  have  been  had 
upon  any  of  the  writs  in  this  action;  and  that  the  cause 
of  action  in  the  declaration  mentioned  did  not  accrue  at  any 
time  within  twenty  years  next  before  the  date  and  issuing 
of  the  said  writ  of  pluries  summons  in  this  plea  mentioned 
to  have  been  issued  on  and  bearing  date  the  21st  October, 
A.D.  1846,  and  with  which  the  defendant  was  served  as  afore- 
said; and  that  the  said  last-mentioned  writ  was  issued  more 
than  ten  years  next  after  the  end  of  the  session  of  Parliament 
holden  in  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth.  And  this  the  defend- 
ant is  ready  to  verify:  w^herefore  he  prays  judgment  if  the 
plaintiff  ought  further  to  maintain  his  said  action. 

Second  plea. — That  the  plaintiff  ought  not  ftirther  to 
maintain  his  action ;  because  the  defendant  says  that  the  first 
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and  only  writ  with  which  the  defendant  has  been  served  in  1848« 
this  action,  and  according  to  the  exigency  of  which  said  writ  hiqu, 
the  defendant^  after  he  had  been  so  8erved5  to  wit,  on  the  ^,  «• 
let  December,  a.d.  1846,  entered  an  appearance  in  this 
action,  was  a  certain  writ  of  pluries  summons  sued  and 
prosecuted  by  the  plaintiff  BL  Higgs,  out  of  the  Court  of 
our  lady  the  Queen  before  the  Barons  of  her  Exchequer 
at  Westminster  in  this  present  action,  on  and  bearing  date 
the  2l8t  October,  a.d.  1846.  And  the  defendant  further 
says,  that  the  said  last-mentioned  writ  of  pluries  smnmons 
was  issued  in  continuation  of  a  certain  other  writ  of  pluries 
suiQmons  sued  and  prosecuted  by  the  plaintiff  H.  Higgs, 
out  of  the  said  court  in  the  present  action,  on  and  bearing 
date  the  3rd  August,  a.d.  1846.  (The  plea  then  stated  in 
rimilar  terms  the  several  writs  of  pluries  summons  issued  in 
continuation  of  previous  writs,  namely,  writs  issued  by  the 
plamtiff  H.  Higgs,  on  and  bearing  date  the  28th  March, 
A^.  1846,  the  3rd  Nov.  A.D.  1845,  and  the  24th  June,  a.d. 
1845,  and  rimilar  writs  issued  by  the  plaintiff  H.  Higgs 
and  B.  Batdiffe,  on  and  bearing  date  3rd  February,  a.d. 
1845,  the  17th  September,  a.d.  1844,  the  3rd  May,  a.d.  1844, 
the  30th  December,  a.d,  1843).  And  the  last-mentioned 
writ  of  pluries  summons  was  issued  in  continuation  of  a 
certain  writ  of  alias  summons  sued  and  prosecuted  by  the 
said  H.  Higgs  and  B.  Batcliffe  out  of  the  same  court  in 
this  present  action,  on  and  bearing  date  the  7th  August, 
A.D.  1843;  and  that  the  lasfr-mentioned  writ  of  alias  sum- 
mons was  issued  in  continuation  of  the  said  original  writ 
of  sununons  in  the  declaration  mentioned.  And  the  de- 
fendant further  saith,  that  the  writ  of  pluries  summons 
above  mentioned  to  have  been  issued  on  and  bearing  date  the 
28th  March,  a.d.  1846^  was  not  entered  of  record  within  one 
calendar  month  next  after  the  expiration  thereof^  Including 
the  day  of  such  expiration,  according  to  the  form  of  the  stat* 
ute  in  such  case  made  and  provided ;  and  that  no  proceedings 
towards  outiawry  have  been  had  upon  any  of  the  said  writs ; 
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1848.        and  that  the  cause  of  action  in  the  declaration  mentioned 
Hiooa"^      ^^  ^^*  accrue  at  any  time  within  twentyyears  next  before 
V-  the  date  and  issuing  of  the  writ  of  pluries  summons  above 

mentioned  to  have  been  issued  on  and  bearing  date  tiie  3rd 
August,  A.D.  I8465  or  before  the  date  and  issuing  of  the  said 
writ  of  summons  above  mentioned  to  have  been  issued  on 
and  bearing  date  the  21st  October,  a.d.  1846,  and  with 
which  tiie  defendant  was  served  as  aforesaid ;  and  that  the 
said  last-mentioned  writs  were  issued  more  tiian  ten  years 
next  after  the  end  of  the  session  of  Parliament  holden  in 
the  third  and  fourth  years  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth.  And  this  the  defendant  is 
ready  to  verify :  wherefore  he  prays  judgment  if  the  plain- 
tiff ought  further  to  maintain  his  action. 

Special  demurrer  to  the  first  plea,  assigning  for  causes, 
(amongst  others),  tiiat  the  plea  is  bad  as  being  ai^umenta- 
tive,  and  as  stating  evidence,  inasmuch  as  it  is  nowhere 
directiy  and  affirmatively  alleged  that  the  issuing  of  the 
said  pluries  writ  of  summons,  dated  the  21st  October,  a.d. 
1846,  and  with  which  the  defendant  was  served,  was  the 
commencement  of  this  suit,  or  that  tiie  cause  of  action  did 
not  accrue  witiiin  twenty  years  next  before  the  commence- 
ment of  the  suit ;  but  certain  alleged  facts  are  relied  on  by 
way  of  argument  and  inference  to  shew  that  such  ivrit  of 
pluries  siunmons  ought  to  be  considered  as  in  legal  effect 
the  commencement  of  this  suit:  also,  that  if  it  be  intended 
as  a  plea  that  the  cause  of  action  did  not  accrue  within 
twenty  years  next  before  the  commencement  of  the  suit,  it 
is  repugnant  and  inconsistent,  inasmuch  as  it  is  pleaded  in 
bar  of  the  further  maintenance  of  the  action,  and  then  by 
implication  admits,  that,  at  the  commencement  of  the  suit^ 
there  was  a  good  and  sufficient  cause  of  action. 

There  was  a  similar  demurrer  to  the  second  plea. 

Joinder  in  demurrer. 

CowUng  axgned  in   support  of  the  demurrers,  in  last 


HILARY  TERM,   11  VICT. 

Ifichaelmas  Tenn  (November  17). — The  pleas  are  bad  on 
the  grounds  assigned*  Thej  are  founded  on  the  stat.  3  &  4 
WilL  4,  c.  42,  s.  3  (a),  which  linuts  the  time  for  bringing  ac- 
tions on  specialties.  The  language  of  that  section  is  similar 
to  that  of  the  21  Jac  1,  c  16,  s.  3  (b),  so  that  the  same 
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(a)  Enacting/'Tliat  all  actions 
of  debt  for  rent  upon  an  inden- 
ture of  demiae,  all  actions  of  co- 
Tenant  or  debt  upon  any  bond  or 
other  specialty,  and  all  actions  of 
debt  or  scire  fiu^ias  upon  any  re- 
cognisance, and  also  all  actions  of 
debt  upon  any  award  where  the 
submission  is  not  by  specialty,  or 
for  any  fine  due  in  respect  of  any 
copyhold  estates,  or  for  an  escape, 
or  for  money  leyied  on  any  fieri 
fiunas,  and  all  actions  for  penal- 
ties, damages,  or  sums  of  money 
giyen  to  the  party  grieyed,  by 
any  statute  now  or  hereafter  to 
be  in  force,  that  shall  be  sued  or 
brought  at  any  time  after  the  end 
of  the  present  session  of  Parlia- 
ment, shall  be  commenced  and 
sued  within  the  time  and  limit- 
ation hereinafter  expressed,  and 
not  after ;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant 
or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire 
fiicias  upon  recognisance,  within 
ten  years  after  the  end  of  this 
present  session,  or  within  twenty 
years  after  the  cause  of  such  ac- 
tion or  suit,  but  not  after;  the 
said  actions  by  the  party  grieved, 
one  year  after  the  end  of  this  pre- 
sent session,  or  within  two  years 
after  the  cause  of  such  actions  or 
suits,  but  not  after ;  and  the  said 
other  actions  within  three  years 
after  the  end  of  this  present  ses- 

VOL.  I.  A  A 


sion,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but 
not  after;  provided  that  nothing 
herein  contained  shall  extend  to 
any  action  given  by  any  statute 
where  the  time  for  bringing  such 
action  is  or  shall  be  by  any  sta- 
tute specially  limited." 

(b)  Enacting,  "That  all  actions 
of  trespass  quare  clausum  fregit, 
all  actions  of  trespass,  detinue, 
action  sur  trover,  and  replevin 
for  taking  away  of  goods  and 
cattle ;  all  actions  of  account,'and 
upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of 
merchandise  between  merchant 
and  merchant,  their  factors  and 
servants;  all  actions  of  debt 
grounded  upon  any  lending  or 
contract,  without  specialty ;  all 
actions  of  debt  for  arrearages  of 
rent,  and  all  actions  of  assault, 
menace,  battery,  wounding,  and 
imprisonment,  or  any  of  them, 
which  shall  be  sued  or  brought  at 
any  time  after  the  end  of  this 
present  session  of  Parliament, 
shall  be  commenced  and  sued 
within  the  time  and  limitation 
hereafter  expressed,  and  not  after ; 
(that  is  to  say),  the  said  actions 
upon  the  case,  (other  than  for 
slander),  and  the  said  actions  for 
account,  and  the  said  actions  for 
trespass,  debt,  detinue,  and  reple- 
vin for  goods  or  cattie,  and  the 
said  action  of  trespass  quare  clau- 
sum fregit,  within  three  years 

A  EXCH. 
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principle  of  pleading  will  apply  to  specialtieB  as  to  simple 
contract  debts.  It  will  perhaps  be  argued,  that  these  pleas 
are  good  by  virtue  of  the  2  WilL  4,  c.  39,  s.  10;  but  in 
order  to  ascertun  the  effect  of  that  enactment,  it  is  necefr- 
sary  to  advert  to  the  law  respecting  limitations  at  the  time 
that  statute  passed.  In  proceedings  by  original,  if  the 
defendant  sought  to  avail  himself  of  the  Statute  of  Limita*- 
tions,  he  merely  pleaded  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  commencement  of 
the  suit.  When  the  action  was  commenced  by  bill,  the 
defendant  might  either  have  pleaded  in  the  same  way,  or 
that  the  cause  of  action  did  not  accrue  within  six  years 
next  before  the  exhibiting  of  the  bilL  In  the  former  case, 
the  plaintiff,  by  his  replication,  merely  traversed  the  plea,  and 
gave  the  process  in  evidence  to  shew  the  true  commencement 
of  the  suit;  but  if  the  defendant  pleaded  in  the  latter  mode, 
then  the  plaintilB^  who  had  his  option  whether  he  would  treat 
the  process  or  the  exhibiting  of  the  bill  as  the  commence- 
ment of  the  suit,  if  he  intended  to  adopt  the  process,  was 
boimd  to  reply  it  with  continuances :  2  Wms.  Saund.  63  ff, 
il(o),  Beardmare  v.  Rattenbury  {a)y  Taylor  v.  Gregory  (Jb), 
Dickinson  v.  Teague  (c).  That,  however,  was  the  only  case 
in  which  a  special  replication  was  necessary.  Before  the 
Uniformity  of  Process  Act,  if  a  plaintiff  sued  out  a  writ 
and  got  it  properly  returned,  Harris  v.  Woolford  (d),  it 
might  at  any  time  afterwards  be  connected  With  a  subse- 


nezt  after  the  end  of  this  present 
Bession  of  Parliament,  or  within 
six  years  next  after  the  cause  of 
such  actions  or  suit,  and  not 
after;  and  the  said  actions  of 
trespass,  of  assault,  battery, 
wounding,  imprisonment,  or  any 
of  them,  within  one  year  next 
after  the  end  of  this  present  ses- 
sion of  Parliament,  or  within  four 
years  next  after  the  cause  of  such 


actions  or  suit,  and  not  after ;  and 
the  said  actions  upon  the  case  for 
words,  within  one  year  after  the 
end  of  this  present  session  of  Par- 
liament, or  within  two  years 
next  after  the  words  spoken,  and 
not  after." 

(a)  6  B.  &  Aid.  452. 
{b)  2  B.  &  Adol.  267. 
(e)  1  C,  M.  &  R.  241. 
{d)  6  T.  B.  617. 


Mortimer. 
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quent  writ  with  which  the  defendant  was  served:  Beardr  \^%^ 
more  v.  Jtaiienbury{a),  Toq/hr  v.  Gregory  (ft),  The  10th  ^  „^ 
section  of  the  2  WilL  4^  c.  39,  was  intended  to  obviate  __  v. 
that  mischief.  It  enacts,  **  that  no  writ  issued  by  au- 
thority of  this  act  shall  be  in  force  for  more  than  four 
calendar  months  from  the  day  of  the  date  thereof,  includ- 
ing the  day  of  such  date;  but  every  writ  of  summons  and 
oqpias  may  be  continued  by  alias  and  pluries,  as  the  case 
may  require,  if  any  defendant  therein  named  may  not 
have  been  arrested  thereon,  or  served  therewith:  Provided 
alwaysi,  that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  unless  the  defend- 
ant shall  be  arrested  thereon,  or  served  therewith,  or  pro- 
ceedings to  or  towards  outlawry  shall  be  had  thereupon,  or 
unless  such  writ,  and  every  writ  (if  any)  issued  in  continua- 
tion of  a  preceding  writ,  shall  be  returned  non  est  inventus, 
and  entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  expiration, 
and  unless  every  writ  issued  in  continuation  of  a  preceding 
writ''  &c.  That  enactment  makes  no  alteration  in  the  mode 
of  pleading,  but  merely  points  to  the  evidence  necessary  to 
defeat  the  Statute  of  Limitations.  The  term  ''available^ 
means  available  in  evidence*  Pratt  v.  Hawkins  (c)  is  in 
pomt:  that  case  decided,  that  where  a  writ,  issued  within 
six  years  after  the  cause  of  action  accrued,  has  not  been 
duly  continued,  the  defendant  is  not  bound  to  plead  such 
non*continuance  specially,  but  may  take  advantage  of  it 
under  the  general  plea,  that  the  cause  of  action  did  not 
accrue  witiiin  six  years  next  before  the  commencement  of 
the  suit  {d).    The  reason  is,  that  the  first  writ  is  not  the 

(a)  5  B.  &  Aid.  452.  that  case  when  the  bill  of  ex- 

(b)  2  B.  &  Adol.  257.  change  hecame  due.  Lush^  who 
(e)  15  M.  &  W.  839.  had  argued  the  case,  said  it  was  a 
(d)  Alderson^  B.,  observed,  that  three  months'  hill. 

it  WHS  not  stated  in  the  report  of 

AAA  2 
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1848.        commencement  of  the  suit  with  reference  to  the  Statute  of 

'^  H1008       Limitations,  unless  it  has  been  properly  continued. — There 

«•  is  another  objection  to  these  pleas,  viz.  that  thej  are  not 

pleaded  in  bar,  but  against  the  further  maintenance  of  the 

action.     [ParAe,  B. — K  the  pleas  are  good,  they  afford  an 

entire  bar.] 

Cromptan,  contra. — The  plaintiff  having  declared  on  the 
writ  issued  in  the  joint  names  of  himself  and  B.  Batdiffe,  it 
became  necessary  for  the  defendant  to  specially  state  the  fiicts, 
shewing  that  such  writ  was  not  the  commencement  of  the  soit; 
or,  at  least,  he  was  at  liberty  to  do  so.  The  pkuntiff  was  no 
doubt  justified  in  alleging  in  his  declaration,  that  the  defend- 
ant was  summoned  by  virtue  of  the  writ  issued  on  the  21et 
March,  1843,  because  in  some  cases,  as  tender  or  payment, 
the  first  writ  is  the  conunencement  of  the  suit  [Aldersauy  6. 
— If  there  had  been  a  plea  of  tender,  together  with  the  plea 
of  the  Statute  of  Limitations,  then  the  words,  ^*  before  the 
commencement  of  the  suit,"  would  have  meant  two  diSer- 
ent  periods.  Parke,  B. — ^The  form  prescribed  by  the  rule 
of  Hilary  Term,  4  WiU.  4,  requires  to  be  inserted  in  the 
issue  the  date  of  the  first  writ,  not  of  the  writ  with  which 
the  defendant  has  been  served.  That  is  correct  here;  and 
it  would  have  been  enough  to  have  pleaded  the  statute  m 
tiie  ordinary  form,  and  the  plaintiff  in  answer  must  have 
denied  the  fact,  and  in  proof  of  the  issue  have  put  in  the 
roll  with  continuances.  The  only  question  is,  whether  the 
defendant  may  not  also  plead  the  facts  specially,  as  here.] 
The  statute  having  given  a  different  meaning  from  its  ordi- 
nary sense  to  the  term  "  conunencement  of  the  suit,"  the 
defendant  is  entitied,  upon  every  principle  of  pleading,  to 
answer  the  prim&  facie  case  of  the  first  writ  being  the  com- 
mencement of  the  suit,  by  shewing  specially  its  real  com- 
mencement, viz.  by  the  writ  with  which  the  defendant  was 
served.  If  the  defendant  had  pleaded  the  statute  in  the 
general  form,  he  might  have  been  defeated  by  the  prodnc- 
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tion  of  an  amended  rolL     These  pleas  are  calculated  to        1848. 
raise  upon  the  record  the  question,  how  far  a  judge  can      ^  Higgs  " 
amend  hj  putting  on  the  roll  matter  which  the  statute  says  v- 

shall  be  entered  at  a  particular  time.  It  is  not  a  pleading 
of  evidence,  but  a  statement  bringing  the  party  within  a 
statutory  provision,  which  says  that  the  cause  of  action 
shall  be  barred,  though  the  suit  has  been  commenced  within 
twenty  years,  unless  the  first  and  continuing  writs  are  sued 
out  with  certain  formalities.  [JPafke,  B. — ^When  the  statute 
says,  that  no  first  writ  shall  be  available,  it  must  mean  that 
it  shall  not  be  the  commencement  of  the  suit]  There  can- 
not be  two  different  commencements  of  the  suit;  but  under 
the  statute  there  is  a  period  after  the  commencement  of 
the  suit,  when,  in  consequence  of  non-compliance  with  the 
required  formalities,  the  limitation  attaches.  The  cases 
of  Gregory  v.  Desanges  (a),  Norman  v.  Winter  (ft),  and 
Nichobon  v.  Rowe  (c),  shew  that  a  plaintiff  may  still  enter 
the  old  continuances  on  the  record;  and  the  statement 
in  the  issue  is  conclusive  as  to  the  date  of  the  first  writ: 
Whipple  V.  Mcadey  (cQ.  Though  the  defendant  might  have 
pleaded  the  statute  in  the  general  form,  he  is  not  bound  to 
do  so.  In  the  case  of  a  release,  the  defendant  may  either 
plead  generally  that  the  plaintiff  released,  or  he  may  set 
out  the  release. 

Secondly,  the  pleas  are  properly  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  inasmuch  as  there  was  a 
good  cause  of  action  at  the  time  the  suit  was  commenced* 
[Parkes  B. — If  the  defendant  succeeded  on  these  pleas,  he 
would  be  entitled  to  the  whole  costs  of  the  actioiL]  When 
the  first  writ  was  sued  out,  the  cause  of  action  was  not  barred 
by  the  statute;  but  it  became  so  by  matter  subsequent. 
IFarhe,  B.— The  10th  section  of  the  2  Will.  4,  c  39,  has 
certainly  introduced  a  great  anomaly.]    Before  that  statute 


(a)  3  Bing.  N.  C.  85.  (c)  2  C.  &  M.  469. 

lb)  5  Bing.  N.  C.  279.  (d)  1  M.  &  W.  432. 
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1848.        the  period  of  limitation  ran  between  two  limits^  the  time 
"  Hioos        when  the  cause  of  action  accrued,  and  the  commencement 
^,    ^-  of  the  suit;  but  now  the  statute  also  causes  it  to  run  after 

the  conmiencement  of  the  smt,  and  so  the  plea  is  matter  m 
bar  of  its  further  maintenance.  A  plea  in  bar  generally 
must  shew  that  there  ^as  no  cause  of  action  at  the  time 
the  suit  was  conmienced ;  but  in  this  case  the  defendant 
could  not  have  pleaded  the  statute  when  the  first  writ 
issued. 

Cowling  replied. 

Cur.  adv.  vult- 

The  judgment  of  the  Court  was  now  delivered  hj 

Pollock,  C.  B.,  (after  stating  the  pleadings.) — The 
question  in  this  case  arises  as  to  the  proper  mode  of  plead* 
ing  the  Statute  of  Limitations,  (whether  to  an  action  of 
covenant,  or  trespass,  or  assumpsit),  since  the  statute  2  WilL 
4,  c.  39,  s.  10,  requiring  a  particular  mode  of  issuing  and 
continuing  writs,  in  order  to  prevent  the  operation  of  anj 
Statute  of  Limitations. 

In  the  old  mode  of  proceeding,  if  the  plaintiff  sued  by 
bill,  he  might  elect  to  treat  the  filing  of  the  bill,  or  the 
previous  process  by  latitat,  as  the  commencement  of  the 
suit ;  and  if  the  defendant  pleaded  that  the  cause  of  action 
accrued  more  than  six  years  before  the  fling  of  the  UBy  the 
plaintiff  must  have  replied  the  latitat  returned,  with  con- 
tinuances to  connect  it  with  the  bill:  Beardmare  v.  Batten- 
bury  (a).  If  the  defendant  had  pleaded  that  the  cause  of 
action  did  not  accrue  within  six  years  before  the  commence- 
ment of  the  suit,  such  a  replication  was  neither  necessary 
nor  proper ;  and  in  proceedings  in  the  Common  Pleas,  or 
by  original  writ,  the  plea  always  was  in  the  latter  form;  and 
the  replication  alleged,  that  the  cause  of  action  accrued 

(a)  o  B.  &  Aid.  452 ;  2  Sannd.  2 a,  n. 3i. 
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within  rix  years  before  the  commenoement  of  the  euit;  and        1848. 
the  plaintiff  must  then^  as  a  matter  of  evidence,  have  shewn        hiogs" 

the  issuing  and  return  of  the  writs,  and  proper  continuances,  «• 

.  nil  MoariMBK* 

by  a  copy  of  the  record. 

As  the  Uniformity  of  Process  Act  puts  all  actions  on 
the  same  footing,  and  makes  the  issuing  of  the  writ  of  sum- 
mons the  commencement  of  the  suit,  the  plea  of  the  Statute 
of  Limitations  ought  to  be  in  the  same  form ;  and  if  the 
plaintiff  replies  that  the  cause  of  action  did  accrue  within 
the  limited  time,  he  must  shew,  by  a  proper  record,  all  the 
formalities  required  by  the  iOth  section  to  have  been  com- 
plied with;  just  as  he  must  have  done  before,  where  there 
was  a  plea  that  the  cause  of  action  did  not  accrue  within 
aix  years  &c.  before  the  commencement  of  the  suit. 

This  anomaly  is  introduced  by  this  enactment,  viz.  that 
if  the  pkintiff  has  to  shew  the  commencement  of  the  suit 
in  answer  to  a  plea  of  tender,  or  for  any  other  purpose 
than  to  defeat  the  bar  of  the  Statute  of  Limitations,  he 
need  not  prove  all  these  requisites ;  Gregory  v.  Desanges  (a) : 
and  in  Prati  v.  Hawkins  (b),  we  have  abeady  held,  that  if 
this  ordinary  form  of  plea  is  adopted,  the  plaintiff  must 
give  this  proof.  The  case,  as  reported,  contains  some  inac- 
curacies ;  it  was  tried  before  Lord  Chief  Justice  Tmdaly 
not  Lord  Denman,  and  the  roll  amended  was  the  record  of 
continuanoes  which  the  plaintiff  had  improperly  made  up ; 
the  substance,  however,  of  the  report  is  perfectly  right. 
But  the  defendant  not  only  may,  but  we  think  ought  to, 
plead  in  this  form. 

The  statute  3  &  4  Will  4,  c  42,  follows  the  language  of 
the  Statute  of  Limitations,  21  Jac  1,  c.  16,  s.  3,  and  enacts, 
that  the  action  of  covenant  shall  be  *'  commenced  and  sued  " 
within  the  limited  time;  and  the  proper  form,  which  was 
always  adopted  in  every  action  commencing  otherwise  than 
by  bill,  was,  that  the  cause  of  action  accrued,  or  that  the 

(a)  5  Bing.  85.  {h)  15  M.  &  W.  399. 
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1848.        promise  was  made  &c.,  more  than  the  limited  time  before 
\^  ^  the  commencement  of  the  suit ;  and  what  was  the  oom- 

Hioos 

V.  mencement  of  the  suit  was  a  matter  of  eyidence  then>  and 

IS  equally  so  now. 

The  objection  to  both  these  pleas,  which  is  pointed  out 
on  special  demurrer^  is,  that  they  do  not  contain  a  direct 
and  positive  allegation  tiiat  the  cause  of  action  accrued 
twenty  years  before  the  commencement  of  the  suit,  but 
only  an  indirect  and  argumentative  allegation  that  it  did, 
because  it  accrued  more  than  twenty  years  before  the 
pluries  summons  with  which  the  defendant  was  served,  and 
that  that  writ  could  not,  according  to  the  statute  2  Will.  4, 
c.  39,  s.  10,  be  connected  with  any  anterior  process,  and  must, 
therefore,  be  considered  as  the  conmiencement  of  the  suit 

Before  the  late  statute  for  the  uniformity  of  process,  a 
similar  plea,  stating  that  the  cause  of  action  accrued  before 
the  service  of  a  particular  writ,  and  that  such  writ  was  not 
connected  witii  any  prior  one,  would,  we  think,  be  open  to 
the  same  objection ;  it  would,  in  truth,  be  a  pleading  of 
evidence :  and  we  tiiink  the  statute  has  made  no  difference 
in  this  respect. 

Further,  we  think  that  the  plea  is  not  properly  pleaded 
in  bar  of  the  further  maintenance  of  the  action.  The 
effect  of  non-compliance  with  the  exigencies  of  the  statute 
is,  that  the  suit  is  commenced  too  late,  and  ought  altoge- 
ther to  be  barred ;  and  the  defendant  is  entitied  to  all  his 
costs  from  the  conmiencement  of  the  suit.  It  cannot  be 
considered  as  properly  brought  up  to  the  time  of  the  first 
default,  conmiitted  in  not  continuing  properly  the  process; 
and  such  defiiult  puts  the  suit  in  the  condition  of  not  having 
been  ''commenced  and  sued"  within  the  time  prescribed. 

And  this  objection,  we  think,  is  sufficientiy  pointed  out 
by  the  special  demurrer. 

Our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1848. 

Kamsden  v.  The  Manchester,  South  Junction,  and      Jan,  26, 
Altbincham  Railway  Company. 

TbESPASS.— The  declaration  stated,  that  the  defend-.  Trespass  for 
ants,  on  divers  days  and  times,  &o.,  broke  and  entered  a  enter^Oie 
close  of  the  plamtiff,  situate  in  the  township  of  Stretfoid,  J^a^iSllLgT' 
in  the  parish  of  Manchester,  (describing  the  same  by  abut^  tonnei  through 
tals),  ''and  then  dug,  excavated,  bored  into,  through,  and  Plea,thatthe 
along  the  dose  of  the  plaintiff,  and  then  dug,  excavated,  pnbiicbighway, 
and  made  a  tunnel  or  hole,  to  wit,  60  feet  long  and  50  feet  ^  ^juI^^ 
wide,  and  continued  the  same  so  made,  duir,  and  excavated,  by  an  act  of 
for  a  long  time,  to  wit,  from  thence  hitherto;"  and  then  were  incor.' 
dug,  removed,  and  carried  away  divers,  to  wit,  10,000  cart-  p^]^^  q/  *^* 
loads  of  earth  and  soil  of  and  from  the  dose  of  the  plaintiff,  n^j^ing  u>d 

maintaining 

and  converted  the  same  to  their  own  use,  &C.  araiiway; 

Flea,  that  tiie  dose  in  which  &c,  was  a  certain  com-  the  passing 
mon  and  public  highway  and  street  for  all  the  liege  subjects  ^^^^ 
of  our  lady  tiie  Queen  to  pass  and  re-pass  on  foot,  and  plans  and  sec- 

railway,  shew- 
ing the  lines  and  levels  thereof,  and  also  books  of  reference  containing  the  names  of  the 
owners  of  the  land  thronj^  which  the  same  was  intended  to  pass,  had  been  cteposited  with  clerks 
of  the  peace ;  that  by  the  said  act  it  was  enacted,  that,  snbject  to  the  provisions  of  that  act  and 
the  Companies  Clanses  Consolidation  Act  and  Railway  Clauses  Consolidation  Act,  it  should 
be  lawful  for  the  defendants  to  make  and  maintain  the  railway  in  the  line  and  upon  the  landa 
delineated  and  described  on  tiie  said  plans  and  in  the  books  of  reference,  and  to  enter  upon,  take, 
and  use  such  of  the  said  lands  as  should  be  required  for  that  purpose ;  that  the  said  close  in 
which  &c.,  was  delineated  and  described  on  the  said  plans  and  in  the  books  of  reference  and 
was  and  is  such  public  highway  as  aforesaid,  whereupon  the  defSendants  at  the  said  times,  when 
&c.,  under  and  by  virtue  of  the  said  acts,  entered  upon  the  said  dose  in  which  &c.,  under  the 
snrbce  thereof,  in  order  to  make  and  did  then  so  make,  under  the  said  highway,  a  tunnel,  doing 
as  littie  damage  as  could  be,  and  in  so  doing  dug,  excavated,  and  bored  tlw  close  of  the  plaintiiT, 
and  made  the  tunnel  in  the  declaration  mentioned,  as  they  lawfully  might  for  the  cause  afore- 
said.— Replioition,  that  the  close  wss  required  to  be  purchased  and  permanently  used  for  making 
and  permanenUy  maintaining  the  railway ;  that  the  plaintiff  being  the  owner  of  the  dose  for  a 
term  of  years,  subject  to  the  user  of  the  same  as  a  public  highway,  did  not  at  any  time  consent 
that  the  ddbndants  might  enter  upon  or  take  the  dose,  nor  did  the  defendants  give  any  notice 
to  the  plaintiff  to  sell  and  convey  or  release  the  same  to  them,  or  that  they  required  the  same ; 
nor  did  the  defendants  pay  the  plaintiff,  or  deposit  in  the  Bank,  any  purdiase-money  or  com- 
pensation for  the  interest  of  the  pUdntiff  therein ;  that  the  defendants  did  not  enter  on  the  close 
for  the  purpose  of  merely  surveying  or  taking  levds,  &c.,  but  for  the  permanent  using  and  tak- 
ing the  same  to  their  own  use ;  and  at  the  said  time  when  &c.,  and  tnenoe  hitherto,  have  used 
and  now  permanently  use  the  close  of  the  plaintiff  for  the  permanent  purpose  of  the  railway. 
On  doBurrer  to  the  replication : — Held,  that  the  plea  afforded  no  justification,  inasmuch  as  the 
defimdants  were  bound,  under  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c.  18,  to  make 
compenaatioD  before  entering  upon  the  dose. 
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1848.        with  cattle,  carts,  carriages,  through,  over,  and  along  the 

Ramsdbn      8^"^6»  **  ^  times  of  the  year,  at  their  free  will  and  pleasure; 

V*  and  that  the  said  company,  before  the  committimr  of  the 

Manchbstbr,  .  ,  ^  ^ 

SoiTTH  JuNc   supposed  trespasses,  &c,   by  a  certain  act  of  Parliament 
Altrincham    made  and  passed  in  a  session  of  Parliament  held  in  the 
Railway  Co.  eighth  and  ninth  years  of  the  reign  of  her  present  Majesty, 
intituled  *'  An  Act  for  making  a  Sailway  to  connect  the 
Manchester  and  Birmingham  and  Liverpool  and  Manehefr- 
ter  Railways,  in  the  Parish  of  Manchester,  and  also  to  Al- 
trincham, in  the  County  of  Chester,  to  be  called  the  Man- 
Chester,  South  Junction,  and  Altrincham  Bailway,"  were 
united  into  a  separate  company,  and  incorporated  for  the 
purpose  of  making  and  maintaining  a  certain  railway,  to- 
gether with  all  proper  works  and  conveniences  connected 
therewith,  according  to  the  provisions  of  the  said  act;  and 
for  the  purposes  aforesaid  were  incorporated  by  the  name 
of  ''The  Manchester,  South  Junction,  and  Altrincham  Bail- 
way  Company,**  and  by  that  ^lame  constituted  and  made  a 
body  corporate,  with  perpetual  succession  and  a  common 
seal;  and  were  empowered  and  authorised  to  purchase,  hokl, 
and  sell  lands  within  the  restrictions  in  the  said  act  con- 
tained, for  the  purposes  of  the  said  undertaking,  without 
incurring  any  puns  or  forfeitures,  and  to  haye  and  exerdse 
such  powers  and  authorities  as  were  therein  given  or  men- 
tioned.   And  whereas,  before  the  making  and  passing  of 
the  said  act  of  Parliament,  certain  plans  and  sections  of  the 
said  nulway,  shewing  the  line  and  levels  thereof  and  also 
books  of  reference  containing  the  names  of  the  owners  or 
reputed  owners,  lessees,  and  occupiers  of  the  land  through 
which  the  same  was  intended  to  pass,  had  been  deposited 
with  the  respective  clerks  of  the  peace  of  the  counties  of 
Lancaster  and  Chester.     And  whereas,  in  and  by  the  said 
act  of  Parliament  it  was  further  enacted,  that,  subject  to 
the  provisions  in  that  said  act,  and  to  such  of  the  provisions 
and  restrictions  of  certain  thereinbefore  recited  acts  as  were 
thereinbefore  incorporated  with  that  said  act,  that  is  to  say, 
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the  Companies  Clauses  Consolidation  Act,  ihe  Lands  1^8. 
Clauses  Consolidation  Act,  and  the  Railway  Clauses  Con-  Ramsden 
solidation  Act,  it  should  be  lawful  for  the  said  company  manchb8tbr 
to  make  and  maintain  the  said  railway  and  works  in  the  South  Junc- 
line  and  upon  the  lands  delineated  and  described  on  the  said  Altrincham 
plans  and  in  the  said  books  of  reference,  and  to  enter  upon,  °^^^^^ 
take,  and  use  such  of  the  siud  lands  as  should  be  required 
for  that  purpose.  And  whereas  the  said  close  in  which 
&c,  was  in  the  line  delineated  and  described  on  the  said 
plans  and  in  the  said  books  of  reference,  and  was  and  is 
such  public  street  and  highway  as  aforesaid,  and  was  and  is 
within  the  said  lands  described  in  the  said  plans  and  men- 
tioned in  the  said  books  of  reference,  and  is  there  described 
as  such  public  street  and  highway  as  aforesaid;  whereupon 
the  said  company  afterwards,  to  wit,  on  the  days  and  times 
in  the  declaration  mentioned,  under  and  by  virtue  of  the 
said  first-mentioned  act  of  Parliament  and  the  said  other 
acts  incorporated  therewith,  and  in  pursuance  of  the  powers 
and  provisions  therein  contained  for  the  purpose  of  con- 
structing the  siud  railway,  entered  into  and  under  the  said 
dose  in  which  &c,  then  being  such  public  street  or  high- 
way, as  aforesaid,  under  the  surface  thereof,  in  order  to  make, 
and  did  then  so  make,  under  the  said  public  street  and  high- 
way a  certain  tunnel,  such  tunnel  being  thought  proper  by 
the  said  company,  the  said  company  doing  as  littie  damage  as 
could  be  in  the  premises ;  and  in  so  doing  the  company  a 
littie  dug,  excavated,  bored  into,  through,  along,  and  across 
the  said  close  of  the  plaintiff,  and  then  dug,  excavated,  and 
made  the  said  tunnel  or  hole  in  the  declaration  mentioned, 
and  continued  the  same,  so  made,  dug,  and  excavated,  for  all 
the  time  in  the  declaration  mentioned,  and  then  dug,  re- 
moved, and  carried  away  tiie  said  earth  and  soil  in  the  de- 
claration mentioned  off  and  from  the  said  dose  of  the  plain- 
tiff,  and  carried  away  and  converted  the  same  to  their  own 
use,  doing  no  unnecessary  damage  to  the  plaintiff  on  the  oc- 
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1648.        casions  aforesaid,  9b  it  was  lawful  for  them  to  do  for  the 
Rajcsdvn      cause  aforesaid;  quss  sunt  eadem.    Verification. 
-.      ^*  Beplication,  that  the  said  close  of  the  plaintiff  so  dug, 

South  Junc-  excavated,  bored  into,  through,  along,  and  acroscf,  for  the 
ALTRiKcnKu  making  and  maintaining  the  said  tunnel  as  in  the  sud  plea 
Railway  Co.  mentioned,  and  the  earth  and  soil  thereof  of  the  plaintiff 
as  in  that  plea  also  mentioned,  at  the  time  when  &c., 
were  and  still  are  required  to  be  purchased  and  permanently 
used  for  the  purposes  and  under  the  powers  of  the  several 
acts  of  Parliament  in  the  said  plea  mentioned  and  specified, 
and  other  the  acts  of  Parliament  in  that  case  made  and  pro- 
vided, to  wit,  for  making  and  permanentiy  maintaining  the 
said  railway  in  the  said  plea  mentioned;  that  the  plainta£^ 
being  tiie  owner  and  occupier  for  the  residue  of  a  certain 
unexpired  term,  to  wit,  of  999  years,  of  the  said  dose,  earth, 
and  soil  thereof^  subject  to  the  user  of  the  same  as  a  com- 
mon and  public  highway,  over  the  surface  thereof,  as  in  the 
said  plea  mentioned,  did  not,  at  any  time  before  or  at  w 
since  the  said  time  when  &c.,  consent  that  the  defendants 
should  or  might  enter  upon  or  take  the  said  dose  of  him 
the  plaintiff,  so  dug,  excavated,  and  bored  as  aforesud,  or 
the  said  earth  and  soil  of  the  plaintiff;  nor  did  the  defend- 
ants, being  the  promoters  of  the  said  undertaking,  to  wit, 
the  said  rulway ,  give  any  notice  to  the  plaintiff,  so  interested 
in  the  land  of  the  said  dose,  and  the  earth  and  soil  thereol^ 
to  sell  and  convey  or  release  the  same  or  any  part  thereof 
to  them,  or  that  they  required  the  same,  or  any  part  thereof; 
nor  did  the  defendants  pay  to  the  plaintiff,  then  having  such 
interest  as  aforesaid  in  the  said  dose,  and  the  earth  and  soil 
thereof,  or  deposit  in  the  Bank,  in  the  manner  in  the  said 
acts  of  Parliament  mentioned,  any  purchase-money  or  com- 
pensation for  the  said  interest  of  the  plaintiff  therein,  or  any 
part  thereof ;  that  the  defendants  did  not  enter  into  the  said 
dose  of  the  pliuntiff  as  aforesaid,  or  take  and  use  the  same, 
and  convert  the  earth  and  soil  thereof  to  their  own  use,  as 
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in  the  said  plea  mentioned,  for  the  purpose  merdy  of  but-        1848. 
veying  or  taking  levels  of  the  said  knd  or  railway,  or  of     ^;;;;;^ 
probing  or  boring  to  ascertain  the  nature  of  the  soil,  or  of  ^,      ** 
setting  out  the  line  of  the  works  for  the  said  railway,  but  South  Junc- 
for  the  permanently  using  and  taking  the  same  to  their  own  altmnchaii 
use ;  and  at  the  same  time  when  &c.,  and  thence  hitherto,  ^'^^^^  C®* 
have  used  and  now  permanently  use  the  said  close  of  the 
plaintiff,  and  the  earth  and  soil  thereof  of  him  the  plaintiff^ 
for  the  permanent  purpose  of  the  said  railway,  under  and  by 
yirtue  of  the  said  several  acts  of  Parliament  and  the  powers 
and  provisions  therein  contained.    Verification. 
Demurrer,  and  joinder. 

CcwUng  (with  whom  was  Bainea)  argued  in  support  of 
the  demurrer  in  Michaelmas  Term  (Nov.  17). — The  ques- 
tion raised  by  the  pleadings  is,  whether  the  defendants  are 
trespassers  in  making  a  tunnel  through  the  plaintiff's  land 
without  first  ^ving  him  compensation.  That  depends  upon 
the  construction  of  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18,  and  the  Railway  Clauses  Consolidation 
Act,  8  &  9  Vict,  a  20.  The  defendants  contend  that  they 
do  not  "  permanently  use"  the  land  within  the  meaning  of 
those  statutes.  The  8  &  9  Vict  c  18,  is  intituled  ''An 
Act  for  consolidating  into  one  Act  certain  provisions  usually 
inserted  in  Acts  authorising  the  taking  of  Lands  for  Under- 
takings of  a  public  nature  ;* '  and  the  18th  section  enacts, 
that, ''  when  the  promoters  of  the  undertaking  shall  require 
to  purchase  or  take  any  of  the  lands  which  by  this  or  the 
special  act,  or  any  act  incorporated  therewith,  they  are 
authorised  to  purchase  or  take,  they  shall  give  notice  to  all 
the  parties  interested  in  such  lands,  or  to  the  parties  enabled 
by  this  act  to  sell  and  convey  or  release  the  samcv  or  such 
of  the  said  parties  as  shall,  after  diligent  inquiry,  be  known 
to  the  promoters  of  the  undertaking ;  and  by  such  notice 
shall  demand  from  such  parties  the  particulars  of  their 
estate  and  interest  in  such  lands,  and  of  the  claims  made 
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1848.        hj  them  in  respect  thereof;  and  every  saoh  notice  ahall 
Ramsdeh     ^^^  ^®  particulars  of  the  lands  so  required^  and  that  the 
9.  promoters  of  the  undertaking  are  willing  to  treat  for  the 

South  Juno-'  purchase  thereof  and  as  to  the  compensation  to  be  made  to 
JUTBiNCEiLf  ^  parties  for  the  damage  that  may  be  sustained  by  them 
Railway  Co.  by  reason  of  the  execution  of  the  works."  The  84th  seo- 
tion^  which  is  relied  upon  by  the  plaintiff  enacts,  that  ''the 
promoters  of  the  undertaking  shall  noti  except  by  consent 
of  the  owners  and  occupiers,  enter  upon  any  lands  which 
shall  be  required  to  be  purchased  or  permanentfy  vsed  for 
the  purposes  and  under  the  powers  of  this  or  the  special  act, 
until  they  shall  either  have  paid  to  every  party  having  any 
interest  in  such  lands,  or  depodted  in  the  Bank,  in  the  man- 
ner therein  mentioned,  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid  to  such  parties  respectively 
for  their  respective  interests  therein :  Provided  always,  that 
for  the  purpose  merely  of  surveying  and  taking  levels  of 
such  lands,  and  of  probing  or  boring  to  ascertain  the  nature 
of  the  soil,  and  of  setting  9ut  the  line  of  the  works,  it 
shall  be  lawful  for  the  promoters  of  the  undertaking,  after 
^ving  not  less  than  three  nor  more  than  fourteen  days' 
notice  to  the  owners  or  occupiers  thereof,  to  enter  upon  such 
lands  without  previous  consent,  making  compensation  for 
any  damage  thereby  occationed  to  the  owners  or  occupiers 
thereof."  Those  clauses,  however,  relate  only  to  the  sur- 
&ce  of  lands;  and  the  act  contains  no  provision  whatever 
respecting  works  underground.  The  8  &  9  Vict  c  20, 
which  is  incorporated  with  the  former  act,  is  applicable  to 
the  present  case,  and  fully  justifies  the  defendants  in  what 
they  have  done.  The  16th  section  enacts,  that,  ''subject 
to  the  provisions  and  restrictions  in  this  and  the  special  act, 
and  any  act  incorporated  therewith,  it  shall  be  la¥rful  for 
the  company,  for  the  purpose  of  constructing  the  railway,  or 
the  accommodation  works  connected  therewith,  hereinafter 
mentioned,  to  execute  any  of  the  following  works:  (that  is 
to  say),  they  may  make  or  construct  in,  upon,  acroes,  under 
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or  over  any  lands,  or  any  streets,  hills,  valleys,  roads,  rail-        1848. 
roads  or  tramroads,  rivers,  canals,  brooks,  streams,  or  other      r^msden 
waters,  within  the  lands  described  in  the  said  plans,  or  ^,      ^> 
mentioned  in  the  said  books  of  reference,  or  any  correction   South  Junc- 
thereof,  such  temporary  or  permanent  inclined  planes,  tun-   ALnuNCHAM 
nels,  embankments,  aqueducts,  bridges,  roads,  ways,  pas-  I^iI'WatCo. 
sages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences, 
as  they  think  proper,"  &c     "  They  may  do  all  other  acts 
necessary  for  making,  maintaining,  altering,  or  repairing  and 
using  the  railway :  Provided  always,  that,  in  the  exercise  of 
the  powers  by  this  or  the  special  act  granted,  the  company 
shaU  do  as  little  damage  as  can  be,  and  shall  make  full  satis- 
faction in  manner  herein,  and  in  the  special  act,  and  any  act 
incorporated  therewith,  provided,  to  all  parties  interested, 
for  all  damage  by  them  sustained  by  reason  of  the  exercise 
of  such  powers."    Although  the  company  must'make  com- 
pensation to  the  party  damnified,  they  are  not  bound  to  do 
so  beforehand.     The  8  &  9  Vict.  c.  20,  contsuns  no  clause 
similar  to  the  84th  section  of  the  8  &  9  Vict  c  18.     Under 
a  provision  in  a  turnpike  act,  authorising  trustees  to  enter 
upon  and  take  lands  and  pull  down  houses,  ''making  or  ten- 
dering satisfaction  to  the  owners  or  proprietors  thereof,"  it 
has  been  held,  that  the  trustees  were  not  bound  to  make  or 
tender  compensation  before  or  at  the  time  of  entering  upon 
or  taking  the  lands  or  pulling  down  the  houses :  Lister  v. 
Lobley  (a).    [Pollock,  C.  B. — That  case  seems  to  have  turned 
on  the  language  of  that  particular  statute.]    The  same  point 
was  decided  in  the  case  of  Peters  v.  Clarson  (ft),  which  arose 
under  the  Highway  Act,  fi  &  6  WilL  4,  c.  50,  s.  54.    If, 
in  making  the  excavations,  the  company  should  interfere 
with  any  mines,  that  case  is  provided  for  by  the  77th  sec- 

« 

tion.  [AldersoUf  B. — ^That  section  only  says,  that  the  com- 
pany shall  not  be  entitled  to  the  mines  in  addition  to  the 
land]     Suppose  the  construction  of  the  railway  would 

(a)  7  A.  &  £.  124.  (b)  8  Scott's  N.  R.  384. 

VOL.  L  BBS  EXCH. 
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1848.  necessarily  cause  a  stream  to  deviate  from  a  mill,  the  com- 

Ramsobit  P*°y  might  nevertheless  proceed  with  the  works  before 

«•  making  compensation.     [Alderson,  B, — In  that  case  they 

South  JuMo.  do  not  take  possession  of  any  land;  but  m  the  case  of  a 

j^rRiNcnxu  tunnel  they  have  an  exclusive  occupation.]     Until  the  tun- 

Railway  Co.  q^  j|g  made^  it  is  impossible  to  ascertain  what  damage  may 

be  done. 


Hoggins,  contrk. — ^By  the  6th  section  of  the  8  &  9  Vict, 
c.  20,  the  company  are  only  enabled  to  execute  the  works 
mentioned  in  the  16  th  section,  subject  to  the  provinons  and 
restrictions  of  the  Lauds  Clauses  Consolidation  Act,  one  of 
which  is  that  they  shall  make  compensation  before  enterii^ 
upon  land.  By  the  44th  section  of  the  8  &  9  Vict.  c.  20, 
the  compensation  is  to  be  determined  in  the  manner  pro- 
vided by  the  Lands  Clauses  Consolidation  Act  The  l^is- 
lature  contemplated  both  a  temporary  and  a  permanent 
occupation  of  lands.  The  16th  section  of  the  8  &  9  Vict 
c  18,  provides  for  the  latter  event.  Then  the  84th  section 
prohibits  the  promoters  of  the  undertaking  from  entering 
upon  any  lands  which  shall  be  required  to  be  purdiased  or 
permanently  used,  until  they  have  puid  the  purchaae-money 
or  compensation.  That  section  makes  no  distinction  be- 
tween the  surface  and  undergroimd.  \Parhe,  B. — By  the 
46th  section  of  the  8  &  9  Vict  c  20,  '<  If  the  line  of 
railway  cross  any  turnpike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  act)  either 
such  road  shall  be  carried  over  the  railway,  or  the  railway 
shall  be  carried  over  such  road  by  means  of  a  bridge  of  the 
height  and  width,  and  with  the  ascent  or  descent,  by  this 
or  the  special  act  in  that  behalf  provided,**  &c.  When  the 
railway  goes  over  a  turnpike  road,  has  the  owner  of  the 
soil  a  right  to  insist  upon  the  company  pmrchasing  his  inte- 
rest before  they  make  the  bridge  ?]  Probably  he  has.  The 
object  of  requiring  notice  of  the  land  intended  to  be  taken 
is  to  enable  the  owner  to  arrange  about  the  compensation. 
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Cowling^  in  reply. — The  making  a  tunnel  is  not  a  '^  taking  1848. 
of  land"  within  these  statutes.  When  the  legidature  speaks  «  ^  ^ 
of  the  peimanent  use  of  Iand»  the  words  must  be  under-  «• 

stood  in  their  ordinary  sense,  namely,  such  a  use  as  would   Sooth  Junc' 
interrupt  the  enjoyment  of  its  surface,  either  as  a  highway   ajJtoncham 
or  otherwise.    At  all  events,  the  defakbnts  are  not  liable  ^^^^^^  <^o* 
in  trespass.    The  5drd  section  of  the  8  &  9  Vict.  c.  20,  pro- 
vides^ thal»  before  roads  are  interfered  withj  others  are  to  be 
substituted.     The  54th  section  sulgects  the  company  to  a 
penalty  of  £20  for  every  day  during  which  a  substituted  road 
shall  not  be  made  after  the  existing  road  shall  have  been 
tntermpted.    By  the  55th  section,  a  party  suffering  special 
damage  fiom  the  interruption  of  a  road  may  recover  in  an 
action  on  the  case.   The  remedy  of  the  plaintiff  is  under  these 
sectiims,  not  by  action  of  trespass. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

PouLOCK,  C.  B. — This  was  an  action  of  trespass,  in  which 
the  plaintiff  complained  that  the  defendants  had  broken  and 
entered  his  dose,  and  had  cut  a  tunnel  through  the  same; 
The  defendants  justified  under  a  local  act  of  Parliament 
(8  &  9  Vict  c  cxi.),  whereby  they  were  incorporated,  and 
were  authorised  to  make  a  railway  connecting  the  Manches- 
ter and  Liverpool  Railway  with  the  Manchester  and  Bir- 
mingham Bail  way,  subject  to  the  provisions  of  the  '^  Lands 
Clauses  Consolidation  Act"  and  the  ''Bailway  Clauses  Con- 
solidation Act;"  and,  by  their  plea,  they  averred  that  the 
dose  in  question  is  a  public  highway,  and  is  maiked  and 
AtWtuiitL^^  in  the  plan  and  book  of  reference  deposited  by 
the  defendants,  as  part  of  the  lands  through  whidi  the  in- 
tended railway  was  to  pass ;  and  therefore  they  say,  that, 
for  the  purpose  of  making  their  railway,  they  entered  into 
and  under  the  said  dose,  and  made  the  tunnel,  doing  no 
unnecessary  damage. 

B  B  B  2 
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1848.  The  plaintiff  replied,  that  the  doee  in  question  is  re- 

Ramsdbn      q^red  to  be  purchased  and  permanentlj  used  for  the  pur- 

«•  pose  of  the  railway ;  and  that  he,  the  plaintiff,  being  enti- 

South  JuMc-'  tied  to  the  soil  of  the  said  dose  for  a  term  of  999  years, 

ALnLi*NCBAM    subject  to  the  public  right  of  way  over  the  same,  the 

Railway  Co.  defendants  entered  and  made  the  tunnel  without  any  consent 

of  the  plaintiff,  and  without  giving  him  any  notice  to  sell 

and  convey  the  same,  and  took  the  same  for  the  purpose  of 

permanently  using  it  for  the  purpose  of  the  railway.     To 

this  replication  the  defendants  demur ;  and  the  question  is, 

whether  on  the  pleadings  there  is  a  sufficient  justification ; 

and  this  depends  entirely  on  the  two  acts  called  the  **  Land 

Clauses  CansoUdatum  Acf*  and  the  **  Railway  Clauses  Conso' 

lidatum  Act^    The  defendants  say,  that  those  acts  justify 

them  in  what  they  have  done ;  and  this  b  denied  by  the 

plaintiff. 

The  first  act,  8  &  9  Vict,  a  18,  is  a  general  act,  pointing 
out  the  course  to  be  taken  by  all  companies  incorporated 
under  special  acts  of  Parliament  for  purposes  which  require 
that  they  should  acquire  and  take  lands ;  and,  without  going 
into  any  detail,  it  is  sufficient  to  say,  that  the  plea  certainly 
does  not  aver  that  the  defendants  have  complied  with  the 
requisitions  of  this  act.  It  must  be  taken,  on  the  plead- 
ings, that  the  tunnel  has  been  made  with  a  view  to  its 
permanently  forming  part  of  the  railway ;  and  if,  therefore, 
this  could  not  be  done  without  first  purchasing  the  soil 
taken,  or,  at  least,  paying  a  compensation  for  the  perma- 
nent occupation  of  it,  tiien  it  is  clear  that  the  defendants 
were  not  justified  in  committing  the  trespasses.  But  on 
the  part  of  the  defendants  it  was  argued,  that  they  are 
not  bound  to  justify  under  the  Land  Clauses  Consolidfr- 
tion  Act;  for  what  they  have  done  is  warranted  by  virtue 
of  tiie  16th  section  of  the  subsequent  act,  (8  &  9  Vict 
c  20),  called  the  Kailway  Clauses  Consolidation  Act  The 
defendants  contend  that,  under  this  section,  they  are  in 
terms  authorised  to  make  (inter  alia)  any  tunnels,  for  the 
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purpose  of  their  railway,  which  they  may  think  expedient.         1848. 
The  defendants  do  not  dispute  their  ultimate  liability  to      juluTT' 
make  compensation  for  any  damage  they  may  occasion  by  v- 

making  the  tunnel;  but  they  contend  that  the  quantum  South  Junc-' 
of  damage  cannot  be  ascertained  until  the  tunnel  is  made,  a^^'^incham 
and  that,  in  the  meantime,  they  are  not  trespassers  for  ^"-watCo. 
making  it. 

We  cannot,  however,  take  this  view  of  the  case.  If  the 
company  made  a  permanent  tunnel  for  the  railway  to  pass 
through,  by  virtue  of  the  power  ^ven  by  the  16th  section, 
they  must  do  so  by  the  express  enactment  in  the  6th  sec- 
tion, subject  to  the  provisions  and  restrictions  in  the  Land 
Clauses  Consolidation  Act,  8  &  9  Vict,  c  18,  and  one  of  those 
restrictions  is,  that,  whether  they  purchase  the  land  itself, 
or  permanentiy  occupy  it,  they  must  pay  the  compensation 
before  entry;  so  that,  whether  the  defendants  acted  under 
the  first  or  second  act,  the  defence  is  insufficient  on  the 
same  ground,  that  they  have  not  before  entry  paid  the  com- 
pensation due  to  the  owner  of  the  land  through  which  the 
tunnel  passes.    We  think,  therefore,  there  must  be 

Judgment  for  the  plaintifi. 
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1848. 

Jan.  21.     Ryallb  v.  Bramall  and  Another,  Execntois  of  Joel 

Buxton,  deceased. 

Adeckration  A.SSUMPSIT  against  two  executors,  on  a  bill  of  ex- 
tutors ona**"  change  accepted  by  their  testator,  Joel  Buxton.  The 
boi  of  exchange  declaration,  which  was  dated  the  29th  June,  A.D.  1847, 

accepted  by  '  ^ 

their  tesutor,    commenced  by  stating  that  the  defendants  had  been  sum- 
oommence-       moned  to  answer  the  plaintiff  by  Tirtue  of  a  writ  issued  on 
3^i^^   the  14th  May,  A.D.  1847. 
been  sammoned      pjea. — And  the  defendants,  by  E.  T.,  their  attorney, 

byTirtaeofa  .  ,     "^  .  •' 

writ  iraned  on  pray  judgment  of  the  said  writ  and  dedaration,  becaose 
1847.  The'de-  ^^7  ^7  ^^^  ^^  ^^  testator,  heretofore,  to  wit,  on  the 
S'^^te!!***'  ^^*^  December,  a.d.  1846,  made  his  last  will  and  testament, 
ment,  that  the    and  thereby  constituted  and  appointed  the  defendants  and 

testator  hereto- 
fore, to  wit,  on  one  Charlotte  Buxton  executors  and  executrix  thereof;  and 

«mberS^46,  afterwards,  to  wit,  on  the  16th  December,  a.d.  1846,  the 
made  his  wiu,    gg^^j  j^^j  Buxtou  died;  and  the  defendants  and  the  swd 

and  thereby  ap- 
pointed the  de-  Charlotte  Buxton  afterwards,  to  wit,  on  the  23rd  January, 

eiecutorsand  1847,  duly  proved  the  said  will,  and  took  upon  themselves 
Sereof  ^and  *^®  burthcu  of  the  execution  thereof,  and  the  said  Charlotte 
afterwards,  to     Buxtou  then  administered  divers  goods  and  chattels  which 

wit,  on  the  16th  ,  ,  , 

December,  were  of  the  said  Joel  Buxton  at  the  time  of  his  death,  as 
the  defendanu  exccutrix  of  the  last  will  and  testament  of  the  said  ''Joel 
and  B.  after-     Buxton.**    And  the  defendants  bring  here  into  court  the 

wards,  to  wit,  ^        ° 

on  the  23rd  letters  testamentary  of  the  said  Joel  Buxton  deceased, 
doiy  proVed  the  which  fuIly  provc  that  the  defendants  and  the  said  Char- 

wiil,  and  took 
upon  them- 
selves the  bnrthen  of  the  execation  thereof;  and  B.  then  administered  divers  goods  and 
chattels  which  were  of  the  testator  at  the  time  of  his  death,  as  executrix  of  his  will.  The  plea 
being  specially  demurred  to,  on  the  ground  that  it  did  not  shew  that  B.  administered  hrfort  ike 
commeneemeHt  of  the  euii, — Held,  that  the  plea  was  good,  for  dates  may  be  assumed  to  be 
material  on  demurrer,  when,  if  truly  stated,  they  would  support  the  plea ;  and  therefore  the 
Court  must  intend  that  the  administering  of  the  assets  was  before  the  commencement  of  the 
suit,  the  date  of  the  writ  being  stated ;  and  it  seems  the  Court  is  presumed  to  have  the  writ 
before  them  on  demurrer. 

Held,  also,  that  the  plea  was  not  double,  as  the  allegation  of  probate  wit  only  indnoement 
to  the  averment  of  administration. 

Though  the  27  Elix.  c.  5,  and  4  Anne,  c.  16,  do  not  apply  to  pleas  in  abatement^  yet,  at 
common  law,  duplicity  in  such  pleas  could  only  be  taken  advantage  of  on  special  demurrer. 
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lotte  Buxton  were  and  are  executors  and  executrix  of  that  1848. 
will;  and  have  the  execution  thereof  &c  And  the  defend- 
ants further  say,  that  the  said  Charlotte  Buxton  is  still 
living,  and  at  the  time  of  the  commencement  of  this  suit 
was  and  still  is  resident  within  the  jurisdiction  of  this  Courts 
to  wit»  at  Tytheiington,  in  the  parish  of  Prestbury,  in  the 
county  of  Chester.  And  this  the  defendants  are  ready 
to  verify,  wherefore,  inasmuch  as  the  said  Charlotte  Buxton 
is  not  named  as  a  defendant  in  the  said  writ  and  deolaror 
tion,  the  defendants  pray  judgment  of  the  same  writ  and 
declaration,  and  that  the  same  may  be  quashed,  &c 

Special  demurrer,  assigning  for  causes,  that  it  is  not 
alleged  that  Charlotte  Buxton  proved  the  will  of  Joel 
Buxton,  or  took  upon  herself  the  burthen  of  the  execution 
thereof,  or  that  Charlotte  Buxton  administered  the  goods 
and  chattels  which  were  of  Joel  Buxton  at  the  time  of  his 
death,  as  executrix  of  the  last  will  and  testament  of  Joel 
Buxton,  before  the  commencement  of  this  suit. — Joinder 
in  demurrer. 

Blachbttm  argued  in  support  of  the  demurrer  in  last 
IMQchaelmas  Vacation  (December  8). — A  different  rule 
prevails  in  actions  by  and  offainst  executors.  In  the 
former  case  all  must  join,  whether  they  have  adminis- 
tered or  not;  in  the  latter  it  is  only  necessary  to  sue  so 
many  of  the  executors  as  have  administered.  It  is  essen- 
tial, therefore,  that  a  plea  in  abatement  for  non-joinder 
of  a  co-executor  should  aver  that  he  has  administered :  2 
Wms.  Exors.  1618;  Com.  Dig.  tit  "Abatement"  (F.  10); 
Plow.  Com.  33,  9  Edw.  4,  12.  This  plea  is  defective, 
inasmuch  as  it  does  not  allege  that  the  executrix  not 
joined  administered  before  the  commencement  of  the  suit 
All  pleadings  refer  to  the  time  they  are  pleaded,  unless  the 
contrary  is  shewn  by  averment.  Where  an  executor  pleads 
plend  administravit,  and  the  plaintiff  takes  a  judgment  of 
assets  quando  acciderint,  the  scire  facias  on  that  judgment 
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1848.  must  pray  execution  of  such  assets  only  as  have  come  to 
the  executor's  hands  since  the  judgment :  Mara  y.  Qum  (a). 
So  where^  to  debt  on  bond»  the  defendant  pleaded  non  est 
factum,  and  after  issue  joined,  and  before  trial,  the  bond, 
by  the  negligence  of  one  of  the  clerks,  who  had  it  in  his 
custody,  was  eaten  by  mice,  and  the  labels  of  the  seals  also, 
the  jury  were  charged  to  inquire  if  that  was  the  deed  of  the 
defendant  at  the  time  oiplea  pleaded:  Nichols  v.  Hawood{b), 
Also,  where  a  declaration  in  covenant  alleged  in  excuse  of 
profert  that  the  indenture,  *' being  in  the  possession  of  the 
defendant,  the  plaintiff  cannot  produce  the  same  to  the 
Court,"  and  the  defendant  pleaded  that  the  indenture  '*  ti 
not  in  the  possession  of  the  defendant"  modo  et  forni£,  such 
plea  was  held  bad,  as  referring  to  the  time  when  pleaded, 
and  not  to  the  time  pointed  to  in  the  declaration :  Fisher  v. 
Ford{c).  [Parke^  B, — That  case  is  perfectly  clear.]  AUai 
y,  Hopkins  (c2)  shews  that  a  plea  of  payment  must  state  that 
the  money  was  paid  before  action  brought.  It  is  a  general 
rule,  that  every  pleading  shall  be  taken  most  strongly  against 
a  defendant;  therefore,  in  trespass,  if  the  defendant  pleads  a 
release,  without  saying  at  what  time  it  was  made,  it  shall 
be  intended  to  be  made  before  the  trespass;  so,  if  to  a  bond 
the  defendant  pleads  payment,  it  shall  be  intended  after  the 
day,  if  he  does  not  say  otherwise :  Com.  Dig.  tit.  *' Pleader," 
(E.  6).  That  rule  applies  ct  fortiori  to  pleas  in  abatement 
Tucker  v.  Webster  (e)  decided,  that  a  plea  of  the  plaintiff's 
discharge  under  the  Insolvent  Debtors'  Act  must  aver  that 
the  vesting  order  was  made  before  the  commencement  of 
the  suit.  In  FaithfiiU  v.  Ashley  (/),  a  count  alleged  that 
the  defendant  idcls  indebted  to  the  plaintiff  in  \0L  for  work, 
&c,  to  which  the  defendant  pleaded  that  he  never  was  m- 
debted  in  a  greater  amount  than  4/.,  which  he  paid  into 
court:  the  plaintiff  replied  that  the  defendant  wcu  indebted 

(a)  6  T.  R.  1.  (d)  13  M.  &  W.  94. 

(b)  Dyer,  60  a.  (e)  10  M.  &  W.  871. 

(c)  12  A.  &  E.  664.  (/)  1  Q.  B.  ISa 
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in  a  greater  amount  than  that  sum ;  and  that  replication  was        1848. 
held  bad  on  special  demurrer. — Another  objection  to  the 
plea  is,  that  it  is  double,  inasmuch  as  it  alleges  both  the 
grant  of  probate  to  Charlotte  Buxton,  and  also  that  she 
administered. 

WhitehuTSty  contnL — ^This  plea  is  framed  in  accordance 
with  the  precedents  in  use  for  many  years.  It  is  conceded 
that  a  plea  of  this  kind  must  shew  that  the  co-executor  has 
administered,  otherwise  one  of  several  executors,  by  not 
proving  the  will,  might  defeat  the  action  for  ever;  but  that 
is  sufficiently  shewn.  The  time  to  which  a  plea  refers 
must  depend  upon  the  nature  of  the  plea.  A  plea  of  a 
right  of  way  has  reference  to  the  time  of  committiug  the 
trespass.  This  plea  shews  upon  the  fiuse  of  it  that  the  party 
not  joined  was  in  fact  executrix  before  the  commencement 
of  the  suit.  There  is  a  distinct  allegation  that  the  grant 
of  probate  to  the  defendants  and  Charlotte  Buxton  was  one 
and  the  same  act,  and  it  is  evident  that  there  was  but  one 
joint  administering  of  the  goods.  [FkUt,  B.,  referred  to 
Wanhfordy.  Wanhfard  (a).]  If  the  plea  be  capable  of  two 
constructions,  the  Court  will  put  upon  it  that  construction 
which  will  support  it.  The  allegation  that  probate  was 
granted  on  the  23rd  January,  1847,  is  material,  and  if  tra- 
versed must  have  been  strictly  proved.  A  'Mdelicet"  will 
not  render  immaterial  a  date  which  is  necessary  to  make 
the  plea  good. 

With  regard  to  the  objection  of  duplicity,  the  allegation 
of  the  grant  of  probate  is  merely  inducement  to  the  mate- 
rial averment  that  the  executrix  administered.  Besides, 
the  duplicity,  if  any,  is  not  pointed  out  as  ground  of  special 
demurrer. 

BlacUmm,  in  reply. — The  rule  is,  that  a  plea  demurred 

(a)  1  Salk.  300. 
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1848.  to  shall  be  taken  most  strongly  against  the  party  pleadmg; 
but  after  yerdict  the  intendment  is  in  favour  of  the  plea. 
[Pearke,  B,^  referred  to  Alexander  v^  Mawman  (a)  and  Swalr 
low  y.  Ewberson  (£).]  Alexander  y.  Mawman  was  under 
the  old  process,  when,  according  to  Tucker  v.  Webster  (c), 
it  would  haye  been  necessarily  intended  that  the  act  of 
administering  took  place  before  the  commencement  of 
the  suit-i-With  respect  to  the  other  point,  it  would  haye 
been  clearly  sufficient  to  have  alleged  that  the  executrix 
administered,  without  stating  the  grant  of  probate. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.,  (after  stating  the  pleadings), — The  question 
is,  whether  the  plea  is  good. 

Several  objections  were  made  to  it.  The  prindpal  one 
was,  that  the  facts  mentioned  in  the  plea  were  not  stated 
to  have  occurred  before  the  commencement  of  the  suit, 
which  is  necessary  since  the  new  rules  of  pleading,  as  the 
plea  speaks  as  of  the  day  of  its  date,  not  the  date  of  the 
declaration  :  Tucher  v.  Webster  (d).  We  think  this  objec- 
tion is  not  well  founded,  for  the  dates  may  be  assumed  to 
be  material  on  demurrer,  when,  if  they  were  truly  stated, 
tiiey  would  support  the  plea,  according  to  the  doctrine  laid 
down  in  Nightingale  v.  Wilcoxon  (e),  and  since  in  the  late 
case  of  Whittaker  v.  Harrold^  in  error;  and  we  must  there- 
fore intend  that  the  administering  of  the  assets,  which  is  the 
material  allegation,  was  before  the  commencement  of  the 
suit,  the  date  of  the  writ  being  stated;  and  the  Court,  it 
seems,  is  always  presumed  to  have  it  before  them  on  de- 
murrer :  Shepherd  v.  Shepherd  (/),  per  Tindaly  C.  J. 


(a)  Waies,  40.  {d)  10  M.  &  W.  371. 

\h)  1  Lev.  161 ;  1  Keb.  865.  {e)  10  B.  &  C.  202. 

(c)  10  M.  &  W.  371.  (/)  3  D.  &  L.  200. 
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The  other  objeotion^  of  duplicity,  we  do  noiconflider  as 
austainable.  The  all^atioa  of  the  probate  is  oaly  induce- 
ment to  the  Bubetantial  ayerment  which  follows^  and  does 
not  render  the  plea  double;  and  if  it  did,  the  duplicity  is 
not  pointed  out  on  special  demurrer.  Duplicily  at  common 
law  is  only  cause  of  special  demurrer^  and  though  the 
statutes  27  Eliz.  c  6,  and  4  Anne,  c  16,  do  not  apply  to 
pleas  in  abatement,  we  are  not  aware  that  the  rule  of  the 
common  law  does  not. 
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Judgment  quod  breve  cassetur. 


Th£  Belfast  and  County  Down  Railway  Company       Jam,  ii. 

v.  Strange. 

UGLE  bad  obtained  a  rule  nisi  to  rescind  so  much  of  an  In  the  general 
order  of  ITatt,  B.,  and  rule  of  court  thereon,  as  allowed  the  tion  given  bj  ' 
defendant  to  plead  the  second  plea  pleaded  in  this  case.         cUo^°Con!** 
The  declaration,  which  was  in  debt,  stated  that  "where-  ■oiidation  Act, 

(8  &  9  Vict.  c. 

as  the  defendant,  before  and  at  the  time  of  the  commence-  16,  ■.  26),  in 

ment  of  this  suit,  to  wit,  on  the  10th  June,  1847,  was  and  ^  g^^l^the ' 

still  is  the  holder  of  divers,  to  wit,  ten  shares  in  the  said  SSSjf?'  j 

company,  and,  at  the  time  of  the  commencement  of  this  «« the  holder  of 

suit,  was  and  still  is  indebted  to  the  said  company  in  a  that  he  was  the 

laige  sum  of  money,  to  wit,  £150,  in  respect  of  two  several  ^me^^e*c2l 

calls,  the  first  of  the  said  calls  beins  a  call  of  a  certain  sum  J!^  ™^^- 

^  ,  '^  .  Therefore, 

of  money,  to  wit,  2L  5s.  upon  each  of  the  said  shares,  and  whereadecUn- 
the  other  of  the.  said  calls  being  a  call  of  a  certain  other  for  caiii  itated^ 

that  the  defend- 
ant, at  the  time 
of  the  oominenoement  of  the  snit,  was  and  still  is  the  holder  of  shares,  and,  at  the  time  of  the 
commencement  of  the  snit,  was  and  still  is  indebted  to  the  plaintiffs  for  calls  on  those  shares, 
&e.,  wherebj  and  bj  force  of  the  8  flc  9  Vict.  c.  16,  and  the  special  act,  an  action  aocmed  &c., 
and  thedefiendant  pleaded,  that,  at  the  time  of  the  commencement  of  the  suit,  he  was  not  the 
holder  of  the  said  shares,  and  also  that  he  was  not  the  holder  of  the  shares  at  the  time  the  calls 
were  made,  the  Court,  on  motion,  struck  out  the  latter  plea,  and  amended  the  declaration  and 
lormsr  plea  by  striking  oat  the  words  **  at  the  commeiioement  of  the  snit."  . 
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1848.        sum  of  money^  to  wit,  £5  upon  each  of  ike  said  sharefl, 

Bblfabt      theretofore  respectiyely,  to  wit,  on  the  Ist  October,  1846, 

''*' Down'*'^''  and  on  the  8th  April,  1847,  respectively,  duly  made  by  the 

Railway  Co.  gaid  company ;  whereby  an  action  hath  accrued  to  the  said 

Strakos.     company,  by  virtue  of  an  act  of  Parliament  made  and  paased 

in  a  session  of  Parliament  holden  in  the  eighth  and  ninth 

years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled 

&C.  (8  &  9  Vict  c  16),  and  also  of  an  act  of  Parliament 

made  and  passed  in  a  session  of  Parliament  holden  in  the 

ninth  and  tenth  years  of  the  reign  of  her  Majesty  Queen 

Victoria,  intituled  &c.  (9  &  10  Vict  c.  Ixxxyii),  to  demand 

and  have  of  and  from  the  defendant  the  said  sums  Ac. 

Breach,  non-payment. 

The  pleas  allowed  by  the  learned  judge  were,  first,  non- 
quam  indebitatus :  secondly,  that,  at  the  time  of  the  com- 
mencement of  the  suit,  the  defendant  was  not  the  holder  of 
the  said  shares  in  the  said  company,  or  of  any  of  them, 
modo  et  form& :  thirdly,  that  the  defendant  was  not  the 
holder  of  the  said  shares  in  the  said  company  at  the  time 
when  the  calls  were,  or  either  of  them  was  made,  modo  et 
form&:  fourthly,  that  the  calls  were  not,  nor  was  either  of 
them,  duly  made  modo  et  formft. 

Atkinson  shewed  cause. — The  question  turns  upon  the 
construction  of  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict  c.  16.  The  25th  section  enacts,  that  ''if,  at 
the  time  appointed  by  the  company  for  payment  of  any 
call,  any  shareholder  shall  fail  to  pay  the  amount  of  snch 
call,  it  shall  be  lawful  for  the  company  to  sue  such  share- 
holder for  the  amount  thereof,  &c."  The  26th  section,  which 
prescribes  the  form  of  declaration,  enacts  that  'Mt  shall  not 
be  necessary  to  set  forth  the  special  matter,  but  it  shall  be 
sufficient  for  the  company  to  declare  that  the  defendant  it 
the  holder  of  one  share  or  more  in  the  company,  (stating 
the  number  of  shares),  and  is  indebted  to  the  company  in 
the  sum  of  money  to  which  the  calls  in  anear  shall  amoont, 
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in  respect  of  one  call  or  more  upon  one  share  or  more,       1848. 
(statmg  the  number  and  amount  of  each  of  such  calls);      bxlfast 
whereby  an  action  hath  accrued  to  the  company  by  virtue  akd  Coonty 
of  this  and  the  special  act ").     The  word  ''  is  "  in  that  sec-  Railway  Co. 
tion  has  reference  to  the  time  of  the  commencement  of  the     Stkanob. 
suit     By  permission  of  the  company,  a  shareholder  may 
transfer  his  shares  after  a  call  is  made ;  so  that  if  the  se- 
cond plea  be  struck  out,  the  defendant  would  be  precluded 
from  raising  the  question  whether  he  was  a  shareholder  at 
the  time  the  action  was  brought.     The  allegation  in  the 
declaration,  that  the  defendant  before  and  at  the  time  of  the 
commencement  of  the  suit  was  and  still  is  the  holder  of 
shares,  is  a  material  averment,  and  therefore  traversable. 
As  this  declaration  is  framed,  no  question  could  arise  as  to 
whether  the  defendant  was  the  holder  of  shares  at  the  time 
the  calls  were  made ;  consequently  the  objection,  if  any,  is 
to  the  third  plea. 

OgUa  in  support  of  the  rule. — The  plea  of  nunquam  in- 
debitatus puts  in  issue  every  material  allegation  in  the  de- 
claration. If  the  second  plea  were  found  for  the  defendant, 
the  plaintiff  would  be  compelled  ^  move  for  judgment  non 
obstante  veredicto,  for  the  defendant  might  have  been  the 
holder  of  shares  at  the  time  the  calls  were  made.  The  27th 
section  of  the  act  enacts,  *Hhat  on  the  trial  or  hearing  of  such 
action  or  suit,  it  shall  be  sufficient  to  prove  that  the  defendant 
at  the  time  of  making  such  calls  was  a  holder  of  one  share 
or  more  in  the  undertaking,  and  that  such  call  was  in  fact 
made,  and  such  notice  thereof  given,  as  is  directed  by  this 
or  the  special  act ;  and  it  shall  not  be  necessary  to  prove 
the  appointment  of  the  directors  who  made  such  call,  nor 
any  other  matter  whatsoever ;  and  thereupon  the  company 
shall  be  entitled  to  recover  what  shall  be  due  upon  such 
call,  with  interest  thereon,  unless  it  shall  appear,  either  that 
any  such  call  exceeds  the  prescribed  amount,  or  that  due 
notice  of  such  call  was  not  given,  or  that  the  prescribed 
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1 848.        interval  between  two  sucoessiye  calls  had  not  elapsed,  or  that 
BsLVAST      ^^^  amounting  to  more  than  the  sum  prescribed  for  the 


AMD  CouMTT   ^^  amoufit  of  calls  in  one  year  had  been  made  within  that 


DOWK 

Railway  Co.  period.''  [Parie,  B. — That  section  shews  what  the  legia- 
Stkakob.  lainre  meant  by  the  word  *)^  is  "  in  the  26th  section*  The 
declaration  ought  simply  to  have  stated  that  the  defendant 
is  a  shareholder,  and  indebted  to  the  company  for  caUs ; 
the  allega(ti<m  that  he  was  a  shareholder  at  the  time  of  the 
commencement  of  the  suit  raises  a  doubt  whether  the  pka 
of  *'  neyer  indebted  "  would  answer  the  whole  dedaratioiL 
The  legislature  says,  that  under  the  allegation  that  the 
defendant  is  the  holder  of  shares,  it  shall  be  soflScient  to 
prove  Inm  a  holder  at  the  tune  the  call  was  nwde.  AUkr^ 
son,  B. — ^It  is  unnecessary  to  have  both  the  second  and 
third  pleasy  because  they  either  mean  the  same  thing,  or  if 
not,  one  is  useless.  The  difficulty  is,  that  the  evidence  to 
be  given  at  the  trial  would  prove  the  third  plea,  and  yet 
that  plea  does  not  traverse  anything  allied  in  the  declara- 
tion]. In  order  to  ascertain  the  defendaat'sliabi]itj,the  time 
to  be  looked  to  is  the  time  when  the  caU  was  made.  Sup- 
pose a  call  made  on  tiie  1st  January,  to  be  paid  on  the  let 
February,  and  a  shareholder  transferred  his  shares  on  the 
1st  March,  and  on  the  1st  May  the  action  was  commenced, 
in  such  case  the  person  to  whom  the  shares  were  transferred 
would  not  be  liable.  [Parke,  B. — An  issue  concluding  to 
tiie  country  should  be  joined  on  a  direct  affinnative  and 
n^^ve.  If  you  compare  the  26th  and  27th  sections  of 
the  statute,  it  is  evident  that  the  term  ''is,"  in  a  declara- 
tion Gorrectiy  framed,  would  mean  '*  is  at  the  time  of  calb 
made*"  That  is  the  proper  construction  to  be  put  upon 
the  issue.  The  objection  to  this  declaration  is,  that  it  does 
not  follow  the  parliamentary  form,  but  interpolates  the 
words  ''at  the  commencement  of  the  suit''  The  rule  ought 
to  be  absolute  to  amend  the  declaration  and  second  plea, 
by  striking  out  the  words  "  at  the  time  of  the  commence- 
ment of  the  suit,*  and  to  strike  outthetiiird  plea  altogether. 
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Then  the  allegation^  that  the  defendant  ^'is  the  holder  of        1848. 
shares,"  would  be  trayersed  in  the  sense  in  which  that  ex-      Belfast 
pieesion  is  used  in  the  26th  section  of  the  statute.]  '"' DowJ''^^ 

Railway  Co. 

Rule  accordingly.         strI^o.. 


Kbbshaw  v.  Bailey.  jan.  15. 

O  LANDER. — The  declaration  stated,  that  before  the  Under  sta- 

committing  of  the  grievance^  &c,  at  a  vestry  then  held  in  yjct.  c.  109, 

and  for  the  township  of  Bamsley,  in  the  parish  of  Silkstone,  ^^^**t  fjj,  °" 

in  the  West  Riding  of  the  county  of  York,  the  plaintiff  was  '*»«  justices,  are 

duly  elected  and  chosen  by  the  men  inhabiting  and  resident  and  return  a 

within  the  said  township  to  be  one  of  the  constables  of  and  ^  peSonl" 

for  the  said  township,  for  one  year  from  thence  next  follow-  ^^^»?  ^^  „ 

,  ,  ,  ,         pan»h,  quali- 

mg,  to  do  and  execute  all  and  singular  those  things  which  fied  and  lia- 
belong  to  the  office  of  constable;  but  the  plaintiff  had  not,  u constables; 
at  the  time  of  the  committing  of  the  grievance  by  the  de-  Iffi^ed'on  tti^^ 
fendant,  taken  oath  for  the  execution  of  his  said  office :  and  church  door, 

and  notice 

whereas,  on  the  occasion  of  the  defendant's  committing  of  given  when 

a\  •  J  !_•  ^  xi_  J    !_     !_•  1-       •        •wd  where  ob- 

tbe  grievance,  and  speaking  ot  the  words  by  him  as  herem-  jections  will  be 
after  mentioned,  to  wit,  on  &c,  a  special  petty  sessions  of  ?^j^  ^^  *^® 
her  Majesty's  justices  of  the  peace  in  and  for  the  West  »f«  empowered, 
Riding  of  the  county  of  York,  acting  in  and  for  the  upper  sessions,  to 
and  lower  divisions  of  the  wapentake  of  Staincross,  in  the  \^^  lut'the^ 
said  West  Ridino:  of  the  said  county  of  York,  was  had  and  "*"**  °/P®'':. 

~  ....  .  sons  not  quail- 

held  at  Bamsley,  in  and  for  the  said  divisions,  for  the  appoint-  fied  or  liable  to 

serve     A.t  a 

ment  of  parochial  constables,  and  the  plfuntiff  then  appeared  vestry  held 
and  was  present  before  J.  Thomeley,  Esq.,  J.  Taylor,  Esq.,  jj  th^r.S!'^ 
and  the  Rev.  W.  Wordsworth,  clerk,  respectively  then  and  **»•  plaintiff's 

name  was  in- 
serted in  the 
list  of  pmooi  qualified  and  liable  to  terre,  and  he  attended  a  session  fbr  the  purpose  of  being 
sworn  in,  when  the  defendant,  a  parishioner,  objected  to  him,  and  made  a  statement  to  the  jus- 
tices, in  the  presence  of  other  persons,  imputing  perjury  to  the  plainttffl  In  an  action  for 
slander  the  jury  found  that  the  defendant  made  the  statement  boni  fide,  belieTing  it  to  be  true : — 
Heidi  that  the  statement  waa  properly  made  before  the  justices,  and  was  a  prifileged  oom- 
mttnieat«m. 
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1848.  there  being  justices  of  the  peace  of  our  said  lady  the 
Queen  in  and  for  the  West  Biding  of  the  said  county,  and 
acting  in  and  for  the  said  divisions,  assembled  at  that  sesmons 
as  such  justices,  in  order  that  they  might  cause  to  be  adnu- 
nistered  to  him  the  oath  required  by  law  to  be  taken  by  the 
plaintiiF  for  the  due  execution  of  his  sud  office  of  constable, 
and  that  the  plaintiff  might  take  that  oath ;  and  the  defend- 
ant then  and  there,  before  the  said  justices,  before  his 
speaking  and  publishing  of  the  words  by  him,  as  hereinafter 
mentioned,  objected  to  the  plaintiff  being  sworn,  and  to  the 
plaintiff  being  allowed  to  take  the  said  oath ;  yet  the  de- 
fendant, contriving  and  wilfully  and  maliciously  intending 
to  injure  the  plaintiff  in  his  good  name,  fame,  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace, 
and  to  injure  him  in  his  said  office,  and  to  induce  the  said 
justices  not  to  administer  the  said  oath  to  him,  and  prevent 
him  taking  the  same,  theretofore,  to  wit,  on  &c.,  in  a  cer- 
tain discourse  which  the  defendant  then  had  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  him  in  his  said 
office,  and  of  and  concerning  the  said  objection  so  made  by 
the  defendant  as  aforesaid  in  the  presence  and  hearing  of 
the  said  justices,  and  divers  other  persons,  in  the  presence 
and  hearing  of  the  said  justices,  and  those  persons,  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his*  said  office,  and 
of  and  concerning  the  said  objection  so  made  by  him  as 
aforesaid,  the  false,  scandalous,  malicioucf,  and  defamatory 
words  following,  that  is  to  say,  "  I  (meaning  the  defendant) 
object  to  Kershaw  (meaning  the  plaintiff,  and  meaning  that 
he  objected  to  his  being  sworn,  and  to  his  being  allowed  to 
take  the  oath  aforesaid)  on  account  of  his  (meaning  the 
plaintiff)  being  a  person  not  to  be  believed  upon  his  oath. 
He  (meaning  the  plaintiff)  is  a  person  who  would  say  and 
swear  anything.  He  (meaning  the  plaintiff)  is  a  perjured 
fellow,  and  would  do  anything  to  gain  his  (meaning  the 
plaintiff's)  own  ends.     He  (meaning  the  plaintiff)  is  an 
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improper  person  to  be  a  constable,  and  not  worthy  of  being        1848. 
trusted."     By  means  of  which  premises  the  pluntiff  hath 
been  and  is  greatly  injured  in  his  sud  office  and  other- 
wiscj  &C. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesex  sit- 
tings after  Michaelmas  Term,  1847,  the  following  facts  were 
proved: — On  the  11th  February,  1847,  a  vestry  meeting 
was  held  in  the  township  of  Bamsley,  for  the  purpose  of 
nominating  and  electing  a  competent  number  of  persons 
qualified  and  liable  to  serve  as  constables  for  the  current 
year,  to  be  returned  to  the  justices  in  petty  sessions.  At 
that  meeting  the  plaintiff  was  duly  nominated  and  elected 
as  a  person  qualified  and  liable  to  serve  as  a  paid  constable 
for  the  township  of  Bamsley.  On  the  29th  March,  a  petty 
session  was  holden  at  Bamsley,  for  the  purpose  of  swearing 
into  office  the  constables  returned  from  the  parishes  and 
townships  of  the  West  Biding  of  Yorkshire.  On  that  occa- 
sion, upon  the  Bamsley  list  being  called  over,  it  was  asked 
if  anybody  had  any  objection  to  make  to  the  persons  named 
in  that  list,  upon  which  the  defendant,  who  was  a  pawn- 
broker in  Bamsley,  said  that  he  objected  to  the  plaintifi^ 
and  he  then  spoke,  in  the  presence  and  hearing  of  a  number 
of  persons,  the  words  set  out  in  the  declaration.  One  of 
the  justices  observed  that  *Mt  was  a  grave  charge,  and  that 
this  was  not  the  proper  time  to  make  it"  The  defendant 
replied,  ''  I  know  that  I  ought  to  have  taken  the  objection 
before  the  vestry,  but  I  feel  it  my  duty  to  make  this 
statement,  that  the  justices  may  be  aware  of  Kershaw's 
character." 

On  behalf  of  the  defendant,  it  was  urged  that  the  state- 
ment did  not  impute  an  indictable  offence,  or  if  it  did,  that 
it  was  a  statement  made  after  being  called  upon  by  a  com- 
petent authority,  bon&  fide  and  for  the  purpose  of  furthering 
the  ends  of  justice,  and  therefore  a  privileged  communica- 
tion, for  which  the  defendant  was  not  liable  without  proof 

VOL.  I.         ■  ceo  EXCH. 
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1848.  of  express  malice.  On  the  part  of  the  plaintiff  it  was  oon- 
tended^  that  the  power  of  election  was  in  the  vestrj,  and 
not  in  the  justices,  and  that  the  objection  ought  to  haye 
been  taken  before  the  vestry;  that  the  justices  had  no  ao- 
thoritj  to  hear  anj  other  objections  tiian  those  made  by  the 
parties  themselves ;  and  tiiat  a  statement  made  to  the  jus- 
tices in  the  presence  and  hearing  of  a  number  of  other 
persons  was  not  a  privileged  communication. 

The  Lord  Chief  Baron  ruled  that  the  right  of  election 
was  with  the  justices,  and  not  with  the  vestry;  and  that,  if 
the  statement  was  bon&  fide  and  honestiy  made,  and  the 
defendant  thought  at  the  time  it  was  true,  he  had  a  right 
to  make  it,  and  the  jury  should  find  their  verdict  for  him; 
if  not,  and  if  the  jury  thought  the  defendant  intended  to  im- 
pute an  indictable  offence,  then  tiiey  should  find  for  the  plain- 
tiff.    The  jury  having  found  a  verdict  for  the  defendant, 

Overend  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — ^Formerly  constables  were  elected  by  a  court 
leet,  and  sworn  in  by  the  steward  or  lord  of  the  manor,  and 
in  their  absence  by  the  justices.  That  practice  was  altered 
by  the  5  &  6  Vict  c  109.  The  second  section  of  that  act 
requires  ''the  justices,  within  the  first  seven  days  of  February 
in  every  year,  to  issue  a  precept,  under  the  hands  of  any  two 
of  them,  to  the  overseers  of  each  parish  within  the  diviaon, 
requiring  them  to  make  out  and  return,  before  the  twenty* 
fourth  day  of  March  in  each  year,  a  list  in  writing  of  a 
competent  number  of  men,  within  their  respective  parishes, 
qualified  and  liable  to  serve  as  constables."  The  third  sec* 
tion  enacts,  ''  that  the  overseers  of  every  parish,  upon  the 
receipt  of  such  precept,  shall  summon  a  meeting  of  the  in- 
habitants in  the  vestry,  to  be  holden  within  fourteen  days 
after  the  receipt  of  the  said  precept,  and  the  vestry  at  such 
meeting  shall  make  out  a  list  in  writing  of  such  number  as 
shall  be  named  in  tiie  precept  of  men  residing  within  their 
parish,  who  shall  be  qualified  and  liable  to  serve  as  con- 
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stables,"  Ac  The  eighth  section  requires  the  overseers,  ^'  on  1848. 
the  three  first  Sundays  in  March,  to  fix  a  copy  of  such  list 
on  the  principal  door  of  every  church,  chapel,  &c,  within 
the  parish,  having  first  subjoined  to  every  such  copy  a  notice, 
stating  that  all  objections  to  the  list  will  be  heard  by  the 
justices  of  the  peace,  at  a  time  and  place  to  be  mentioned  in 
such  notice."  That  list  is  to  be  returned  to  the  justices. 
By  the  tenth  section,  tiie  overseers  are  to  attend  the  special 
session,  and  verify  the  lists,  *^  and  if  any  man  not  qualified 
and  liable  to  serve  as  constable,  as  aforesaid,  is  inserted  in 
any  such  list,  it  shall  be  lawful  for  the  justices,  upon  being 
satisfied  by  the  oatii  of  the  party  complaining,  or  upon  otiier 
proofs  or  upon  their  own  knowledge,  that  he  is  not  qualified 
and  liable  to  serve  as  constable,  to  strike  his  name  out  of 
such  list."  The  eleventh  section  enacts,  ^'that  when  any 
list  shall  have  been  allowed,  the  justices  shall  choose  from  the 
allowed  list  the  names  of  such  number  of  persons  as  they  shall 
deem  necessary,"  &c.  The  justices  have  only  power  to  strike 
out  of  the  list  persons  not  qualified  or  not  liable  to  serve. 
It  is  not  competent  for  the  justices  to  inquire  into  the 
character  of  a  party  duly  inserted  in  the  list;  their  allowance 
is  merely  a  ministerial  act.  The  eighteenth  section,  which 
relates  to  paid  constables,  enacts,  *'  that  it  shall  be  lawful  for 
the  vestry,  assembled  for  the  purpose  of  making  such  re- 
turn as  aforesaid,  to  resolve  that  one  or  more  paid  constables 
shall  be  appointed  for  their  parish,  and  if  the  vestry  shall  so 
resolve,  a  copy  of  the  resolution  and  of  the  amount  of  salary 
which  the  vestry  shall  resolve  on  paying  to  such  constable 
or  constables  shall  be  sent  by  the  overseers  to  the  justices." 
By  the  nineteentii  section,  the  justices,^'  upon  receiving  &om 
the  parish  a  copy  of  any  such  resolution,  if  they  shall  be 
satisfied  with  the  amount  of  salary  agreed  to  be  paid,  shall 
appoint  so  many  paid  constables  to  act  for  the  parish  as 
shall  be  agreed  to  by  the  resolution,"  &c.  The  justices  are 
thus  confined  to  the  lists  returned  by  the  vestry. 

c  c  c  2 
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1848.  Parke,  B.' — ^I  think  there  ought  to  be  no  rule.    In  the  first 

instance  the  vestry  are  to  make  out  a  list  of  persons  qufl£- 
fied  and  liable  to  serve  as  constables,  and  out  of  that  list  a 
certain  number  are  to  be  selected  bj  the  justices.  As  the 
vestry  are  to  determine  about  the  particular  qualifica- 
tion of  the  persons  named,  the  defendant  might,  no  doubt, 
have  objected  at  the  vestry  that  the  plaintiff's  name  ought 
not  to  be  on  the  list  After  the  list  is  made  out  the  justices 
are  to  select,  and  if  a  parishioner  wishes  to  make  any  objec- 
tion, tiiat  is  the  proper  time  for  doing  so. 

AiJ>ER80N,  B. — There  is  this  difference  between  the  case 
of  paid  and  unpaid  constables.  With  respect  to  the  latter, 
the  vestry  are  to  make  out  a  list  of  persons  qualified  and 
liable  to  serve,  with  power  for  the  justices  to  select  As 
to  paid  constables,  inasmuch  as  the  vestry  have  no  right  to 
choose  them,  they  are  to  send  to  the  justices  a  resolution 
that  the  parish  shall  have  certain  paid  constables,  and  the 
justices  are  themselves  to  make  the  selection,  not,  however, 
necessarily  from  the  list  of  names  returned  by  the  vestry. 

PuLTT,  B. — I  think  the  defendant  chose  the  most  proper 
occasion  for  making  his  objection,  and  that  it  was  his  boun- 
den  duty  to  do  so.  Was  he  to  stand  by  and  see  a  person 
elected  whom  he  believed  to  be  perjured,  and  not  take  any 
objection? 

Rule  refused. 
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1848. 

The  Attorney-General  v.  Simcox  and  Another.  J^  18. 

1  HIS  was  an  information  filed  by  the  Attorney-General  WEere  real  es- 
againat  the  defendants,  for  legacy  duty  claimed  to  be  due  to  tmstees,  in 
from  them  to  the  Crown,  as  executors  of  John  Suncox,  ^^^^^ 
who  was  the  surviving  executor  of  Joseph  Bissell,  de-  and  imong  cc^ 

_  ^^  *  tain  persona 

ceased.  mentioned  in 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  after  proportions^ln 
Trinity  Term,  1844,  the  jury  found  a  special  verdict,  in  f^^^*  *°^' 

substance  as  follows: —  of  inch  diyision 

The  said  Joseph  Bissell,  on  the  13th  of  June,  1816,  thetnuteea  ' 
made  and  published  his  will,  duly  executed  and  attested,  Shfro*r§^''to 
and  thereby  appointed  John  Bissell  and  John   Simcox  time  to  sell  aU 

J  .   ,         or  anj  part  of 

executors  and  trustees  of  his  said  will ;  and,  after  givmg  the  deviied  ea- 

_.   •     t         •  t        !•  i«t^  xAt_»  tates,  and  were 

certain  legacies,  and  making  oertam  bequests  therem  men-  to  atand  poa- 

tioned,  gave  the  residue  of  his  personal  estate  (other  than  JJ^  ^*^ 

leasehold)  to  his  said  trustees,  upon  trust  that  they  or  the  ih>mBachiaiea, 

survivor  of  them,  his  executors  or  administrators,  should,  tame  peraona, 

so  soon  as  conveniently  could  be  after  his  decease,  sell  and  aUke;^d  the 

dispose  of  such  parts  thereof  as  should  not  consist  of  money  ?"?*®^  "^'^' 

or  securities  for  money,  for  the  best  rates  or  prices  which  purpoaea  of  the 

could  be  obtained  for  the  same,  either  by  public  sale  or  whole  of  the 

auction,  or  private  contract,  and  should  collect,  recover,  f!^^^^' 

and  receive  all  debts  and  siuus  of  money  whidi  should  be  thiawaa "  re^ 

eatate  directed 

due  and  owing  to  him  at  the  time  of  his  decease,  and  should  to  be  sold," 
place  out  or  invest  the  money  to  arise  from  such  sale,  and  meaning  of  the 
the  debts  and  sums  of  money  to  be  collected  and  received  ^S^^^c*i^4* 
as  aforesaid,  upon  or  in  government,  freehold,  or  leasehold  Sched.,  pt.  3, 

...  .1  tit.  "  Lqsa- 

securities,  at  mterest,  or  invest  the  same,  or  any  part  dea'OiAndthat 
thereof,  in  the  purchase  of  stock  in  any  of  the  public  p]^l!!bleapon" 
companies  or  ftmds,  and  alter,  vary,  and  change  the  same  ^^y'J^*^  ^ 
securities,  stocks,  or  funds  from  time  to  time  for  others  of 
a  like  nature,  at  their  or  his  discretion,  and  should  receive 
and  take  the  interest,  dividends,  and  annual  proceeds  of  the 
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184S.        said  trust  monies,  securities,  stocks,  or  funds,  and  paj  the 
^     V.  "      same  as  in  the  said  will  mentioned;  and  also,  afler  having 
9.  by  his  said  will  devised  and  disposed  of  certiun  freehold 

and  leasehold  property  to  certsun  persons  therein  mentioned, 
as  in  the  said  will  particularly  mentioned,  gave  and  devised 
in  manner  following,  that  is  to  say: — '*  Also,  I  give  and  de- 
vise all  that  the  messuage  and  outbuildings  lately  erected 
by  me,  and  not  now  indeed  complete,  on  port  of  the  land 

which  I  bought  of Moore,  situate  &c.,  unto  the  said 

Ann  Shaw  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  and  from  and  afler  her  decease  unto  and  to 
the  use  of  my  said  trustees  and  their  heirs,  upon  trust 
nevertheless,  and  for  the  intents  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same.  Also, 
I  give  and  bequeath  unto  the  said  Ann  Shaw  two  suits  of 
mourning.  Also,  I  give,  devise,  and  bequeath  all  my  free- 
hold messuage,  outbuildings,  and  land,  situate  &c.,  and 
also  all  my  eight  leasehold  messuages,  outbuildings,  and 
land,  situate  &c.,  and  also  all  my  freehold  messuages, 
outbuildings,  and  land,  situate  &c.,  unto  my  said  brother, 
Richard  BisseU,  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  he  and  they  keeping  the  same  in  repair,  and 
duly  paying  the  ground-rent,  and  performing  the  covenants 
contained  in  the  lease  under  which  I  hold  the  sud  leasehold 
messuages,  outbuildings,  and  land ;  and  from  and  afler  his 
decease,  as  to  the  said  freehold  messuages,  &c.,  to  the  use  of 
my  said  trustees  and  their  heirs,  executors,  and  administra- 
tors, according  to  the  natures  thereof,  for  aU  my  estate  and 
interest  therein,  upon  the  trusts  nevertheless,  and  for  the  in- 
tents and  purposes  hereinafter  expressed  and  declared  of  the 
same  respectively.  Also,  I  give  and  devise  all  my  freehold 
messuage,  situate  &c.,  and  also  all  my  undivided  parts  or 
shares  of  and  in  the  freehold  messuage  or  public-house  lately 
called  the  Coach  and  Horses,  and  also  of  and  in  the  free- 
hold shops  and  outbuildings,  situate  &c.,  and  also  all  those 
my  freehold  messuages,  shops,  and  lands,  situate  &c.,  and 
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all  other  mj  real  estate,  unto  and  for  the  use  of  mj  said        1848. 
trusteies,  the  said  John  Bissell  and  John  Simoox,  and  their     ?     C^ 
heirs,  nevertheless  upon  the  trusts,  and  to  and  for  the  in-  v- 

tents  and  purposes  hereinafter  expressed  and  declared  of 
and  concerning  the  same ;"  and  which  said  trusts,  intents, 
and  purposes  were  in  and  hj  the  said  will  declared  to  be  as 
follows ;  that  is  to  say,  upon  trust  that  the  said  trustees 
and  their  heirs  should  stand  seised  and  be  possessed  of  the 
said  freehold  messuages,  buildings,  lands,  hereditaments, 
and  premises,  which  were  devised  and  bequeathed  unto 
them  in  possession  and  remainder,  upon  the  trusts,  and  for 
the  intents  and  purposes  following ;  that  is  to  say,  upon 
trust  that  they  the  said  trustees,  their  heirs,  executors,  and 
administrators,  should  receive  and  take  the  rents,  issues, 
and  annual  proceeds  thereof,  and  after  applying  part 
thereof  to  certain  purposes  in  the  said  will  mentioned, 
should  pay  the  residue  thereof,  as  and  when  received,  unto 
his  the  said  testator's  brothers  and  sister,  John  Bissell,  one  of 
the  said  trustees  and  executory,  Benjamin  Bissell,  and 
Mary  Fisher,  or  otherwise  suffer  and  empower  them  re- 
spectively to  receive  and  take  the  same,  in  equal  proportions, 
share  and  share  alike,  during  their  joint  lives;  and  that, 
after  the  decease  of  any  one  of  them,  then  they  the  said 
trustees,  their  heirs,  executors,  and  administrators,  should 
pay  the  same  as  and  when  received  irnto  the  two  survivors 
of  them,  or  otherwise  suffer  and  empower  such  survivors 
respectively  to  receive  and  take  the  same  in  equal  proportions 
during  their  joint  lives;  and  that,  afi;er  the  decease  of  either 
of  them,  they  the  said  trustees,  their  heirs,  executors,  or  ad- 
ministrators, should  pay  the  same  as  and  when  received 
unto  the  only  survivor  of  the  testatoi^s  said  brother  and 
sister,  or  otherwise  suffer  or  empower  him  or  her  to  receive 
and  take  the  same  during  his  or  her  life;  and  the  said 
testator  Joseph  Bissell  declared  his  will  to  be,  that,  from 
and  after  the  decease  of  the  last  survivor  of  the  said  brothers 
and  sister,  then  that  the  said  trustees,  or  the  survivor  of 
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1848.  them,  his  heirs,  executors,  and  administratorsy  should,  at 
the  expense  of  the  said  trust  estate,  convey  and  assign  the 
said  freehold  messuages,  buildings,  lands,  hereditamenta, 
and  premises  devised  and  bequeathed  to  them  as  aforesaid, 
to  all  the  testator's  nephews  and  nieces,  children  of  all  his 
brothers  and  sister,  which  should  be  living  at  the  time  of 
his  the  said  testator's  decease,  in  equal  proportions,  as 
nearly  as  they  the  said  trustees,  or  the  survivor  of  them, 
his  heirs,  &c.,  could  make  partition  of  the  same,  and  thdr 
heirs,  executors,  and  administrators,  in  severalty,  and  not 
as  tenants  in  common;  and  that  in  the  meantime,  and  until 
such  conveyances,  assignments,  and  partition  should  be 
made,  they  the  said  trustees,  or  the  survivor  of  them,  his 
heirs,  &c.,  should  receive  and  pay  the  rents,  issues,  and 
annual  proceeds  of  the  said  freehold  messuages,  &a,  unto 
his  said  nephews  and  nieces,  and  their  heirs,  executors,  and 
administrators,  in  proportion  to  the  shares  and  interests 
they  would  take  in  case  such  partition  had  been  completed, 
to  and  for  their  own  use  and  benefit;  and  the  said  testator 
Joseph  Bissell  declared  his  will  to  be,  that  for  the  purpose 
of  such  division  and  partition  of  his  said  freehold  messuages, 
&c.,  it  should  and  might  be  lawful  for,  and  he  did  thereby 
authorise  and  empower,  his  said  trustees,  and  the  survivor 
of  them,  his  heirs,  &c.,  from  time  to  time  to  sell  and  dispose 
of  all  or  any  part  or  parts  of  the  said  freehold  messuagefl^ 
&C.,  and  real  estates  devised  and  bequeathed  to  them  upon 
the  before-mentioned  trusts,  either  by  public  sale  or  auction 
or  private  contract,  and  entirely  or  in  parcels,  for  the  most 
money  that  could  be  obtained  for  the  same,  and  at  the  ex- 
pense of  the  said  trust  estate,  and  to  employ  one  or  more 
surveyor  and  appraiser,  surveyors  and  appraisers,  for  the 
purpose  of  ascertaining  the  value  thereof,  and  to  prepare 
and  deliver  abstracts  of  the  title,  and  enter  into,  make,  and 
execute  such  contracts,  deeds,  agreements,  conveyancesi 
and  assurances,  as  should  be  necessary  for  the  due  execu- 
tion of  the  said  trusts ;  and  the  said  testator  did  will  and 
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declare,  that  they  the  said  trustees,  or  the  surviyor  of  them,  1848. 
his  heirs,  &c.,  should,  in  case  the  whole  of  the  said  freehold 
messuages,  &c.,  should  be  sold  for  the  purposes  aforesaid, 
stand  and  be  possessed  of  the  money  to  arise  from  such  sale, 
and  firom  the  rents,  issues,  and  annual  proceeds  of  the  said 
freehold  estates  and  premises  in  the  meantime,  upon  trust 
for  the  same  persons,  in  the  same  shares  and  proportions, 
manner,  and  form,  as  in  the  said  will  is  mentioned  and 
declared  of  and  concerning  certain  trust  monies,  securities, 
stocks,  or  funds,  to  be  produced  by  the  residue  of  the  said 
testator's  personal  estate,  and  the  interest,  dividends,  and 
annual  proceeds  thereof;  and  which  said  last-mentioned 
trusts  relating  to  the  said  trust  monies,  securities,  stodcs, 
and  funds,  were  as  follows,  that  is  to  say: — ^upon  trust  that 
they  the  said  trustees,  or  the  survivor  of  them,  his  execu- 
tors or  administrators,  should  receive  and  take  the  interest, 
dividends,  and  annual  proceeds  of  the  said  trust  monies,  &c., 
and  pay  the  same,  as  and  when  received,  unto  his  the  said 
testator^s  brothers  and  sister,  John  Bissell,  Benjamin  Bis- 
sell,  and  Mary  Fisher,  or  otherwise  suffer  and  empower 
them  to  receive  and  take  the  same  in  equal  proportions, 
share  and  share  alike,  during  their  joint  lives ;  and  after  the 
decease  of  either  of  them,  then  should  pay  the  same  as  and 
when  received  unto  the  two  survivors  of  them,  or  otherwise 
suffer  and  empower  such  survivors  respectively  to  receive  and 
take  the  same  in  equal  proportions  during  their  joint  lives; 
and  after  the  decease  of  either  of  them,  then  should  pay  the 
same  as  and  when  received  unto  the  only  survivor  of  the 
said  testator's  brothers  and  sister,  or  otherwise  suffer  and 
empower  him  or  her  to  receive  and  take  the  same  during 
his  or  her  life;  and  from  and  after  his  or  her  decease,  then 
the  said  testator  declared  that  the  said  trustees,  their  execu- 
toxB  and  administrators,  should  stand  and  be  possessed  o£ 
the  said  trust  monies,  &c.,  and  the  interest,  dividends,  and 
proceeds  thereof,  upon  trust  for  all  his  the  said  testator's 
nephavrs  and  nieces,  children  of  his  brothers  and  aster. 
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1848.        which  should  be  living  at  the  time  of  his  decease,  in  equal 
ATT..6£if.     proportions,  share  and  share  alike,  the  shares  of  sach  of 
9'  them  as  should  have  attained  the  age  of  twenty-one  yean 

to  be  paid  or  transferred  to  them  as  soon  as  conyeniently 
could  be  after  the  decease  of  the  last  survivor  of  the  said 
testator's  brothers,  John  and  Benjamin,  and  his  sister  Mary, 
and  the  shares  of  such  of  them  as  should  not  then  have 
attained  that  age  to  be  paid  or  transferred  to  them  re- 
spectively when  and  so  soon  as  they  should  attun  that  age, 
and  the  interest,  dividends,  and  annual  proceeds  of  their 
respectiye  shares  to  be  applied  by  the  eaid  testator's  trus- 
tees, or  the  survivor  of  them,  his  executors  or  administra- 
tors, in  their  maintenance,  and  for  their  education,  use,  and 
benefit  in  the  meantime.  And  the  said  testator  did  by  his 
will  further  direct,  that  in  case  any  part  or  parts,  but  not 
the  whole  of  the  said  estates  and  prenuses,  should  be  sold 
for  the  purpose  aforesaid,  then  that  they  the  said  trustees, 
and  the  survivor  of  them,  his  heirs,  executors,  and  admini- 
strators, should  stand  and  be  possessed  of  the  money  to 
arise  from  such  last-mentioned  sale,  and  from  the  rente, 
issues,  and  profits  of  the  messuages,  &c.,  sold  in  the  mean- 
time, upon  trust  to  pay  and  apply  the  same  to  and  amongst 
bis  the  said  testator's  nephews  and  nieces,  and  their  heiis, 
executors,  and  administrators,  not  taking  any  or  their  fidl 
shares  of  the  freehold  and  leasehold  messuages,  &c.,  and 
real  and  leasehold  estates  in  specie,  in  just  proportions,  for 
equality  of  partition. 

The  said  Joseph  Bissell  died  on  the  7  th  August,  1819, 
without  having  revoked  or  altered  his  said  wilL  At  the 
time  of  making  his  said  will,  the  said  testator  was  seised  in 
his  demesne  as  of  fee  of  and  in,  and  possessed  of,  the  sud 
freehold  messuages,  &a,  so  devised  to  the  said  trustees,  and 
continued  to  be  so  seised  and  possessed  of  the  same  until 
and  at  the  time  of  his  death. 

The  said  John  Bissell  and  John  Simcox  survived  the 
testator,  and  took  upon  themselves  the  burthen  of  the  eze- 


V. 
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cution  of  the  wUL  Biohard  Bissell  died  on  the  9th  Decern-  1848. 
ber,  1823.  The  testator's  brothers  and  sister,  that  is  to  att.-Gbn. 
say,  the  said  John  Bissell,  one  of  the  said  trustees,  Benja- 
min Bissell,  and  Mary  Fisher,  survived  the  testator.  Mary 
Fisher  died'  in  October,  1824 ;  John  Bissell  died  on  the 
18th  of  August,  1828;  Benjamin  Bissell  died  in  June, 
1832;  Ann  Shaw  died  on  the  29th  of  August,  1830.  On 
the  14th  March,  1837,  John  Simcox  died,  having  made 
his  will,  whereby  he  gaye  and  devised  the  said  freehold 
messuages,  &c.,  of  which  he  was  seised  as  such  surviving 
trustee  as  aforesaid  under  the  will  of  the  said  testator 
Joseph  Bissell,  to  his  sons  John  Simcox  and  Thomas 
Simcox  (the  defendants),  their  heirs  and  assigns,  subject 
nevertheless  to  the  trusts  contained  in  the  will  of  the  said 
Joseph  BisselL  The  said  John  Bissell  and  John  Simcox 
the  elder,  during  their  lifetimes,  and  the  sidd  John  Sim- 
cox the  elder,  since  the  decease  of  the  said  John  Bissell, 
respectively,  did  always  from  time  to  time  receive  and  take, 
and  the  said  John  Simcox  the  younger  and  Thomas  Simcox, 
once  the  decease  of  the  said  John  Simcox  the  elder,  have 
always  from  time  to  time  received  and  taken,  the  rents, 
issues,  and  annual  proceeds  of  the  said  freehold  messuages, 
&C.,  and  have  always  from  time  to  time  paid  and  applied 
the  same  to  the  several  persons,  for  the  several  purposes, 
and  in  manner  directed  by  tiie  said  will  of  the  said  testator 
Joseph  Bissell. 

At  the  time  of  the  death  of  tiie  sud  testator  Joseph 
Bissell,  there  were  living  ten  nephews  and  nieces  of  the 
said  testator,  being  respectively  children  of  all  his  brothers 
and  sister;  that  is  to  say,  Joseph  Bissell  the  younger,  son 
of  the  testatoi^s  brother  Thomas  Bissell ;  Joseph  Bissell, 
the  only  child  of  the  said  John  Bissell  by  his  first  wife; 
Sarah  Bissell,  John  Bissell  the  yoimger,  Lydia  Bissell, 
Mary  Ann  Bissell,  Isaac  Bissell,  Thomas  Bissell,  and  Su- 
sannah Bissell,  the  children  of  the  said  testator's  brother 
John  Bissell  by  his  second  wife ;  and  Susannah  Smith,  the 
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1848.        daughter  of  the  eaid  testator^s  Bister  Mary  Fisher.     [The 
^^^    ^C^      special  verdict  then  proceeded  to  state  the  subsequent  de- 
V.  volutions  of  the  respective  estates  and  interests  of  the 

nephews  and  nieces,  which  it  is  not  necessary  to  set  forth.] 
The  said  John  Simcox  the  elder,  after  the  decease  of 
the  siud  Benjamin  Bissell,  the  kst  survivor  of  the  said 
testator  Joseph  Bissell's  brothers  and  sister,  did  not  during 
his  lifetime,  nor  did  the  said  John  Simcox  the  younger  and 
Thomas  Simcox,  or  either  of  them,  after  the  decease  of  the 
said  John  Simcox  the  elder,  convey  or  assign  the  said  free- 
hold messuages,  &c,  so  devised  by  the  will  of  the  said 
Joseph  Bissell,  to  the  said  nephews  and  nieces  of  the  said 
testator,  or  any  of  them,  or  to  any  of  their  representatives, 
as  by  the  said  will  they  were  authorised  and  empowered  to 
do.  The  said  John  Simcox  the  elder,  after  the  decease 
of  his  co-trustee  the  said  John  Bissell,  and  the  said  John 
Simcox  the  younger,  and  Thomas  Simcox,  after  they  had 
become  and  were  seised  under  the  will  of  the  said  John 
Simcox  of  the  said  freehold  messuages,  &c.,  as  aforesud, 
that  is  to  say,  on  the  30th  March,  1833,  and  at  other  times 
afterwards,  in  pursuance  of  the  authority  and  power  ^ven 
by  the  said  will  of  the.  said  Joseph  Bissell,  for  the  purpose 
of  dividing  and  making  partition  of  the  said  freehold  mes- 
suages, &c.,  sold,  partly  by  public  auction  and  partly  by 
private  contract,  all  the  said  freehold  messuages,  &a,  the 
produce  of  which  said  sales,  after  deducting  the  necessary 
expenses  thereof,  amounted  to  the  sum  of  90642.  18s.  9</., 
which  said  sum  then  became  and  was  divisible  and  payable 
in  the  following  shares  and  proportions  [stating  the  several 
parties  to  whom  each  tenth  share  was  payable.]  If  any 
duty  was  payable  for  and  in  respect  of  the  sud  bequest  of  the 
said  shares  of  the  proceeds  of  tiie  sale  of  the  said  freehold 
messuages,  &c,  such  duty  then  amoimted,  in  respect  of  each  of 
the  said  tenth  shares,  to  the  sum  of  27/.  3«.  10|dl,  and  in  the 
whole  to  271/.  ISs,  \1^  [The  special  verdict  then  stated 
the  payment  over  by  the  defendants,  to  the  several  parties 
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entitled  thereto,  of  their  respective  ahares  of  the  proceeds        1848. 
of  the  sale,  without  deducting  the  legacy  duties,  and  the     att  -Gek 
demand  by  the  Commissioners  of  Stamps  and  Taxes  of  «• 

legacy  duty  thereon.]  But  whether  or  not,  upon  the  whole 
matter  aforesaid,  the  said  defendants  do  owe  or  are  liable 
to  pay  to  her  Majesty,  or  are  indebted  to  her  Majesty  in 
the  said  last-mentioned  money,  or  any  part  thereof,  in  man- 
ner and  form  as  in  and  by  the  said  information  is  alleged, 
the  jurors  aforesaid  are  altogetiier  ignorant,  &a 

The  case  was  argued  in  Trinity  Term,  1845,  (June 
9  (a)),  by 

Crampton,  for  the  Crown. — The  question  in  this  case 
depends  upon  the  construction  to  be  put  upon  tiie  stat.  55 
Greo.  3,  c  184,  sched.,  part  3,  tit.  ''Legacies,"  the  words  of 
which,  imposing  the  duty,  are  as  follows: — ''  For  the  dear  . 
residue,  when  given  to  one  person,  and  for  every  share  of  the 
clear  residue  when  given  to  two  or  more  persons,  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  every  real  or  heritable  estate  directed  to  be  sold,"  &c.  The 
question  therefore  is,  whether  the  real  estate,  which  under 
the  will  of  this  testator  has  in  fact  been  sold  by  his  trustees, 
was  real  estate  which  by  the  will  was  ''directed  to  be  sold.** 
If  it  be  necessary  for  this  purpose  that  tiie  will  should  con- 
tain a  positive  and  absolute  direction  to  the  trustees  to  sell 
at  all  events,  that  is  certainly  not  to  be  foimd  in  this  will; 
but  such  is  not  the  reasonable  interpretation  to  be  put 
upon  the  statute.  Whenever  tiie  will  gives  to  the  devisees 
an  option,  either  to  sell  the  estate  and  distribute  the  proceeds 
among  the  objects  of  the  testator's  bounty,  or  to  divide  tiie 
estate  among  them  without  a  sale,  and  they  exercise  tiiat 
option  by  selling,  it  is  in  that  event  a  direction  to  sell. 
The  land  is  as  much  "  directed  to  be  sold  "  as  in  tiie  other 
case,  only  it  is  directed  to  be  sold,  not  absolutely,  but  upon 

(a)  Before  PoUoei,  C.  B.,  Alderwn,  B.,  Bolfe,  B.,  and  PlaU,  B. 
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1848.        the  contiiigency  of  the  trustees  considerliig  that  to  be 
Att.-Gbn.     T^^^GSBSxy  for  carrying  the  testator^s  intentions  into  effect. 
V.  The  case  of  ITie  Attamey^GeneralY,  Mangle${d)  is  a  direct 

decision  to  this  effect.  There  the  testator  gave  his  residu- 
ary real  and  personal  estate  to  trustees,  upon  trust,  at  such 
times  as  they  might  think  fit,  to  sell  or  otherwise  convert 
the  same  into  money,  and  divide  the  proceeds  in  oertun 
shares  amongst  his  children,  with  a  power  of  causing  any 
parts  of  the  real  or  personal  estate  to  be  valued  instead  of 
being  sold,  and  of  allotting  such  parts  to  any  of  his  children, 
at  the  amount  of  the  valuation,  as  a  part  of  his  or  her  pro- 
portion of  his  residuary  estate,  but  to  be  'considered  as 
personal  estate*  The  trustees  sold  part  of  the  real  estate, 
and  caused  the  remainder  to  be  valued  and  allotted  to  the 
testator's  son ;  and  it  was  held  that  legacy  duty  was  payable 
upon  the  amount  of  the  part  which  was  sold*  There,  as 
here,  the  words  of  the  will  were  words  of  discretion,  either 
to  sell,  or  to  value  and  allot  the  estate  as  land ;  and  the 
discretion  having  been  exercised  by  selling,  the  duty  was 
held  to  attach.  In  the  case  In  re  Evans  (6),  which  will 
probably  be  cited  for  the  defendants,  the  testator  devised 
real  estates  to  trustees  for  the  benefit  of  several  persons 
for  life,  and  after  their  deaths  to  be  distributed  amongst 
their  children,  &a,  and  the  will  contained  a  clause  by  which 
the  testator  declared  and  directed,  that  it  should  be  l&vrlul 
for  the  trustees  to  sell  the  same,  or  any  part  thereof  which 
should  appear  most  expedient  towards  the  management  of 
his  property  and  affidrs.  In  that  case  this  Court  certainly 
held  that  legacy  duty  was  not  payable  upon  the  proceeds 
of  a  sale  made  under  this  power,  considering  that  the  tenns 
of  it  did  not  amount  to  a  direction  to  selL  There  was  not 
in  that  case,  undoubtedly,  an  absolute  direction  to  sell  at 
all  events;  but,  according  to  the  principle  laid  down  in  The 
Attomey^Greneral  v.  Mangles^  there  was  a  direction  to  sell 

(a)  5  M.  &  W.  120.  {h)  2  C.  M.  &  R.  201. 
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in  a  certain  contingency  mentioned  in  the  will,  namely,  in         1848. 
case  it  should  appear  to  the  trustees  most  expedient  towards     att  ^g»n 
the  management  of  the  testator's  property  and  affidrs.     If,  «• 

therefore,  the  case  In  re  Evans  is  inconsistent  with  that 
of  The  Attorney"  General  v.  Mangles,  it  must  be  taken  to 
have  been  overruled.  A  direction  to  sell  on  the  happening 
of  a  contingency  is  as  much  within  the  terms  of  the  statute 
as  a  direction  to  sell  at  all  events;  and  when  the  contin- 
gency happens,  and  the  property  is  sold  accordingly,  the 
duty  equally  attaches. 

CowHnfff  for  the  defendants. — Assuming  that  the  trustees 
have  an  option  to  sell,  it  still  must  appear  on  the  fauce  of 
the  will,  in  order  to  make  the  legacy  duty  payable,  that  the 
testator  meant  to  give  a  bequest  oi personalty^  not  of  realty. 
A  devise  of  realty  is  clearly  not  subject  to  duty.  Now 
here  the  primary  object  of  the  testator  is  to  give  his  resi- 
duary devisees  the  realty.  He  had  a  considerable  amount 
of  personalty  as  well  as  of  realty;  and  the  effect  of  the  will 
is,  that,  with  respect  to  the  personalty,  it  should  at  all 
events  be  sold,  and  the  proceeds  invested,  and  the  interest 
thereof  paid  and  applied  for  the  benefit  of  his  brothers 
and  sister,  and  the  survivors  and  survivor  of  them,  for  their 
lives,  and  after  their  deaths  for  the  benefit  of  all  his  nephews 
and  nieces,  share  and  share  alike ;  but  that,  as  to  the  real 
estate,  after  the  death  of  the  testator's  brothers  and  sister, 
it  should  be  divided,  as  real  estate,  amongst  his  nephews  and 
nieces,  the  trustees  having  a  contingent  power  only,  if  it 
should  be  necessary  for  the  purpose  of  such  partition,  to 
sell  the  whole  or  any  part  of  the  property,  and  to  stand 
possessed  of  the  proceeds  on  the  same  trusts  as  had  been 
before  declared  as  to  the  personalty.  It  is,  in  truth,  no  more 
than  a  devise  to  certain  persons  for  life,  with  remainder  to 
trustees  in  fee  in  trust  for  others,  with  remainder  to  the 
nephews  and  nieces  in  fee ;  and  the  latter  had  a  vested 
estate  at  the  death  of  the  testator.     The  power  of  sale  is 
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1848.        0QI7  coIIateraL     The  trustees  are  to  divide  the  lands  om 

I     "f,  ^     lands;  the  primary  object,  therefore,  is  not  a  sale ;  and  the 

V.  trustees  are  not  to  sell  at  all  events,  but  merely  for  the 

o 

purpose  of  such  division  of  the  real  estate.  The  power  b 
merely  given  in  furtherance  of  the  testator's  object,  of 
dividing  and  distributing  the  real  estate.  [AldersaHf  K— 
Suppose  the  tenant  for  life  died,  and  one  of  the  nephews 
died,  and  then  there  was  a  sale,  whom  would  his  share  go 
to?]  To  his  heir-at*law.  [Alderson,  B. — ^Yes,  otherwise 
the  trustees  would  have  it  in  their  power  to  change  the 
disposition  and  devolution  of  the  estate.]  It  is  just  as  if 
the  estate  had  been  given  directly  to  the  devisees,  and  they 
had  chosen  to  selL  It  is  immaterial  by  whom  the  power 
of  sale  is  to  be  exercised.  Suppose  it  were  a  power  to  sell 
if  required  by  the  devisees,  would  the  proceeds  be  subject  to 
l^acy  duty?  The  true  doctrine  is,  that  no  duty  is  payable 
unless  there  is  in  the  will  a  positive  direction  to  selL  In  re 
Evans  (a)  is  a  direct  authority  for  that  position.  In  TTie 
AttorTietf'General  v.  Halford  (b),  where  the  testator  did  ex- 
pressly direct  the  estate  to  be  sold,  but  it  not  being  necessary 
to  sell  it  for  the  purposes  of  the  will,  the  party  benefidally 
interested  elected  to  take  the  estate  in  specie,  the  Court 
held,  that  eveo  though  no  sale  had  taken  place,  yet,  as  the 
testator  had  expressly  directed  the  property  to  be  sold,  the 
duty  was  payable.  WUUamson  v.  The  Advocaie^General{e) 
supports  the  same  view,  that  the  duty  is  payable  only 
where  there  is  an  express  direction  to  sell — an  absolute  in- 
tention  to  convert  the  realty  into  personalty;  and  the  case 
ofDard  v.  Couits  (d),  there  cited,  and  in  which  the  duty 
was  held  not  to  be  payable,  is  precisely  the  present  case. 
If  the  argument  on  the  other  side  be  well  founded,  that 
the  duty  attaches  wherever  there  is  a  power  of  sale,  whidi 
has  been  exercised,  all  the  distinctions  taken  in  the  judg- 


(a)  2  C,  M.,  &  R.  201.  (c)  10  CI.  &  Fin.  1. 

(b)  1  Price,  426.  id)  Morrison's  Rep.  4624^  5585. 
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ments  of  Lords  Brougham  and  Cattenham,  in  Williamson  t.         1848. 
The  Adoocate^General,  were  altogether  nugatory.     They     att.Igik 
all  say  the  test  is, — ^was  there  a  positiYe  direction  to  sell  or  «• 

not?  Thus,  Lord  Brougham  says: — ^'  The  whole  question 
depends  lipon  this,  whether  or  not  the  will,  or  the  two 
instruments  in  the  nature  of  a  will  taken  together,  amount 
to  a  direction  to  sell  ?    If  the  language  used  by  the  testator 
amounts  to  a  direction  to  sell  the  estate  at  his  death,  then 
the  estate  must  be  considered  as  money,  and  is  to  be  dealt 
with  as  money,  and  the  liability  to  legacy  duty  attaches.'' 
And  again:  *^  Taking  the  whole  of  these  instruments  to- 
gether, I  can  entertain  no  doubt  whatever  that  the  intention 
of  the  testator  was,  and  that  he  contemplated  nothing  else 
than  that,  in  the  event  of  his  death  without  leaving  an  heir 
of  his  body,  the  land  should  be  brought  to  sale."    And 
Lord  Ccttenham  states,  as  the  criterion  by  which  questions 
of  this  sort  are  to  be  determined,  *^  whether  this  amounted  to 
a  conversion  of  the  real  property  out  and  out  into  personalty, 
or  whether  it  was  to  be  considered  as  a  discretion  to  sell 
for  the  purpose  of  paying  off  certain  charges,  debts,  and  so 
on."    It  is  not  necessary  to  impeach  the  authority  of  the  case 
of  The  Attomejf'Creneral  v.  Mangles.     That  case  is  distin- 
guishable from  the  present,  because  there  the  language  of 
the  will  was  in  effect  this: — "  You  sliall  sell,  unless  you  shall 
think  fit  to  have  the  estates  valued  instead  of  being  sold, 
and  allotted  at  the  amount  of  the  valuation."    If  the  estates 
were  sold  under  that  positive  direction,  the  duty  attached. 
There  was  no  option  except  under  certain  circumstances. 
This  is  the  direct  converse  of  that  case.     The  present  will 
amounts  to  no  more  than  this:  that,  in  order  to  avoid  dis- 
putes among  so  large  a  family,  the  testator  appoints  as  it 
were  two  arbitrators,  who  are  to  say  whether  and  to  what 
extent  the  property  shall  be  sold,  and  the  proceeds  of  the 
sale  distributed  instead  of  the  land  itself.    A  direction  to 
sell  must  mean  that  such  is  the  paramount  intention  of  the 
testator.     The  language  of  tlie  will  is  for  this  purpose  to 
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1848.  be  constraecl  strictly,  and  a  mere  power  to  sell^  under  cer- 
tain circumstances  and  for  certain  purposes,  cannot  be  a 
direction  to  selL  This  will  itself  does  contain  sucli  a  posi- 
tive direction  as  to  the  personalty.  [Alderson,  B. — The 
question  is,  whether  a  direction  to  sell  contingent  •n  certain 
events,  if  the  estate  be  sold  accordingly,  is  not  to  be  con- 
sidered  as  if  the  testator  himself  had  waited  for  the  happening 
of  those  events,  and  had  himself  sold.  It  would  seem  from 
the  case  of  The  AUomey-General  v.  Manglee,  that  where 
there  is  a  discretion  to  sell,  and  a  sale  accordingfy,  that 
amounts  to  a  direction  to  selL  The  testator's  direction  is 
contingent  on  the  trustee's  diecretimu]  K  the  case  of  The 
AUomey'-'Generalv.  Mangles  is  to  be  treated  as  an  authority 
against  the  defendants,  it  is  submitted  that  it  is  not  law. 

Crompton,  in  reply. — The  only  issue  in  this  ease  really  ia, 
whether  that  of  The  AUomey^Generaly.  Mangles  was  well 
decided.  This  is  a  direction  to  sell  in  a  certain  contingency. 
K  there  is  a  sale,  the  trust  is  of  the  personalty  thereby 
created.  It  is  not  necessary  there  should  be  a  positive  di- 
rection to  sell  at  all  events;  the  words  of  tiie  Stamp  Act 
are  *^  real  or  heritable  estate  directed  to  be  sold,"  which  may 
be  upon  a  contingency.  Under  such  circumstances,  the 
duty  attaches  upon  the  real  estate,  as  it  does  upon  a  specific 
chattel.  The  test  cannot  be  whether  the  estate  would  go 
to  the  heir  or  to  the  executor,  for  that  ambiguity  would 
always  occur  where  there  is  an  option  to  sell  or  not.  In 
Williamson  v.  The  Adoocate-General,  no  sale  had  taken 
place,  and  yet  the  duty  was  held  payable. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  information  filed  by  the 
Attorney-General,  for  legacy  duty  claimed  to  be  due  to  the 
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Crown.    On  the  trialj  the  jury  found  a  epeoial  Teidict,  and        1848, 
the  question  is,  whether  on  that  verdict  judgment  ought  to     a^t.-Gbn. 
be  entered  for  the  Attorney-General,  or  for  the  defendants.       ^  «• 
The  jury  find,  that  Joseph  Bissell,  being  seised  of  divers 
real  estates,  made  his  will,  duly  executed  and  attested,  and 
thereby  gave  and  devised  his  real  estates  to  his  trustees 
therein  named,  and  their  heirs,  on  trust  to  pay  the  rents  and 
profits  thereof  to  his  brothers  and  sisters,  John  Bissell,  Ben- 
jamin Bissell,  and  Mary  Fisher,  and  the  survivors  and  sur- 
vivor of  them,  for  their  lives  and  the  life  of  the  survivor,  as 
mentioned  in  the  wilL    And  after  the  death  of  the  survivor, 
the  testator  declared  his  will  to  be,  that  his  trusteed  should 
convey  the  said  freehold  estates  to  all  his  nephews  and 
nieces  living  at  his  decease,  equally,  as  nearly  as  they  could 
make  partition  of  the  same,  and  should,  in  the  meantime, 
pay  the  rents  to  his  said  nephews  and  nieces.     And  the 
testator  declared  his  will  to  be,  that,  for  the  purpose  of  such 
partitioii,  it  should  be  lawful  for  his  said  trustees  to  sell  all 
or  any  part  of  the  said  estates ;  and  he  declared  that  his 
trustees  should  stand  possessed  of  the  money  arising  from 
any  such  sale  upon  the  same  trusts  as  were  declared  con- 
cerning the  residue  of  his  personal  estate ;  and  those  trusts 
were  for  his  brothers  and  sister,  and  the  survivor  and  sur- 
vivors of  them,  for  their  lives,  and  the  life  of  the  survivor; 
and  after  the  death  of  the  survivor,  then  for  all  his  nephews 
and  nieces  who  should  be  living  at  his  decease,  share  and 
share  alike ;  the  share  of  those  who  should  have  then  at- 
tained twenty-one,  to  be  then  paid  to  them,  and  the  shares 
of  those  who  should  be  under  twenty-one,  to  be  paid  on  at- 
taining that  age,  with  provision  for  maintenance  in  the 
meantime. 

The  testator  died  in  1819,  leaving  ten  nieces  and  ne- 
phews, and  also  leaving  his  sister  and  two  brothers  him  sur- 
viving ;  and  the  survivor  of  his  sister  and  two  brothers  died 
in  1832.  In  1833,  and  at  difierent  times  afterwards,  the 
trustees  sold  the  real  estates  for  sums  amounting  in  the 
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1848.        whole  to  £9064,  with  the  view  of  dividing  the  proceeds 
^    "q  ^      of  the  sales  among  the  nephews  and  nieces,  and  their  repre- 
«•  sentatives,  according  to  the  directions  of  the  will :  and  the 

question  for  our  decision  is,  whether  legacy  duty  is  payable 
in  respect  of  that  sum.  This  depends  entirely  on  the  lan- 
guage contained  in  the  schedule  of  the  statute  imporing  the 
duty,  the  55  Greo.  3,  c.  184.  The  words  of  the  statute  are, 
— "  for  the  clear  residue,  when  given  to  one  person,  and  for 
every  share  of  the  dear  residue,  when  given  to  two  or  more 
persons,  of  the  monies  to  arise  from  the  sale  of  any  real  es- 
tate directed  to  be  sold.^  Is  this,  then,  an  estate  directed  to 
be  sold  ?  if  it  is,  then  the  duty  attaches ;  if  it  is  not,  then  no 
duty  attaches. 

There  are  two  modem  cases  in  this  court  in  point.  The 
first  is  In  reEvans  {a) :  there  John  Evans,  the  testator,  by 
his  will,  gave,  devised,  and  bequeathed  all  his  real  and  per- 
sonal estate  to  trustees,  their  executors  and  administratozs, 
as  to  one-third,  in  trust  for  his  tdster,  for  her  life ;  and,  at 
her  death,  in  trust  for  her  children,  their  heirs,  executors, 
and  administrators,  as  tenants  in  common;  as  to  one  other 
third,  in  trust  for  his  brother  George,  for  his  life ;  and  at 
his  death,  in  trust  for  his  children,  their  heirs,  executors, 
administrators,  and  assigns,  as  tenants  in  common;  and,  as 
to  the  remaining  third,  in  trust,  in  the  same  manner,  for  his 
other  brother,  Fisher,  for  his  life,  with  a  like  remainder  to 
his  children,  their  heirs,  executors,  administrators,  and  as- 
signs, as  tenants  in  common.  The  will  contained  a  proviso^ 
that,  notwithstanding  any  of  the  trusts  aforesud,  it  should 
be  lawful  for  the  trustees  to  sell  the  premises,  or  any  part 
thereof,  or  to  make  partitions  or  exchanges,  as  should  appear 
to  them  most  expedient  towards  effecting  the  arrangement 
of  his  property  and  affairs.  And  the  testator  declared,  that 
the  money  to  arise  by  any  such  sale  or  exchange  should  be 
invested  in  Government  or  real  securities,  or  applied  on  the 

(a)  2  C,  M.,  &  R.  206. 
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trusts  thereinbefore  declared  concemihg  the  property  sold.         1848. 
AAer  the  death  of  the  testator,  the  trustees  sold  certain     ^rrl^^GEir 
outlying  parts  of  the  testator's  estates.    A  suit  haying  been  ** 

instituted  on  the  equity  side  of  the  Court  of  Exchequer,  for 
carrying  the  trusts  of  the  will  into  execution,  other  parts  of 
the  estates  were  sold  pursuant  to  orders  of  the  Court  The 
question  was  whether,  in  respect  of  the  property  sold,  le- 
gacy duty  was  payable,  and  this  Court,  after  deliberation, 
held  that  it  was  not,  on  the  ground  that  the  property  was  not 
directed  to  be  sold,  within  the  meaning  of  the  Stamp  Act. 

The  other  case  is  that  of  7^  Attomey^Genertd  v.  Mau" 
gki.  It  occurred  four  years  after  the  former  decision,  and 
it  is  to  be  found  reported  in  5  M.  &  W.  120.  There  a  tes- 
tator devised  his  real  estates  to  trustees,  upon  trust  to  sell, 
at  such  times  as  they  should  think  convenient,  and  to  divide 
the  money  among  his  children,  in  manner  mentioned  in  tiie 
will;  but  with  a  power,  instead  of  selling  any  part  of  the 
estates,  to  cause  them  to  be  valued,  and  to  allot  them  at  the 
ascertained  value,  in  lieu  of  so  much  of  the  share  of  the 
duldren  to  whom  such  allotment  should  be  made.  The 
trustees,  under  this  trust,  sold  part,  and  allotted  part  with- 
out a  sale ;  and  this  Court  held  it  to  be  perfectiy  clear  that 
duty  attached  on  the  money  produced  by  the  sales  of  the 
parts  sold,  though  no  duty  attached  in  respect  of  the  parts 
allotted  without  a  sale. 

If  the  former  case.  In  re  JEvans,  is  to  be  taken  as  an  au- 
thority that  duty  does  not,  in  any  case,  attach  where  a  tes- 
tator does  not  imperatively  direct  a  sale  at  all  events,  but 
only  authorises  his  trustees,  in  case  they  shall  deem  it  expe- 
dient, so  to  do,  it  is  impossible  to  reconcile  that  case  with 
the  subsequent  decision  in  Attomey- General  v.  Mangles*  In 
the  former  case  Lord  Lyndhurst  remarked,  that  it  was  not 
necessary,  in  order  to  bring  a  case  within  the  words  of  the 
statute  imposing  the  duty,  where  lands  are  directed  to  be 
sold,  that  the  word  ^*  directed^^  should  be  found  in  the  will, 
and  that  it  was  enough  if  the  obvious  intention  of  the  tes- 
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1848.        tator  was  that  a  sale  shonld  be  effected    As  the  oonvene  of 
^    -^      that  proposition,  it  may  be  remarked,  that  if  duty  is  not  to 
«.  attach  where  the  trustees  are  not  bound  to  sell,  but  are  only 

enabled  so  to  do  if  they  think  fit,  it  is  not  material  that  the 
word  ''  directed,'^  or  an  equivalent  expresnon,  is  found  in 
the  will.  If,  on  the  whole  context,  the  intention  appears  to 
be  that  the  trustees  are  to  have  a  discretion  to  sell  or  not  as 
they  think  fit,  then  the  duty  would  not  attach,  if  the  law  be 
as  it  was  laid  down,  or  is  supposed  to  have  been  laid  down,  in 
the  case  In  re  Evans.  But  it  is  dear,  from  the  subsequent 
case  of  The  Attomey^General  v.  Manffks,  that  the  existence 
of  such  a  discretion  does  not  prevent  the  duty  from  attach- 
ing. There,  though  the  original  trust  was  to  sell,  there  was 
a  dear  subaequent  discretion  given  to  the  trustees,  to  abstain 
from  selling  if  they  should  think  it  expedient  to  do  so.  Yet 
in  that  case  duty  was  hdd  to  attach ;  and  the  case,  there- 
fore, is  an  express  decision,  overruling  the  case  In  re  JSvans, 
supposing  that  case  to  have  dedded  the  general  proportion, 
that  duty  only  attaches  where  the  trustees  are  bound  to 
sell,  and  have  no  discretion  on  the  subject  In 'this  conflict 
or  apparent  conflict  of  authorities,  we  must  look  to  the  pxin- 
dple  of  the  dedsiouB,  which  of  course  are  founded  wholly 
on  the  language  of  the  statute. 

The  duty,  it  will  be  observed,  attaches  on  money  which  is 
given  to  one  or  more  legatees,  and  which  has  arisen  from  the 
sale  of  estates  directed  by  the  testator  to  be  sold.  There  is 
certainly  nothing  in  the  language  of  the  statute,  whidi  in 
terms  confines  its  operation  to  cases  where  the  direction  to 
sell  is  absolute*  If  a  testator  should  direct  his  land  to  bo 
sold,  and  the  money  to  be  divided  among  legatees,  on  any 
given  contingency,  as,  for  instance,  in  case  his  property 
should  be  under  a  certain  value,  or  in  case  his  son  should 
succeed  to  a  family  estate,  or  in  case  A.  B.  should  agree  to 
concur  in  the  sale,  there  surely  can  be  no  doubt  but  that, 
on  the  happening  of  the  contingency  and  consequent  aale^ 
duty  would  attach.    The  land  would  then  be  land  directed 
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to  be  sold.  So,  again,  if  a  testator  fihould  direct  a  sale  of  a  IMS. 
particular  estate,  in  case  A.  B.  should  think  such  sale  to  be  ^  ^ 
for  the  benefit  of  the  testator's  children,  then,  upon  A.  B.  «• 

ngnifying  his  opinion  that  it  would  be  for  the  benefit  of  the 
children,  the  direction  would  be  absolute,  and  duty  would 
attach.  It  can  make  no  difierence  that  A.  B.  is  himself  the 
trustee  for  sale,  and  it  follows  that,  in  case  of  a  devise  to 
trustees  to  sell,  if  they  shall  think  it  expedient  and  for 
the  benefit  of  the  cestuis  que  trust  so  to  do,  duty  would  at* 
tach,  if  they  do  think  it  is  expedient^  and  therefore  seD. 
Now  in  the  ordinary  case  of  a  devise  to  trustees  intrust  for 
specified  objects,  with  a  power  to  sell  and  distribute  the 
produce  of  the  sale  amongst  parties  interested,  instead  of  re- 
taining  the  estate  for  them,  the  power  of  sale  is  certainly 
coupled  with  a  trust  to  exercise  the  power  or  not,  as  they 
may  deem  most  for  the  advantage  of  the  cestuis  que  trust; 
and  the  devbe  may  be  read  as  a  devise  in  trust  to  seU,  if 
the  trustees  shall  think  such  a  course  to  be  most  beneficial 
for  the  parties  interested,  and  in  such  a  case  we  have  al- 
ready intimated  our  opinion  that  duty  would  be  payable. 

In  the  present  case,  the  lands  were  devised  to  trustees, 
on  trusts  which  may  be  fairly  construed  to  mean  that  the 
trustees  are  to  retain  the  estates  unsold,  and  to  allot  them 
among  the  devisees,  if  they  think  that  to  be  for  the  benefit 
of  the  objects  of  the  testator's  bounty;  or,  on  the  other 
hand,  to  sell  and  distribute  the  money  produced  by  the 
sale,  if  that  appears  to  them  most  expedient.  The  trustees, 
by  selling,  have  shewn  condusiyely  that  they  did  think  the 
most  expedient  course  was  to  sell,  and  so  in  the  event  there 
was  a  direction  to  sell.  Even,  therefore,  if  there  were  no  au- 
thority to  guide  us,  we  should  have  thought  that  duty  attach- 
ed: but  in  truth  the  case  is  governed  by  TheAUomey''Creneral 
V.  Mangles^  which  is  in  principle  the  same  as  that  before  us, 
the  only  distinction  being  that  there  the  devise  was  in  trust 
to  sell,  with  a  power  to  abstain  firom  doing  so,  and  to  allot 
the  estate  itself,  instead  of  selling  and  distributing  the 
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1848.        proceeds ;  whereas  here  the  devise  Is  upon  trust  to  allot,  with 
Att  -Gbh      ^  power,  instead  of  doing  so,  to  sell  and  distribute  the  pio- 
«•  ceeds.    In  both  cases  the  trustees  had  a  discretion  to  sell 

or  not  to  sell,  as  they  should  think  best  for  the  cestuis  que 
trust;  and  the  exercise  of  that  discretion  by  a  sale  was  held, 
in  The  Attomey-General  v.  Mangk$,  to  cause  duty  to  at^ 
tach ;  and  the  same  principle  precisely  applies  here.  The 
only  difficulty  we  have  felt  has  arisen  from  the  decision  In 
re  EvarUf  where  certainly  the  Court  seems  to  have  dedded 
that  a  sale,  under  a  power  to  trustees  to  sell,  is  not  a  sale  of 
property  directed  to  be  sold,  within  the  meaning  of  the  act. 

The  precise  grounds  on  which  the  Court  formed  this  opin- 
ion do  not  clearly  appear.  The  decision  may  (>06sibly  have 
turned  on  the  mode  in  which  the  proceeds  of  the  sale  were 
in  ihat  case  disposed  of.  The  statute  does  not  impose  duty 
in  every  case  of  a  sale  directed  by  a  wiU,  but  only  where 
the  proceeds  are  by  the  will  given  to  legatees.  Now  in  the 
case  In  re  JEvans,  the  trustees  were  not  directed  to  dis- 
tribute the  proceeds,  but  to  invest  them  in  securities,  upon 
the  same  trusts  as  attached  on  the  lands  sold.  Possibly  the 
Court  might  have  thought  that  this  still  left  the  character 
of  real  estate  attaching  on  the  money  produced  by  the  sale, 
and  so  that  the  statute  did  not  apply. 

It  is  not  necessary  for  us  to  give  any  opinion  as  to  the 
validity  of  such  a  distinction ;  it  is  sufficient  to  say,  that  if 
the  case  is  to  be  taken  as  an  authority  for  the  general  pro- 
position, that  duty  does  not  attach  in  any  case  where  the 
sale  is  made  under  a  discretion  given  to  the  trustees  to  sell 
and  distribute  the  proceeds,  but  without  any  podtiye  di- 
rection  imposing  upon  them  the  obligation  of  selling,  the  case 
is  clearly  overruled  by  77^  Attomey-General  v.  Mangles, 
and  is,  as  we  conceive,  contrary  to  any  fair  and  reasonable 
construction  of  the  statute. 

For  these  reasons,  we  think  there  must  be  judgment  for 
the  Attomey-GreneraL 

Judgment  for  the  Crown. 
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1848. 

BUBON  V.  DeNMAN.  j^^  25. 

XN  this  case  a  rule  had  been  granted  for  a  trial  at  bar^  on  For  defect  of 
the  6th  December^  184.7,  by  a  special  jury  of  the  county  of  i'Tbar.Tnile 
Middlesex,  and  a  venire  facias  and  distringas  issued  accord-  fj"?^"**  *7°*" 
ingly.     On  the  day  appointed  for  the  trial,  only  ten  of  the  octo  tcl  deoem 
persons  on  the  special  jury  list  appeared,  and  the  trial  was 
in  consequence  put  off  until  the  following  day.     On  that 
day  only  eleven  of  the  jurors  appeared,  and  the  cause  re« 
mained  untried  for  want  of  a  jury. 

Robinson  now  moved,  on  behalf  of  the  plaintiff,  for  a 
rule  absolute  for  a  writ  of  octo  vel  decern  tales. — On  a  trial 
at  bar^  there  cannot  be  a  tales  de  circumstantibus,  but  it  is 
necessary  to  move  for  the  present  writ;  and  it  would  seem, 
from  Brooke's  Abr.,  tit.  "  Octo  tales  et  auters  tales,"  pi.  1 1, 
that  the  number  of  jurors  proposed  to  be  added  to  the  panel 
must  be  an  even  one  (a). 

Per  Cubiam  (&). — Take  a  rule  absolute. 


(a)  But  see  2  Tidd.  Prac.  857;         (Jb)  PoUoci,  C.  B.,  Parkey  B., 
GUb.    Com.  pi.  72  ;    2  Wms.     Alderton,  B.,  and  Ptan^  B. 
Sannd.  d49,  n.  1. 
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Jon.  31.  Welby  v.  Brown. 

To  a  declara-  JVL  AETIN  had  obtained  a  rule,  calling  on  the  defendant 

tluSeromm^n  to  shew  cause  why  the  Master  should  not  review  his  taxa- 

fendant  ^Lded  *^^^  ^°  ^^  ^^^®'     •"■*  ^^®  ^^  action  of  debt     The  dedara- 

the  general  is-  tion  contained  counts  for  work  and  materiak,  for  work  and 

sue,  and  two  _                                                     _                                            -     --,,         - 

gpeciai  pieaa.  labour  as  an  attorney,  and  on  an  account  stated.    Ihe  pleas 

directcd^to'the  Were,  first,  never  indebted ;  secondly,  the  Statute  of  Limi- 

whoic  dedara-  tations ;  and  thirdly,  that  no  signed  bill  had  been  delivered 

tion.    The  ''                       ° 

plaintiff  had  a  in  pursuance  of  the  statute.     Each  plea  was  directed  to 

part  of  his  de-  the  whole  cause  of  action,  and  upon  these  pleas  issue  was 

fimtssue!  «d  Joi^e^-     The  plaintiff  cLiimed  the  sum  of  63/1  12*.  8A  in 

the  defendant  as  ^(.Jx  of  the  couuts  of  his  declaration. 

to  the  residue. 

The  second  At  the  trial,  before  Flatty  B.,  at  the  Middlesex  sittings  in 

fcrttirpLintrff,  Michaelmas  Term,  1846,  the  plaintiff  had  a  verdict  on  the 

fOT^heVcfrad-  ^^  ^^®»  ^^^  ^^  ^"^  ^^  ^®'-  ^^'-  ^^- »  ^^  *®  defendant 

ant  i—Heid,  had  a  vcrdict  upon  the  second  and  third  issues.   A  rule  was 

fendant  was  en-  Subsequently,  in  the  same  term,  obtained  by  the  plaintifl^ 

po8tea*and  Ae  calling  on  the  defendant  to  shew  cause  why  the  verdict 

general  costs,  found  for  the  defendant  on  the  second  issue  should  not  be  set 

he  was  entitled 

to  the  costs  of  aside,  and  why  a  verdict  should  not  be  entered  thereon  for 

attending  to  the  plaintiff,  unless  the  defendant  should  consent,  within  a 

£iw!  whethJ!!^  week,  that  the  verdict  should  be  so  entered.  The  defendant, 

their  evidence  howcvcr.  Consented,  and  the  verdict  was  entered  on  the 

applied  to  any 

other  issue  or  postca  as  follows : — On  the  first  issue,  as  to  18^  lOs.  3dl, 

he  wu  aiso^en-  paJ^ccl  of  the  sum  demanded,  for  the  plaintiff,  and  as  to  the 

titled  to  the  residue  of  the  sum  demanded  for  the  defendant;  on  the 

costs  of  those 

who  appeared  sccoud  issuc  for  the  plaintiff;  and  on  the  third  for  the  de- 

to  reduce  the 

piaintir  8  de-  fendant. 

mand  on  the 
first  issue,  un- 
less they  at-  Watson  and  Hugh  HiUy  on  the  last  day  of  Michaehnas 

tended  to  nega-  ''                                            *' 

tive  the  second;  Term  last,  shcwcd  causc  against  the  above  rule,  and  Mar- 

that  the  plaintiff 

was  entitled  to 

the  coats  of  the  witnesses  who  appeared  solely  to  prove  the  issaes  found  for  him  under  the  first 

issue,  and  dso  the  seoodd  issnci  both  or  either  of  them. 
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tin  was  heard  in  support  of  it.     The  Court  said  that  they         1848. 
would  refer  to  the  Master^  in  order  to  obtain  his  certificate 
as  to  the  manner  in  which  he  had  taxed  the  costs. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  rule  had  been 
obtained  by  Mr.  Martin^  calling  on  the  defendant  to  shew 
cause  why  the  taxation  of  the  Master,  who  taxed  the  costs, 
should  not  be  reviewed ;  and  cause  was  shewn  against  that 
rule  in  Michaelmas  Term  last.  It  was  an  action  on  an 
attorney's  bill  for  £63  and  upwards.  The  defendant 
pleaded,  first,  never  indebted ;  secondly,  the  Statute  of  Li- 
mitations ;  and  thirdly,  that  no  signed  bill  had  been  deli- 
vered in  pursuance  of  the  statute.  The  plaintiff  recovered, 
on  the  first  issue,  18/.  10«.  3dl,  and  the  defendant  had  a 
verdict  as  to  the  residue ;  on  the  second  issue,  the  plaintiff 
had  a  verdict ;  and,  on  the  third  issue,  the  verdict  was  found 
for  the  defendant. 

The  defendant  is  entitled  to  the  postea,  and  to  the  gene- 
ral  costs  of  the  cause.  He  is,  therefore,  entitled  to  the 
costs  of  all  witnesses  attending  to  prove  the  third  issue, 
whether  their  evidence  applies  to  any  other  issue  or  not. 
As  to  those  who  attended  only  to  reduce  the  plaintiff's  de- 
mand on  the  first  issue,  he  is  entitled  to  the  costs  in  respect 
to  them  also,  unless  the  same  attended  also  to  negative  the 
second  issue. 

The  plaintiff,  on  the  other  hand,  is  entitled  to  the  costs  of 
those  witnesses  who  attended  solely  to  prove  those  issues 
found  for  him;  that  is  to  say,  his  demand  of  18/.  lOs,  Sd. 
under  the  first  issue,  and  also  the  second  issue,  both  or 
either  of  them.  We  have,  therefore,  referred  to  Master 
Walker  to  certify  whether  he  has  so  taxed  the  costs  in  this 
case,  and  we  find  he  has  done  so.  The  rule  must  there- 
fore be  discharged,  with  costs. 

Eule  discharged,  with  costs. 
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1848. 

•.     jg  Wilson  v.  Eden,  Bart.j  and  Others. 

P.J.,b7hiswill,  iV.  BILL  in  Chanceiy  having  been  filed  in  this  case  bj 

left  large  reales-  ^^^  plaintiff,  to  which  the  defendants  put  in  their  answers, 

foi^Ufc'-^daf!  ^^^  ^^  cause  being  at  issue,  the  same  came  on  to  be  heard 

ter  her  death,  to  before  the  Master  of  the  Kolls  on  the  8th  of  July,  1846, 

hiidangtiterD.y  •    •»  •        • 

wife  of  Sir  J.  when  his  Lordship  directed  the  following  case  to  be  stated 

and  after^  '  ^^^  ^^^  opinion  of  this  Court : — 

dd^*  ^  ^R  Peter  Johnson,  late  of  the  city  of  York,  Esquire,  by  his 

£.,  for  his  life;  will,  dated  the  1st  day  of  February,  1779,  duly  executed 

death,  to  the  and  attested  to  pass  freehold  estates  by  devise,  gave  and 

•otI  orR-^ET  devised  to  his  wife  and  her  assigns,  during  her  life,  in  lieu 

aererally  and 

ancoessiTely,  and  the  heirs  of  their  respective  bodies ;  and  for  default  of  sach  issne,  to  the  testator's 
grandson,  M.  J.  E.,  the  second  son- of  his  daughter,  in  case  he  shoold  not  become  seised  of  certain 
estates  (devised  by  M.  P.)  ;  and  after  the  death  of  M.  J.  E.,  the  testator  devised  the  said  estates, 
upon  the  conditions  aforesaid,  to  the  first  and  other  sons  of  M.  J.  E.  severally  and  snooessively, 
to  their  heirs  respectively  and  successively ;  and,  in  default  of  such  issue,  he  devised  his  estates, 
on  the  like  conditions  as  aforesaid,  to  the  third  and  every  other  son  of  his  daughter,  severally  and 
successively,  and  their  heirs.  And  the  testator  declared,  that  if  the  said  M.  J.  E.,  or  any  son 
of  his  daughter,  should,  at  any  time  during  his  life,  become  seised  of  the  real  estates  (devised  by 
M.  D.),  then  M.  J.  E.,  or  such  son  of  his  daughter  so  becoming  entitled,  or  any  heir  of  his  body, 
should  not  take  any  interest  in  tbe  testator's  estates,  but  they  should  go  over  to  the  next  son  of 
his  daughter  and  his  heirs,  with  a  clause  for  revesting  the  estates  in  the  son  so  displaced,  on  cer- 
tain contingencies. 

Provided  **  always,  that  if  it  shall  happen  that  my  said  daughter  shall  have  no  issue  male  of 
her  body  living  at  her  death,  or  no  such  issue  male  as  shall  be  entitied  by  the  true  meaning  of 
this  my  will  to  my  real  estates,  hereby  limited  and  settled  as  aforesaid,  then  and  in  either  of 
those  cases,  I  devise  all  my  said  real  estates,  subject  respectively  as  aforesaid,  to  all  the  daugh- 
ters, if  more  than  one,  of  the  body  of  my  said  daughter  who  shall  be  living  at  her  death,  as 
tenants  in  common,  and  their  heirs  respectively,  with  cross  remainders  amongst  them,  in  case 
of  any  one  or  more  of  them  happening  to  die  under  the  age  of  twenty-one  years,  and  without 
issue ;  and  if  there  should  be  but  one  such  daughter  living  at  my  said  daughter's  decease,  and 
no  issue  of  any  other  such  daughter  then  in  being,  then  to  such  only  surviving  daughter  and  her 
heirs.  Pi:ovided  always,  that  if  any  such  daughter  or  daughters  of  my  said  daughter  shall  hap- 
pen to  die  in  her  or  their  said  mother's  lifetime,  leaving  issue,  then  my  will  is  that  aoch  Issue 
of  each  such  daughter  so  dying,  and  the  heirs  of  such  issue  respectively,  shall  have  and  take  tiie 
estate,  or  share  or  shares  of  estates,  as  the  parent  or  parents  of  such  issue  respectively  would  have 
been  entitied  to  if  she  or  they  had  been  living  at  the  decease  of  my  said  daughter." 

Tlie  proviso  then  concluded  by  devising  tiie  estates  to  those  persons  to  whom  the  daughter 
might  please  to  leave  them  by  will,  in  case  she  shoold  leave  no  issue  male  at  her  death ;  and  in 
case  she  should  not  make  any  will,  the  estates  were  to  go  to  the  testator's  heirs.  The  daugh- 
ter, D.,  died  in  1792,  in  the  testator's  lifetime,  leaving  two  sons,  R.  E.  and  M.  J.  B.,  and 
several  daughters.  The  testator  died  in  1 796,  when  his  widow  became  possessed  of  the  estates, 
and  died  in  ISIO.  At  her  death,  R.  E.  became  possessed  of  the  estates  until  his  death,  which 
occurred  in  1844  ;  M.  J.  E.  died  in  1841 ;  both  died  without  issue: — Heidt  that  the  words 
"  UviHff  at  her  death,"  in  the  preceding  proviso,  were  to  be  read  as  connected  with  the  verb 
''  ehalt  hope,"  and  referred  to  both  members  of  the  sentence  in  the  commencement  of  the  pro- 
viso ;  and  consequentiy,  as  the  testator's  daughter,  at  the  time  of  her  death,  had  issue  msle 
entitied  to  the  testators  estates,  the  daughters  of  the  testator's  daughter  took  no  estate  or|in* 
terest  under  the  wiU. 
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of  jointure^  and  in  bar  of  dower,  his  manor  of  Arkendalei  1848. 
in  the  county  of  York,  and  all  his  hereditaments  and  estate 
whatsoever  at  Arkendale  aforesaid,  and  in  Arkendale  Lofl- 
house,  and  Minskip,  in  the  said  cotintj,  without  impeach- 
ment of  waste,  and  with  power  to  let  leases,  without  fines 
or  foregift,  for  any  term  or  terms  not  exceeding  seven  years 
respectively,  in  possession,  at  the  best  rents  which  could  be 
reasonably  obtained ;  also  he  devised  to  his  said  dear  wife 
and  her  assigns  for  her  life,  his  new  dwelling-house  on 
Castle  Hill,  at  York,  and  all  the  buildings,  gardens,  yards, 
and  appurtenances  thereto  belonging,  or  therewith  occupied, 
and  all  his  other  houses,  stables,  and  hereditaments  what- 
soever, situate  in  the  parish  of  St.  Mary  Castlegate,  York ; 
and  also  his  closes,  called  Stone  Wall  Close,  (then  divided 
into  two  parts),  and  Mudd  Close,  with  all  buildings  and 
appurtenances  thereto  belonging,  without  impeachment  of 
waste ;  and  after  ^ving  several  life  annuities,  aU  of  which 
have  ceased  and  determined,  and  after  providing  for  the 
payments  in  the  said  will  directed  to  be  made,  and  which 
payments  have  been  made,  (and  now  no  longer  exist),  the 
said  testator  devised  to  his  said  dear  wife  for  her  life  all 
other  bis  real  estates  whatsoever  and  wheresoever,  which  he 
had  power  to  dispose  of,  to  hold  to  her  and  her  assigns, 
without  impeachment  of  waste,  and  with  like  power  to  let 
leases,  not  exceeding  seven  years  in  possession,  and  with 
such  restrictions  aforesaid;  and  as  to  his  said  manor  of 
Arkendale,  and  all  his  estate  and  hereditaments  whatsoever, 
sitnate  at  Arkendale,  and  Arkendale  Lofthouse,  and  Min- 
skip  aforesaid,  with  all  their  appurtenances,  and  as  to  all  his 
other  real  estate  whatsoever  and  wheresoever,  which  he  had 
power  to  dispose  of,  whether  freehold  or  copyhold,  from  and 
immediately  after  the  decease  of  his  wife,  the  said  testator 
devised  the  same  respectively  to  his  dear  daughter  and  only 
surviving  child  Dorothea,  the  wife  of  Sir  John  Eden,  Baronet^ 
for  her  life,  without  impeachment  of  waste ;  and  from  and 
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1848.  after  the  determinatioii  of  that  estate^  he  devised  all  the  same 
premises  to  his  good  friends  Sir  Bellingham  GnihaiD»-  of 
Norton  Conyers^  in  the  county  of  York,  Baronet»  and  Hemy 
Willoughby,  of  Birsdal,  in  the  same  coontj.  Esquire,  and 
their  heirs,  during  the  life  of  his  said  daughter,  upon  trust 
to  preserve  the  contingent  uses  and  estates  thereafter  limited 
from  being  defeated,  and  with  all  necessary  and  usual 
powers  for  that  purpose,  but  nevertheless  to  permit  and 
suffer  his  said  daughter  to  receive  the  rents  and  profits  of 
all  the  same  estates  to  her  own  use  during  her  life ;  and 
from  and  after  the  decease  of  his  said  daughter,  he  de- 
vised all  the  same  estates  to  his  grandson,  Bobert  Eden, 
eldest  son  of  his  daughter,  for  his  life,  without  impeach- 
ment of  waste ;  and  from  and  aft;er  the  determination  of 
that  estate,  he  devised  the  same  to  the  said  Sir  Bellingham 
Graham  and  Henry  Willoughby,  and  their  heirs^  for  the 
life  of  the  said  Sir  Bobert  Eden,  upon  trust  to  preserve 
contingent  uses.  And  from  and  after  the  decease  of  the 
said  Sir  Bobert  Eden,  he  devised  the  same  to  the  first  son 
of  the  body  of  the  said  Bobert,  and  the  heirs  of  the  body 
of  such  first  son  lawfully  issuing ;  and  in  default  of  such 
issue,  to  the  second,  third,  and  every  other  son  of  the  body 
of  the  same  Bobert,  severally  and  respectively,  and  the 
heirs  of  the  req>ective  bodies  of  such  second  and  third,  and 
every  other  son;  the  elder  of  such  sons,  and  the  heirs  of  bis 
body,  always  to  be  preferred,  and  to  take  before  the 
younger  of  them,  and  the  heirs  of  their  bodies  respectively. 
And  for  default  of  such  issue,  he  devised  all  the  same  real 
estates  and  premises  to  his  grandson,  Morton  John  Eden, 
second  son  of  his  said  daughter,  for  his  Me,  without  im- 
peachment of  waste,  (in  case  he  should  not  beoome  or 
should  not  continue  seised  of  the  real  estates  of  Morton 
Davison,  late  of  Beamish,  in  the  county  of  Durham, 
Esquire,  deceased,  by  virtue  or  in  consequence  of  his  will). 
And  from  and  after  the  determination  of  that  estate,  he 
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devised  hia  said  real  estates  and  premises  to  the  said  Sir  i848. 
Bellingham  Graham  and  Henry  Willoughby^  and  their 
heirs^  during  the  life  of  the  said  Morton  John  Eden^  upon 
trust  to  support  the  contingent  uses.  And  from  and  after 
the  decease  of  the  said  Morton  John  Eden^  he  devised  the 
same  (upon  the  conditions  aforessud)  to  the  first  and  every 
other  son  of  the  body  of  the  said  Morton  John  Eden  seve- 
rally and  successively^  and  to  the  respective  heirs  of  the 
bodies  of  such  first  and  every  other  son  lawfully  issuing;  the 
elder  of  such  sons^  and  the  heirs  of  his  body^  always  to  be 
preferred,  and  take  before  the  younger  of  them,  and  the 
heirs  of  their  bodies  respectively.  And  for  default  of  such 
issue,  he  devised  the  same  real  estates  and  premises,  upon 
the  like  condition  as  aforesaid,  to  the  third  and  every  other 
sou  of  his  said  daughter,  begotten  or  to  be  begotten,  seve- 
rally and  successively,  and  the  heirs  of  the  body  and  bodies 
of  such  third  and  every  other  son  lawfully  issuing;  the  elder 
of  such  unborn  sons,  and  the  heirs  of  his  body,  always  to  be 
preferred,  and  take  before  the  younger  of  them,  and  the  heirs 
of  his  or  their  bodies  respectively.  And  the  said  testator 
declared  and  provided,  that  if  the  said  Morton  John  Eden, 
or  any  son  of  his  (the  testator^s)  daughter,  should  at  any  time 
during  his  life  become  seised  of  the  real  estates  of  the  said 
Morton  Davison,  by  virtue  or  in  consequence  of  his  will, 
then  the  said  Morton  John  Eden,  or  such  son  of  the  said 
testator's  said  daughter  so  becoming  seised  thereof,  or  any 
heir  of  his  said  body  respectively,  should  not  take,  have,  or 
enjoy  any  estate  or  interest  whatsoever  in  any  of  the  said 
testator's  real  estates,  by  virtue  of  his  said  will,  so  long  as 
he  or  they  should  be  so  seised  of  the  real  estates  of  the  said 
Morton  Davison,  but  the  same  should  remain  and  go  over 
(after  the  detennination  of  the  particular  estates  thereof 
thereby  limited)  to,  and  should  be  taken,  held,  and  enjoyed 
by  the  next  son  in  succession  of  the  testator's  said  daughter, 
and  the  heirs  of  his  body,  in  the  same  manner  as  if  such 
son,  80  seised  of  the  real  estates  of  the  said  Morton  Davison, 
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1848.  was  dead  without  issue;  but  if  it  should  happen  that  the  sud 
Morton  John  Eden^  or  any  such  son  who  could  or  might  be- 
come seised  of  the  said  real  estates  of  the  said  Morton  Da- 
vison^  should  afterwards  become  disabled  by  any  condition 
or  proviso  in  his  will  from  continuing  to  hold  and  enjoy  the 
same,  then  and  as  soon  as  the  said  Morton  John  Eden,  or  any 
such  son  of  the  said  testator's  said  daughter,  should  have  quit- 
ted the  possession,  and  should  be  no  longer  in  the  receipt  of 
the  rents  and  profits  of  the  real  estates  of  the  said  Morton 
Davison,  in  conformity  to  any  such  condition  or  proviso  in 
his  will,  the  said  Morton  John  Eden  and  the  heirs  of  his 
body,  or  any  such  son  of  the  testator's  daughter,  so  circum- 
stanced, and  the  heirs  of  his  body,  should  and  might  have, 
hold,  and  enjoy  all  the  said  testator's  real  estates,  thereby  in- 
tended to  be  limited  and  settled  as  aforesud,  and  according  to 
the  limitations  thereof  thereinbefore  contwied.  And  then  the 
will  of  the  said  testator  contained  certain  provisoes  and  limi- 
tations, which  are  in  the  words  and  figures  following,  that  is 
to  say:  ''Provided  always,  that  if  it  shall  happen  that  my 
said  daughter  shall  have  no  issue  male  of  her  body  living  at 
her  death,  or  no  such  issue  male  as  shall  be  entitled,  by  the 
true  meaning  of  this  my  will,  to  my  real  estates  hereby 
limited  and  settled  as  aforesaid,  then  and  in  either  of  thoee 
cases  I  devise  all  my  said  real  estates,  subject  respectively  as 
aforesaid,  to  all  the  daughters,  if  more  than  one,  of  the  body 
of  my  said  daughter,  who  shall  be  living  at  her  death,  as 
tenants  in  common,  and  their  heirs  respectively,  with  cross 
remainders  amongst  them,  in  case  of  any  one  or  more  of  them 
happening  to  die  under  the  age  of  twenty-one  years,  and 
without  issue;  and  if  there  should  be  but  one  such  daughter 
living  at  my  said  daughter's  decease,  and  no  issue  of  any 
such  daughter  then  in  being,  then  to  such  only  surviving 
daughter  and  her  heirs ;  provided  always,  that  if  any  such 
daughter  or  daughters  of  my  said  daughter  shall  happen  to 
die  in  her  or  their  said  mother's  lifetime,  leaving  issue* 
then  my  will  is  that  such  issue  of  each  of  such  daughters 
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80  dying,  and  the  heirs  of  such  issue  respectively,  shall  1848. 
have  or  take  the  estates,  or  share  or  shares  of  the  estates, 
as  the  parent  or  parents  of  such  issue  respectively  would 
have  been  entitled  to,  if  she  or  they  had  been  living  at 
the  decease  of  my  said  daughter.  And  in  case  my  said 
daughter  shall  have  no  issue  of  her  body  living  at  her  death, 
then  I  devise  all  such  my  real  estates,  from  and  after  the 
determination  of  the  particular  estates  hereinbefore  thereof 
limited  as  aforesaid,  to  such  person  or  persons,  and  for  such 
estate  and  estates,  either  in  fee  simple  or  otherwise,  and  in 
such  manner,  as  my  said  daughter,  whether  married  or  sole> 
shall  by  any  deed  or  deeds,  executed  in  the  presence  of  two 
credible  witnesses,  or  by  her  last  will  and  testament  in  writ- 
ing, or  any  writing  in  the  nature  of  a  will,  signed  in  the 
presence  of  three  such  witnesses,  direct  and  appoint,  and 
for  want  of  any  such  appointment,  and  subject  thereto,  and 
the  several  limitations  and  charges  in  this  my  will,  I  leave 
all  such  real  estates  to  descend  to  mj  own  right  heirs." 
And  all  the  residue  of  his  estate,  real  and  personal,  not 
thereinbefore  disposed  of,  or  not  fully  and  effectually  dis- 
posed jof,  the  said  testator  gave  to  his  said  dear  wife. 

The  testator  made  several  codicils  to  his  said  will,  but  did 
not  thereby  alter  the  limitations  of  the  real  estates  contained 
in  his  will,  above  set  forth,  and  died  in  the  year  1796,  without 
having  revoked  or  altered  any  of  the  aforesaid  limitations. 

Dorothea  Johnson,  the  wife  of  the  testator,  Peter  John- 
son, entered  into  the  possession  of  the  said  estates  so  devised 
to  her  as  aforesaid  for  her  life,  or  into  the  receipt  of  the 
rents  and  profits  thereof,  and  continued  in  such  possession 
or  receipt  until  her  death,  which  took  place  in  1810. 

Lady  Eden,  the  only  child  of  the  testator,  Peter  Johnson, 
died  in  his  lifetime,  in  the  month  of  June,  1792,  intestate, 
having  had  two  sons;  namely.  Sir Bobert Eden,  afterwards 
Sir  Robert  Johnson  Eden,  Bart.,  her  eldest  son  and  heir-at- 
law,  and  customary  heir,  (and  who  was  also  the  heir-at-law 
and  customary  heir  of  the  said  testator,  Peter  Johnson,  at 
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1848.  the  time  of  his  decease),  and  the  said  Morton  John  Eden^ 
and  eleven  daughters ;  namely,  Dorothea  Eden,  Maria  Eden, 
Catherine  Eden,  Elizabeth  Eden,  Caroline  Eden,  Dulcibella 
Eden,  Anne  Eden,  Emmeline  Eden,  Eleanor  Eden,  Harriet 
Eden,  and  Charlotte  Eden,  and  no  other  children. 

Elizabeth  Eden,  Caroline  Eden,  and  Harriet  Eden,  all 
died  in  the  lifetime  of  their  mother,  the  said  Ladj  Eden,  un- 
der the  age  of  twenty-one  years,  and  without  having  been 
married;  but  Lady  Eden's  other  daughters,  and  her  two 
sons,  survived  her;  and  Dulcibella  Eden  and  Anne  Eden 
having  respectively  attained  the  age  of  twenty-one  years, 
died  respectively  in  the  year  1805,  intestate,  as  to  real  es- 
tate, and  without  having  been  married,  leaving  the  said 
Robert  Johnson  Eden,  their  eldest  brother,  their  heir-at- 
law  and  customary  heir. 

Upon  or  shortly  after  the  death  of  Dorothea  Johnson, 
the  widow  of  the  said  testator,  Peter  Johnson,  Sir  Robert 
Johnson  Eden,  Bart.,  (in  the  said  will  called  Robert  Eden), 
entered  into  the  possession  of  the  freehold  and  copyhold  es- 
tates by  the  said  will  devised  to  him  for  life,  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  continued  in 
such  possession  or  receipt  until  his  death. 

Morton  John  Eden,  on  the  death  of  his  father.  Sir  John 
Eden,  became  seised  of  the  estates  of  the  said  Morton  Davi- 
son, referred  to  in  the  will  of  the  said  testator,  Peter  John- 
son, and  died  on  the  28th  of  June,  1841,  in  the  lifetime  of 
his  brother.  Sir  Robert  Johnson  Eden,  and  without  ever 
having  had  any  issue. 

Sir  Robert  Johnson  Eden,  Bart,  died  on  the  4th  of  Sep- 
tember, 1844,  without  having  had  any  issue. 

Dorothea  Eden,  the  daughter,  intermarried,  first,  with 
Henry  Methold,  and  secondly,  with  Daniel  Seddon,  both 
deceased;  and  she  died  in  the  year  1830,  leaving  Henry 
Methold,  her  eldest  son,  her  heir-at-law  and  customaiyheir. 
Maria  Eden  intermarried,  first,  with  Lord  Aghrin  (aftei^ 
wards  Earl  of  Athlone),  and  secondly,  with  Sir  W.  J. 


HILARY  TERM5   11  VICT.  779 

Hope^  G.C.B.5  both  deceased,  and  ahe  ia  now  a  widow.  ig48« 
Catherine  Eden  intermarried  with  and  is  now  the  wife 
of  Bobert  Eden  Duncombe  Shafto.  Emmeline  Eden  in- 
termarried with  and  is  now  the  wife  of  Thomas  Northmore* 
Eleanor  Eden  intermarried  with  and  is  now  the  widow  of 
the  Bev.  Thomas  Fownes  Wilson;  and  Charlotte  Eden  in*- 
tennarried  with  and  is  now  the  wife  of  Bobert  Kaye  Gre« 
ville* 

Sir  Bobert  Johnson  Eden,  by  his  will,  dated  in  1815,  and 
which  was  afterwards  republished  by  a  codicil  thereto,  in 
1841,  gave  and  devised  all  his  estates,  lands,  and  heredita- 
ments, whatsoever  and  wheresoever,  in  Dmrham  and  York, 
and  elsewhere  in  Great  Britain,  to  certain  uses  in  his  said 
will  mentioned  (but  which  have  failed  to  take  effect), 
with  an  ultimate  limitation  to  the  use  of  the  defendant,  Sir 
William  Eden,  his  heirs  and  asmgns  for  ever.  And  the 
said  Sir  William  Eden,  as  such  devisee,  did,  on  the  decease 
of  the  said  Sir  Bobert  John  Eden,  enter  into  and  is  now  in 
possession  or  in  receipt  of  the  rents  and  profits  of  the  es« 
tates  devised  by  the  will  of  the  said  Peter  Johnson* 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
daughters  of  Dorothea,  the  wife  of  Sir  John  Eden,  Bart., 
in  the  pleadings  of  the  said  cause  named,  or  any  and  which 
of  them,  took  any  and  what  estate  or  interest  in  the  estates 
devised  by  the  will  of  Peter  Johnson,  deceased,  the  testator 
in  the  pleadings  in  this  cause  named,  or  any  and  which  of 
them.  It  is  agreed  that  the  will  and  codicils  of  Peter  John- 
son, and  the  will  of  Morton  Davison,  shall  be  considered  as 
part  of  this  case. 

Humphry y  for  the  plaintiff. — The  question  for  the  consi- 
deration of  the  Court  turns  upon  the  construction  to  be  put 
upon  the  proviso  in  the  will  of  Peter  Johnson,  the  testator. 
It  is  submitted  that,  upon  the  true  construction  of  that 
proviso,  the  eight  surviving  daughters  of  Lady  Eden  take 
all  the  estates  mentioned  in  the  will,  as  tenants  in  common  in 
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1848.  fee.  Although  this  clause  in  the  will  is  introduced  in  the 
language  of  a  proviso^  it  is  more  properly  to  be  considered  as 
an  extension  of  the  incomplete  chain  of  limitations,  with  re- 
ference to  the  estates  contained  in  the  preceding  part  of  the 
will.  This  clause  consists  of  two  branches,  one  of  which 
introduces  the  limitation  to  the  daughters,  by  way  of  re* 
mainder  expectant  on  the  failure  of  the  previous  limitations, 
and  is  not  to  be  considered  in  the  nature  of  an  executory  de- 
vise. It  may  not  be  necessary  to  advert  to  the  acknowledged 
rule  of  construction,  that  a  proviso  is  not  to  be  considered  as 
an  executory  devise,  if  it  is  capable  of  being  construed  as  a 
renudnder,  either  contingent  or  vested.  It  is  equally  a  rule 
of  construction,  that  that  which  may  be  fairly  construed  to 
be  a  vested  remainder,  is  not  to  be  construed  as  a  contin- 
gent remainder.  The  term  issue  male  in  the  clause  in  ques- 
tion may  create  some  difficulty.  It  must  cither  be  read  as 
converting  the  preceding  limitations  in  tail  general  into  es- 
tates in  tail  male,  or  as  leaving  the  gift  to  the  daughters  by 
way  of  remainder.  Either  construction  does  not  militate 
against  the  plaintiff's  argument;  for  the  estate  may  be  a  re- 
mainder, whether  it  be  expectant  on  estates  in  tail  general, 
or  in  tail  male.  The  words  *^  issue  male  "  may  fairly  be 
construed  as  meaning  issue  of  a  male  stock.  By  that  inters 
pretation  the  previous  limitations  would  receive  no  altera- 
tion. Now  the  testator,  by  the  clause  in  question,  contem- 
plated two  events,  viz.  if  his  daughter  should  have  no  issue 
male  living  at  her  death,  '^  or  no  such  issue  male  as  shall  be 
entitled,  by  the  true  meaning  of  this  my  will,  to  my  real 
estates  hereby  limited  and  settled  as  aforesaid."  That  is 
the  other  event  which  is  to  take  place  in  a  limited  period, 
and  on  the  determination  of  the  previous  limitations.  These 
two  events  are  clearly  and  completely  defined.  Now  it  is  not 
necessary  to  import  any  words  into  this  second  branch,  as  its 
meaning  is  perfectly  dear  without  the  interpolation  of  any 
term.  It  will  be  contended  that  the  words  "  living  at  her 
death"  ought  to  be  introduced  into  it,  and  that,  therefor^ 


HILARY  TERM,   11  VICT,  ^81 

the  whole  is  contingent  upon  an  event  which  did  not,  nor        1848. 
ever  can  happen.     There  are  two  distinct  events  contem- 
plated and  provided  for  by  the  testator.     The  second  branch 
is  therefore  to  be  read  by  itself.     It  is,  **  If  it  shall  happen 
that  my  said  daughter  shall  have  no  such  issue  male  as  shall 
be  entitled  by  the  true  meaning  of  this  my  will  to  my  real 
estates  hereby  limited  and  settled  as  aforesaid,  then  and  in 
such  case  I  devise."     This  disposition  is  clearly  to  be  con- 
strued as  a  remainder  expectant  on  the  previous  limitations. 
The  only  difficulty  arises  from  the  presence  of  the  words 
^'  such  issue  male;"  but  the  usual  mode  of  giving  remainders 
after  previous  estates  in  tail,  is  to  state  that  they  shall  go  over 
if  the  party  shall  have  no  such  issue.     No  specific  term  is 
mentioned  within  which  the  determination  of  the  particular 
estates  is  to  take  place.     The  gift  is  to  the  daughters  of  the 
remainder  in  fee,  provided  only  they  be  alive  at  the  death  of 
their  mother,  who  have  had  no  previous  disposition  whatever 
in  their  favour.    If  any  of  the  daughters  be  dead  and  leave 
issue,  such  issue  is  to  have  the  mother's  portion ;  the  only 
contingency  is  that  of  the  daughter  being  alive  at  the  time 
of  her  mother's  death.     The  word  ''  ^ucA,"  in  the  second 
branch  of  this  clause,  does  not  relate  to  the  issue  living  at 
the  daughter's  death.     As  there  were  eight  daughters  alive 
at  the  death  of  their  mother,  the  remainder,  which  was  con- 
tingent during  their  mother's  life,  on  that  event  became  a 
vested  remainder.    It  was  the  testator's  intention  that  this 
^ft  should  be  by  way  of  a  remainder,  since  he  says  it  is  ^^firom 
and  after  the  determination  of  the  particular  estates  thereof 
limited  as  aforesaid."    Again,  the  testator  has  not  by  the 
first  branch  of  the  sentence  effectually  disposed  of  his  estates 
in  every  event,  and  therefore  this  second  branch  was  intro- 
duced by  him,  to  dispose  of  any  interest  in  his  estates  which 
he  might  not  have  previously  disposed  of.     Authorities  may 
be  cited  to  shew  that  the  proper  principle  of  construction 
is,  that  where  there  are  particular  estates  limited,  and  there 
is  a  gift  over  in  terms  which  can  be  fairly  considered  as 
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1848.  marking  the  effect  of  the  determination  of  the  preceding 
limitations^  the  proper  construction  is  to  construe  them  as 
words  which  introduce  a  remainder:  Doe  d.  Dacre  v. 
Dacre  (a)^  which  was  afterwards  affirmed  in  error  (6);  and 
the  language  of  the  judges  may  be  referred  to  in  support  of 
this  position.  In  the  case  of  LethieulUer  y.  Tracy  (c\  where 
the  question  was  as  to  the  extent  of  the  words  **  in  default 
of  such  issue^"  Lord  Hardioiche  said,  **  The  words  are  in 
default  of  suck  issue,  not  merely  in  default  of  issue  of  Sir 
Henry  Nelthorpe,  but  of  all  other  persons  who  take  under 
this  will  and  are  before  mentioned.  Where  the  general 
intent  appears  to  make  a  strict  settlement^  though  some  one 
limitation  may,  according  to  the  words,  seem  contingent, 
yet  the  general  intent  shall  preyail.''  Now  it  is  submitted 
that)  in  the  present  case,  it  was  the  obvious  intention  of  the 
testator  to  make  a  strict  settlement. — He  also  referred  to 
Malcolm  v.  Taylor  {d),  EUicombe  v.  Cr<nnpertx{e\  Triehey 
V.  Tricksy  (/),  and  CaUhorpe  v.  Gough  {y), 

MaKns,  contnL — Upon  the  true  construction  of  this 
will,  the  daughters  of  Lady  Eden  do  not  take  any  estate 
whatever.  It  has  been  argued  that  the  effect  of  the  pro- 
viso in  the  will  is  to  create  a  vested  remainder  in  the 
daughters.  The  words  of  the  proviso  clearly  introduce  a 
contingency.  There  are  two  events  pointed  out  by  the 
testator,  the  first  of  which,  it  has  been  conceded,  did  not 
happen,  for  both  the  sons  were  living  at  the  time  of  Lady 
Eden's  death.  The  preceding  part  of  the  will  affords  a 
key  to  the  meaning  of  the  words  in  the  second  branch 
of  the  sentence  contained  in  the  proviso.  The  object 
of  the  testator  was  to  prevent  the  Davison  estates  from 


(a)  1  Bos.  &  P.  250.  («)  3  Myl.  &  Cr.  127. 

(b)  8  T.  R.  112.  (/)  3  Myl.  &  Keen,  600. 
(e)  3  Atk.  774.  (y)  3  Brown's  P.  C.  305. 
(d)  2  RusB.  &  Myl.  421. 
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being  held  together  with  his  own  real  estates.  Taking,  ig48, 
therefore,  the  proviso  with  reference  to  the  Davison  estates, 
it  is  to  be  read  as  if  the  testator  had  said,  ^'  If  my  daughter 
shall  not  have  any  issue  male  living  at  her  death,  or  the 
issue  male  living  at  my  daughter's  death  shall  be  entitled 
to  the  Davison  estates,  in  either  of  those  cases  I  give  the 
property  over  to  the  daughters  of  Lady  Eden."  The  ex- 
istence of  issue  male  was  to  be  an  insuperable  bar  to  the 
daughters'  taking  the  estates.  Now  it  is  conceded  that  the 
words, "  If  it  shall  happen  that  my  said  daughter  shall  have 
no  issue  male  of  her  body  living  at  her  death,"  apply  to  the 
first  branch  of  the  sentence,  but  it  is  contended  that  they 
ought  to  be  excluded  from  the  second.  The  only  period 
to  which  the  testator  is  addressing  himself  is  the  death 
of  his  daughter.  Then  everything  is  to  be  settled.  Both 
branches  of  the  sentence  apply  to  that  period ;  and  when 
the  testator  gives  the  estates  over  to  the  daughters,  he  says, 
I  give  it  to  such  of  them  as  shall  be  living  at  her  death. 
It  is  also  extremely  probable  that  the  testator  intended 
that  the  sons,  as  between  them  and  their  heirs,  were  to 
take  as  tenants  for  life  only,  but  as  between  them  and  all 
the  rest  of  the  world,  including  their  sisters,  as  tenants  in 
fee  simple.  The  Court,  however,  is  bound  by  the  language 
of  the  will,  and  the  intention  of  the  testator  cannot  be  carried 
out  unless  that  language  authorises  such  a  construction.  In 
the  case  of  Doe  v.  WiUon  (a),  the  Court  of  King's  Bench 
held  that  certain  words  in  the  wUl  introduced  a  contingency, 
and  that  the  words  frustrated  the  intention  of  the  testatrix. 
There  was  a  difference  of  opinion  in  that  case  amongst  the 
judges.  Mr.  Justice  Grose  said,  that  to  give  an  estate  in 
an  event  not  pointed  out  by  a  testator  was  to  make  a  will, 
and  not  to  construe  a  will,  and  Mr.  Justice  Ashhurst  was  of 
the  same  opinion.  Mr.  Justice  BuUery  however,  differed 
in  opinion.      The  case  of  Denn  v.  Bagshato  (V)  is  often 

(a)  2  T.  R.  209.  {h)  6  T.  R.  512. 
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1848.  cited  as  one  of  very  great  hardship,  which  shews  in  a 
remarkable  manner  how  the  Courts  feel  themselves  bound 
by  the  language  of  a  testator.  All  the  cases  cited  on  behalf 
of  the  plaintiff  proceeded,  not  upon  formal  and  technical 
words,  but  upon  informal  and  untechnical  words  in  the 
wills,  where  the  Courts  were  left  to  collect  the  intention  of 
the  devisor  from  the  different  parts  of  the  wills:  here  formal 
and  technical  expressions  are  used.  The  case  of  FyJkr  v. 
Fuller  (a)  might  have  been  cited  on  behalf  of  the  plaintiff, 
where  Popham^  J.,  said,  if  an  estate  be  given  to  A.  and  the 
heirs  of  his  body,  and  A.  die  in  the  lifetime  of  the  devisor, 
the  heir  should  take  as  a  purchaser;  but  in  the  case  of 
Warner  v.  White  {V)  the  judges  held  that  such  a  position 
was  not  tenable.  The  case  of  Hodgson  v.  Ambrose  (c)  also 
is  an  authority  to  the  effect  that  the  Courts  feel  themselves 
bound  by  the  technical  and  unambiguous  expressions  used 
by  testators,  and  that  they  have  no  discretion  upon  the  sub- 
ject. Shuldam  v.  Smith  (d)  is  a  high  authority  to  the  same 
effect.  That  case  was  argued  much  upon  the  same  grounds 
as  those  taken  by  the  present  plaintiff.  Sir  S.  Bamilfy 
said  in  his  argument:  ''I  cannot  agree  that  it  is  a  rule  to 
lean  against  an  intestacy.  It  must  appear  by  declaration 
plain,  or  necessary  implication,  that  the  heir-at-law  is  dis- 
inherited. If  you  supply  or  take  away  words,  there  would 
be  no  difficulty  in  the  construction  of  wills.  But  the  rule 
is,  that  you  are  to  add  nothing,  and  to  give  effect  to  every 
word  if  possible.  To  say  that  the  meaning  is  capricious,  i& 
nothing  to  the  purpose.  The  question  is,  what  has  the  tes- 
tator said?  and  every  other  construction  is  no  less  absurd 
and  capricious  than  ours,  unless  you  add  a  whole  string  of 
limitations.''  The  judgments,  in  that  case,  of  Sir  Vieary 
GibbSf  Lord  Eldotij  and  Lord  Bedeedak,  are  practically  ap- 
plicable to  the  present.    The  oases  oiEUicombe  Y.Gampertz, 


(a)  Cro.  Eliz.  423.  (c)  3  Dougl.  337. 

(&)  3  Brown's  P.  C.  435.  (d)  6  Dow,  22. 
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Trickey  v.  Trickey,  and  CaUharpe  v.  Gouffh,  referred  to  by  1848. 
the  other  side^  are  cases  of  personal  property ;  there  the 
Courts  merely  held  that  in  such  a  case  as  in  that  of  the  dis- 
position of  personal  property^  in  order  to  prevent  a  gifl 
over  being  void  from  default^  it  was  best  to  insert  the  word 
'^  such;"  and  to  take  it  as  a  gift  over  on  failure  of  issue. 
CaUharpe  v.  Gough  was  followed  by  Doe  v.  Brabant  (a) ; 
both  of  these  were  held  to  be  cases  of  great  hardship,  and 
the  Courts  struggled  to  effectuate  the  intention  of  the 
testators.  [Aldersan^  B. — ^The  reason  is,  that  you  cannot  go 
beyond  the  meaning  of  the  words  used.  If  you  were  to  do 
so,  you  would  say  something  which  is  not  in  writing.]  Upon 
the  language  of  the  will,  the  existence  of  issue  male  at  the 
death  of  the  daughter  was  an  insuperable  bar  to  the  daugh- 
ters] taking  the  estates.  In  Keene  v.  Dickson  (i),  it  was 
held  that  the  word  ^^male"  could  not  be  rejected.  Here  the 
gift  over  does  not  depend  upon  the  failure  of  all  the  preced- 
ing limitations;  but  if  there  should  not  be  issue  male  at 
the  daughter's  death,  then  the  gift  over  was  to  take  effect 
That  event  did  not  happen,  as  she  had  issue  male  at  that 
time,  and  therefore  the  daughters  took  no  interest  in  the 
estates. 

Humphry i  in  reply. — Keene  v.  Dickson  is  not  now  any 

authority  (c).     It  is  not  necessary  to  import  anything  into 

the  wilL 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  case  sent  for  the  opinion  of 
this  Court  by  Lord  Langdale.  It  was  fully  argued  last 
Trinity  Term,  before  my  brothers  AMerson,  Rolfs,  PUztty  and 

(a)  4  T.  R.  706.  I,  p.  729,  and  the  obsenrations 

(fi)  1  Bos.  &  P.  254,  n.  there  made  oh  the  ease. 

(«)  See  Jarman  on  Wills,  Vol. 
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1848.        myself.     The  question  arises  on  the  will  of  Peter  Johnson, 
dated  the  Ist  of  February,   1779,  whereby  the  testator 
devised  large  real  estates  to  his  wife  for  life ;  and  after  her 
decease,  to  his  daughter  Dorothea,  wife  of  Sir  John  Eden, 
Bart,  for  her  life;  and  after  her  death,  to  his  grandson 
Robert  Eden,  eldest  son  of  his  said  daughter,  for  his  life; 
and  after  his  decease,  to  the  first  and  other  sons  of  his  said 
grandson  severally  and  successively,  and  the  heirs  of  their 
respective  bodies;  and  for  default  of  such  issue,  to  his  grand- 
son Morton  John  Eden,  second  son  of  his  said  daughter^  for 
his  life,  in  case  he  should  not  become  or  should  not  continue 
seised  of  the  real  estates  of  Morton  Davison  by  virtue  of  his 
(Davison's)  will.     And  after  the  decease  of  the  said  Morton 
John  Eden,  the  testator  devised  his  said  estates,  upon  the 
conditions  aforesaid,  to  the  first  and  other  sons  of  the  said 
Morton  John  Eden,  severally  and  successively,  and  to  the  heirs 
of  their  respective  bodies;  and  in  default  of  such  issue,  he 
devised  the  said  estates,  upon  the  like  condition  as  aforesaid, 
to  the  third  and  every  other  son  of  his  said  daughter,  to  be 
begotten,  severally  and  successively,  and  the  heirs  of  their 
respective  bodies;  and  the  testator  declared,  that  if  the  said 
Morton  John  Eden,  or  any  son  of  his  said  daughter,  should 
at  any  time  during  his  life  become  seised  of  the  real  estates 
devised  by  the  said  Morton  Davison,  then  the  said  Morton 
John  Eden,  or  such  son  of  his  said  daughter  so  becoming 
entitled,  or  any  heir  of  his  body,  should  not  take  any  inter- 
est in  any  of  his  the  said  testator's  estates,  but  the  same 
should  go  over  to,  and  be  enjoyed  by  the  next  son  of  his 
said  daughter  and  the  heirs  of  his  body,  with  a  clause,  how- 
ever, for  revesting  the  estates  in  the  son  so  displaced^  on 
certain  contingencies  therein  specified.     And  then  comes 
the  proviso,  on  which  the  question  for  our  decision  turns: 
'^  Provided  always,  that  if  it  shall  happen  that  my  said 
daughter  shall  have  no  issue  male  of  her  body  living  at  her 
death,  or  no  such  issue  male  as  shall  be  entitled  by  the  true 
meaning  of  this  my|will  to  my  real  estates  hereby  limited 
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and  settled  as  aforesfud,  then  and  in  either  of  those  eases  I  1848. 
devise  all  my  said  real  estates,  subject  respectively  as  afore- 
said^  to  all  the  daughters^  if  more  than  one^  of  the  body  of 
my  said  daughter,  who  shall  be  living  at  her  death,  as  te- 
nants in  common,  and  their  heirs  respectively,  \yith  cross 
remainders  amongst  them,  in  case  of  any  one  or  more  of 
them  happening  to  die  under  the  age  of  one-and-twenty 
years,  and  without  issue ;  and  if  there  should  be  but  one  such 
daughter  living  at  my  said  daughtei^s  decease,  and  no  issue 
of  any  other  such  daughter  then  in  being,  then  to  such 
only  surviving  daughter  and  her  heirs;  provided  always, 
that  if  any  such  daughter  or  daughters  of  my  said  daughter 
shall  happen  to  die  in  her  or  their  said  mother's  lifetime 
leaving  issue,  then  my  will  is  that  such  issue  of  each  such 
daughter  so  dying,  and  the  heirs  of  such  issue  respectively, 
shall  have  and  take  the  estate,  or  share  or  shares  of  estates, 
as  the  parent  or  parents  of  such  issue  respectively  would 
have  been  entitled  to  if  she  or  they  had  been  living  at  the 
decease  of  my  said  daughter;  and  in  case  my  said  daughter 
shall  have  no  issue  of  her  body  living  at  her  death,  then  I 
devise  all  such  my  real  estates,  from  and  after  the  determi- 
nation of  the  particular  estates  hereinbefore  thereof  limited 
as  aforesaid,  to  such  person  or  persons,  and  for  such  estate 
and  estates,  either  in  fee  simple  or  otherwise,  and  in  such 
manner  as  my  said  daughter,  whether  married  or  sole,  shall 
by  any  deed  or  deeds  executed  in  the  presence  of  two  credible 
witnesses,  or  his  or  her  last  will  and  testament  in  writing, 
or  any  writing  in  the  nature  of  a  will,  signed  in  the  presence 
of  three  such  witnesses,  direct  or  appoint ;  and  for  want  of 
any  such  appointment,  and  subject  thereto,  and  to  the  several 
limitations  and  charges  in  this  my  will,  I  leave  all  such  real 
estates  to  descend  to  my  own  right  heirs." 

The  testator's  daughter  Lady  Eden  died  in  the  year 
1792,  in  her  fathei^s  lifetime,  leaving  her  two  sons,  Robert 
Eden  and  Morton  John  Eden,  named  in  the  will,  and 
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1848.        several  daughters,  of  whom  the  plaintiff  is  one.     She  never 
had  any  other  son. 

The  testator  died  in  1796>  and  on  his  death  hid  widow 
entered  on  and  was  possessed  of  all  the  real  estates  devised 
by  the  will  until  her  death,  which  occurred  in  1810.  Upon 
her  death  the  testator's  grandson  Robert  Eden,  who  had 
then  become  Sir  Kobert  Johnson  Eden,  entered  on  the 
property  devised  to  him  by  his  grandfather's  will,  and  con- 
tinued seised  thereof  till  his  death,  on  the  4th  of  September, 
1844.  His  brother,  Morton  John  Eden,  died  before  him,  in 
the  year  1841,  and  neither  of  the  brothers  ever  had  any 
issue. 

On  the  death  of  Sir  Bobert  Johnson  Eden,  the  plaintiff, 
who  is  one  of  his  sisters,  filed  a  bill  in  the  Court  of  Chan- 
cery claiming  certain  interests  imder  the  will  of  the  testator, 
Peter  Johnson.  The  cause  came  on  to  be  heard  before  the 
Master  of  the  Bolls,  who  directed  a  case  to  be  stated  for  the 
opinion  of  this  Court,  whether  the  daughters  of  Lady  Eden, 
or  any  of  them,  took  any  estate  or  interest  in  tiie  lands 
devised  by  the  said  Peter  Johnson. 

The  question  turns  entirely  on  the  construction  to  be 
given  to  the  proviso  to  which  we  have  already  referred 
At  the  death  of  the  testator's  daughter,  her  two  sons,  Bo- 
bert  and  Morton  John,  were  living,  so  that  she  certainly  then 
had  issue  male  who  would  become  entitied,  under  the  limi- 
tations of  the  will,  to  the  whole  of  the  devised  estates,  sub- 
ject only  to  the  prior  life  estate  given  by  the  testator  to  his 
wife.  If,  tiierefore,  the  gift  to  daughters  of  Lady  Eden, 
the  testator's  daughter,  was  contingent,  depending  on  the 
event  of  her  having  no  such  issue  male  at  her  decease^  tiien 
they  certainly  took  nothing,  for  there  was  such  male  issue 
at  the  daughter's  death  in  1792,  and  it  failed  only  on  the 
death  of  Sir  Kobert  Johnson  Eden,  in  1844. 

But  on  behalf  of  the  plaintiff,  who,  in  the  argument  before 
us,  represented  all  the  daughters,  it  was  contended  that 
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this  is  not  the  true  construction  of  the  proviso.     The  pro*        1848. 

viso,  it  was  said^  is  divisible  into  two  parts,  and  the  estate  is 

given  to  the  daughters  upon  either  of  the  two  contingencies ; 

first,  if  my  daughter  shall  have  no  issue  male  living  at  her 

death,  and  secondly,  if  she  shall  have  no  such  issue  male  as 

shall  be  entitled  by  the  true  meaning  of  the  will  to  the  real 

estates  devised.     Though  the  first  contingency  did  not 

happen,  for  the  daughter  had  at  her  decease  issue  male,  yet 

it  was  argued  that  the  second  contingency  did  happen  on  the 

death  of  Sir  Robert  Johnson  Eden  without  issue  in  1844, 

for  then  the  daughter  had  no  issue  male  at  all,  and  therefore 

certainly  no  such  issue  male  as  should  be  entitled  by  the  will 

to  the  devised  estates.     And  this  might  be  a  sound  distinc 

tion,  if,  as  was  argued  for  the  plaintiff*,  the  failure  of  issue 

male  entitled  under  the  will,  and  referred  to  in  the  second 

member  of  the  sentence,  is  not  a  failure  at  the  daughter's 

death,  but  a  general  failure  at  any  time.     In  such  case  it 

might  perhaps  reasonably  be  argued,  that  though  in  form  a 

proviso,  the  words  would  be  in  truth  but  a  continuation  of 

the  previous  line  of  devise,  and  would  amount  to  no  more 

than  a  gift  to  the  daughters  of  the  remainder  expectant  on 

the  failure  of  the  heirs  of  the  body  of  the  sons  to  whom  the 

estate  had  been  previously  given.     But  we  cannot  so  read 

the  clause.     It  appears  to  us,  that  the  failure  of  issue  male 

referred  to  in  the  second  member  of  the  sentence,  no  less 

than  in  the  first,  is  a  failure  at  the  death  of  Lady  Eden. 

The  sentence  would  grammatically  bear  either  construction; 

but  by  far  the  most  reasonable  and  obvious  one  is  that  which 

connects  the  words  "  living  at  her  death  "  with  both  members 

of  the  sentence,  making  the  verb  not  simply  ^^  shall  have^^ 

but  ^'  shaU  have  living  at  her  deathJ^ 

There  is  no  verb  at  all  in  the  second  member  of  the  sen** 
tence,  and  it  is  therefore  necessary  to  import  one  from  what 
precedes.  The  plaintiff  contends  that  the  verb  to  be  im- 
ported is  merely  shall  have,  whereas  the  defendants  argued 
that  the  further  words  living  at  Iier  decease  must  also  be 
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1848.  introduced^  and  we  concur  in  thia  latter  view  of  the  caie. 
If  in  the  former  part  of  the  sentence  the  words  Jivtnff  at 
her  death  had  preceded  the  words  no  issue  male  of  her  badyy 
there  would  have  been  no  doubt  on  the  subject^  and  we  do 
not  think  that  the  mere  difference  of  collocation  makes  any 
real  difference  in  the  construction.  The  words  '^  living  at  her 
death;'*  may  with  perfect  grammatical  accuracy  be  connected 
with  the  verb  ^^  shall  hace^  and  not  with  the  phrase  ^'no 
issue  male/'  and  unless  they  are  so  connected^  the  words 
^'  shaU  have"  ought  certainly^  in  strict  accuracy  of  language, 
to  have  been  repeated  in  the  second  member  of  the  sentence. 

There  are  two  considerations  suggested  by  the  context^ 
confirmatory  of  our  view  of  the  case. 

In  the  first  place^  unless  our  construction  be  adopted,  the 
first  member  of  the  proviso  is  wholly  nugatory  and  inopera- 
tive. 

If  under  the  second  branch  of  the  sentence  the  estates  are» 
as  is  contended  by  the  plaintiff,  to  go  over  to  the  daughters 
whenever  there  should  be,  at  any  period  however  distant, 
a  failure  of  a  particular  class  of  issue  male,  it  was  absurd  to 
provide  also  that  they  should  go  over  if  there  was  a  total 
failure  of  all  issue  male  at  the  death  of  a  particular  personi 
for  such  contingency  was  necessarily  included  in  and  pro- 
vided for  by  the  other  limitation. 

The  other  circumstance  on  which  we  rely,  is  the  power 
of  appointment  given  to  the  daughter  Lady  Eden.  The 
testator  first  provides  for  the  sons  of  his  daughter,  then  fi>r 
her  daughters  living  at  her  death,  or  the  issue  of  predeceased 
daughters;  but  it  occurred  to  him  that  she  might  have  no 
such  daughters^  or  issue  of  predeceased  daughters,  and  in 
that  event  he  gives  her  an  absolute  power  of  disposal  over 
the  whole  estate.  It  is  surely  reasonable  to  suppose  that 
this  power  was  to  be  exercised  by  way  of  substitution  for  the 
gift  to  the  daughters  or  their  issue,  if  there  had  been  any 
capable  of  taking,  and  so  that,  if  there  should  be  no  daughteri 
it  was  to  be  exercised  on  the  happening  of  the  same  events 
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as  would  have  entitled  tiie  daughters  if  there  had  been  any.  1846. 
Now  it  is  certain  that  the  power  of  appointment  could  not 
arise  unless  there  was  a  failure  of  issue,  male  as  well  as 
female,  at  the  death  of  Lady  Eden.  This,  though  not  con- 
dnsiye,  seems  to  us  strongly  confirmatory  of  our  construc- 
tion of  the  proviso. 

We  may  further  observe,  that  an  heir-at-law  is  not  to  be 
disinherited,  unless  his  ancestor  has  by  plain  words  given 
the  property  away  from  him ;  and  here  the  most  which  the 
daughters  can  possibly  contend  for  against  the  heir-at-law 
is,  that  the  testator  has  used  expressions  capable  of  two 
constructions,  according  to  one  of  which — and  that  not  as 
we  think  the  most  natural — ^they  would  be  entitled. 

On  these  grounds  we  are  of  opinion,  that  the  estate  of  the 
daughters  was  only  to  arise  in  the  event  of  a  failure  at  the 
death  of  Lady  Eden  of  issue  male  entitled  under  the  will ; 
and  as  this  event  did  not  occur,  we  shall  certify  our  opinion 
that  the  daughters  of  Lady  Eden  took  no  estate  or  interest 
under  the  will  of  Peter  Johnson. 

A  certificate  was  afterwards  sent  to  the  Master  of  the 
Bolls  in  accordance  with  this  opinion. 
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Jan.  31.         The  Governor  and  Company  of  the  Bank  of  Scot- 
land V.  Fen  WICK. 

(^Before  Bolfe,  B.,  sitting  ahnie.) 

The  Court  1  HIS  was  a  rule  calling  on  the  plaintiffs  to  shew  canse 

of  let.  fa^on  a  ^^7  ^  ^^^^  ^^  ^c^-  ^^>  ^^  ^^  following  forniy  should  not 

wtSS°'  "jntt  ^  q^asl^ed :— "  Victoria,  by  the  grace  of  God  &c.,  to  the 

the  public  offi.  Sheriffs  of  London  mreetincr.     Whereas  the  governor  and 

oer  of  a  banking  o  o  & 

eopartnenhip,  Company  of  the  Bank  of  Scotland  lately,  on  the  21st  day 
^t  the  de-*^  ^^  September,  in  the  year  of  our  Lord  1847,  in  our  Court 
feadut  was  a  before  the  Barons  of  our  Exchequer,  at  Westminster,  un- 
the  time  ofthe  der  and  by  virtue  of  the  statute  in  such  case  made  and  pro- 
of the  action  in  vided,  by  the  judgment  of  the  same  Court,  recovered  against 
judgment* WM     Grcorgc  Burdis  (as  and  being  one  of  the  public  regbtered 

obtained,  and  officers,  for  the  time  being,  of  certain  persons  united  in  co- 
at the  time  of  i  •  ••  .  . 

the  recoveiy  partnership  and  carrying  on  the  trade  or  business  of  bankers, 
the  jodg^t,  ^  England,  by  and  under  the  name  and  style  of  and  called 
thl^M  ^ntina-  ^^^  ^^^^  ^^  England  Joint-stock  Banking  Company,  for 
alij  has  been      the  purpose  of  Carrying  on  the  business  of  bankers  in  Eng- 

and  still  isa  .7  • 

member."         land,  under  the  provisions  of  a  certain  act  of  Parliament, 

passed  in  the  7th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  for,  amongst  other  things,  the 
better  regulating  copartnerships  of  certain  bankers  in  Eng- 
land, and  which  said  George  Burdis  had  been  duly  nomi- 
nated, appointed,  and  registered  one  of  the  public  officers 
of  the  s^d  copartnership  to  be  sued,  and  was  then  sued  as 
the  nominal  defendant  for  atid  on  behalf  of  the  said  copart- 
nership, according  to  the  form  and  effect  of  the  said  act  of 
Parliament)  66,536/.  Is.  2d.,  for  their  damages  which  they 
had  sustained,  as  well  on  occasion  of  their  not  performing 
certain  promises  before  then  made  by  the  said  copartner- 
ship to  the  said  governor  and  company  of  the  Bank  of 
Scotland,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  Geoige 
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Burdisy  as  public  oiScer  as  aforesaid^  is  conyicted,  as  by  in-  1848. 
Bpecting  the  rolls  of  the  said  Exchequer  appears  of  record;  bInk^ 
And  whereas,  by  and  according  to  the  provisions  and  the  Scotland 
form  and  effect  of  the  said  statute,  execution  upon  any  Finwick. 
judgment  in  any  action  obtained  against  any  public  officer 
for  the  time  being,  of  any  such  copartnership  as  in  the  said 
act  mentioned,  carrying  on  the  business  of  banking  under 
the  provisions  of  the  said  act,  whether  as  plaintiff  or  de- 
fendant, may  be  issued  against  any  member  or  members 
for  the  time  being  of  such  copartnership ;  and  now  on  be- 
half of  the  said  governor  and  company  of  the  Bank  of  Scot- 
land, in  the  same  court,  we  have  been  informed  and  given 
to  understand,  that,  although  judgment  be  thereupon  given, 
yet  execution  of  the  said  damages  still  remains  to  be  made 
to  the  said  governor  and  company  of  the  Bank  of  Scot- 
land, and  that  Cuthbert  Smith  Fenwick,  at  the  time  of  tlie 
commencement  of  the  said  action,  in  which  the  said  judgment 
was  so  obtained  as  aforesaid,  and  at  the  time  of  the  recovery 
and  giving  of  the  said  judgment,  was,  and  from  thence  continue 
ally  has  been  and  still  is,  a  member  of  the  said  copartnership 
called  *The  North  of  England  Joint-stock  Banking  Com- 
pany,' then  and  still  being  such  a  copartnership  as  in  the 
said  statute  mentioned,  and  then  and  still  carrying  on  the 
business  of  banking  under  the  provisions  of  the  said  statute, 
wherefore  the  said  governor  and  company  of  the  Bank  of 
Scotland  have  humbly  besought  us  to  provide  them  a  proper 
remedy  in  this  behalf;  and  we  being  willing  that  what  is 
just  in  this  behalf  should  be  done,  command  you  that  by 
honest  and  lawful  men  of  your  bailiwick  you  make  known 
to  the  said  Cuthbert  Smith  Fenwick  that  he  come  before 
the  Barons  of  our  said  Exchequer,  at  Westminster,  on  the 
18th  day  of  November,  a.  d.  1847,  to  shew  if  he  has  or 
knows  of  anything  to  say  for  himself,  why  the  said  gover- 
nor and  company  of  the  Bank  of  Scotland  ought  not  to 
have  execution  against  him  the  said  Cuthbert  Smith  Fen- 
wick^   for  the  damages  aforesaid,  together  with  interest 
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thereon  at  the  rate  of  £4  per  cent,  per  annnm  from  ike 
said  Slat  day  of  September,  1847,  on  which  day  the  judg- 
ment aforesaid  was  entered  up,  according  to  the  force,  form, 
and  effect  of  the  said  recovery,  and  of  the  statute  in  such 
case  made  and  provided,  if  it  shall  seem  expedient  for  them 
Bo  to  do ;  and  in  what  manner  you  shall  execute  this  our 
writ,  make  appear  to  the  Barons  of  our  said  Exchequer, 
at  Westminster,  on**  &c 


Sir  John  Bayley  shewed  cause. — The  case  of  EsdmTe  t. 
7Vustwett(a)  is  relied  on  by  the  other  side ;  but  there  the 
Court  came  to  no  decision  on  the  point,  the  plaintiffs'  coun- 
sel having  consented  to  amend.  The  objection,  in  truth,  is 
not  that  the  writ  gives  the  defendant  insufficient  notice, 
but  that  it  gives  him  too  much.  [JRo{f<r,  B.^-If  the  words 
'^  member  for  the  time  being,"  in  the  13th  section  of  the 
7  Geo.  4,  c.  46,  mean  a  member  at  the  time  the  writ  of 
sci.  fa.  issued,  then  the  writ  states  two  grounds  of  liability.] 
In  no  case  is  the  leave  of  the  Court  necessary,  except 
where  the  party  has  ceased  to  be  a  member.  The  12th 
section  of  the  statute  declares  that  a  judgment  against  the 
public  officer  shall  have  the  like  effect  and  operation  upon 
and  against  the  property  of  the  copartnership  and  the  pro- 
perty of  every  member  thereof,  as  if  such  judgment  had 
been  recovered  against  such  copartnership.  If  the  writ 
had  shewn  upon  the  face  of  it  that  the  defendant  had  ceased 
to  be  a  member  of  the  copartnership,  then  it  wotdd  hate 
appeared  that  the  leave  of  the  Court  was  necessary.  In 
the  absence  of  any  affidavit  to  shew  that  the  defendant  had 
ceased  to  be  a  member,  this  is  the  true  description. 

ffittes,  in  support  of  the  rule. — In  Bradley  t.  fFar- 
hurg  (6),  it  was  held  that  the  issuing  a  sci.  fa.  without  leave 
of  the  Court  could  not  be  pleaded  as  a  defence  in  bar  of  the 
action,  but  was  an  irregularity  merely,  for  which  an  appll- 


(a)  Ante,  p.  371. 


(5)  IIM.  &W.254. 
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cation  might  be  made  to  the  Court  to  set  aside  the  writ.        1848. 
If  the  defendant  was  a  member  at  the  time  of  the  judgment,      ';;;;;^ 
and  had  ceased  to  be  so,  the  writ  could  not  issue  without     Scotland 
leave  of  the  Court.   Whatever  construction  is  put  upon  the     Fenwick. 
words  "member  for  the  time  being,"  whether  it  means 
^'member  at  the  time  the  sci.  fiu  issued,"  or  "at  the  time  of 
the  commencement  of  the  suit,"  the  present  writ  is  irregular. 
Suppose  the  defendant  was  in  fact  a  member  at  the  time  of 
the  judgment,  and  not  a  member  "for  the  time  being,"  and 
a  declaration  is  delivered  following  the  form  of  the  writ, 
the  defendant  bj  his  plea  must  deny  that  he  was  a  member 
at  the  time  of  the  judgment,  and  also  that  he  was  a  member 
"for  the  time  being."    The  plaintiff  would  prove  that  the 
defendant  was  a  member  at  the  time  of  the  judgment,  though 
not  for  the  time  being;  and  the  result  would  be,  that  the 
plaintiff  would  have  the  benefit  of  a  writ  issued  without 
the  leave  of  the  Court,  in  a  case  in  which  the  leave  of  the 
Court  is  required.     It  was  on  that  ground  that  the  writ 
Waa  quashed  in  the  case  referred  to  by  Parke^  B.,  in  JEsdaile 
v.  TnutweU. 

BoLFE,  B. — The  rule  must  be  absolute.  The  principle 
of  the  case  of  Esdmle  v.  TruBtioell  governs  this.  The  sta- 
tute enables  the  pliuntiff,  without  leave  of  the  Court,  to 
issue  a  sci.  fa.  against  a  member  for  the  time  being;  and, 
for  the  purpose  of  disposing  of  this  question,  I  will  assume 
that  the  words  "  time  being  "  mean  at  the  time  the  writ  is- 
sues, for  1  think  it  makes  no  difference  whether  it  mean  at 
that  time,  or  at  the  time  of  the  commencement  of  the  suit. 
The  statute  also  enables  a  plaintiff  to  have  execution  against 
a  person  who  was  a  member  of  the  copartnership  at  the 
time  of  tiie  judgment  recovered ;  but  m  that  case  the  leave 
of  the  Court  is  necessary  before  issuing  the  writ,  and  also 
if  he  had  ceased  to  be  a  member  before  the  sci.  &.  issued. 
Here  the  sci.  fa.  describes  the  defendant  as  a  member  for 
the  time  bemg,  and  also  at  tiie  time  of  judgment  recovered* 

F  F  F  2 
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Bank  of 
Scotland 

V. 

FsNuriCK. 


The  declaration  would  be  in  the  same  form^  but  no  advan- 
tage could  be  taken  of  the  defect  in  the  writ  bj  demurrer 
to  such  a  declaration;  and  if  the  defendant  took  issue  on  it, 
and  pleaded  that  he  was  not  a  member  '^at  the  time  of  judg- 
ment recovered"  or  "for  the  time^being,'*  and  it  should 
turn  out  at  the  trial  that  the  defendant  was  a  member  at 
the  time  of  the  judgment  recovered,  though  not  for  the  time 
being,  the  plaintiff  would  be  entitled  to  execution^  although 
the  writ  had  issued  without  leave  of  the  Court 


Rule  absolute,  with  costs. 


Jan.  15. 


Atkinson  v,  Pocock. 


Bcribers'  deed, 
there  being  no 
evidence  that 
luch  execution 
was  obtained 


In  an  action  by  ASSUMPSIT  for  monej  had  and  received.     Plea,  non 

an  allottee  in  a    «««,„«-.-,:* 
projected  rail-     ^^SSUm^lt 

way.  upon  the        At  the  trial,  before  Pollock.  C.  B.,  at  the  London  sittings 

failure  of  the  .  ,  i     i  i         i  •     -ir 

scheme,  for  the  after  Michaelmas  Term  last,  it  appeared  that  the  plaintiff 
depositf  where'  ^^  ^^  aUottec  in  the  ShefBeld  and  Macclesfield  Sailway 
^ewwdmb^  Company,  and  that  the  present  action  was  brought  agMiist 

the  defendant,  who  was  a  member  of  the  provisional  and 
managing  committee,  to  recover  the  amount  of  deposit  paid 
by  the  plaintiff  upon  the  shares  allotted  to  him  in  the 
^y^™"^'***®  company.  The  capital  of  the  company  was  to  consist  of 
der  the  direc  400,000  shares.  An  advertisement  had  been  inserted  in  the 
judge,  obtained  papcrs,  Stating  that  no  application  for  shares  would  be  enter- 
i>w*\hat~  tained  from  parties  residing  in  the  metropolis  after  Satur- 
the  plaintiff        day,  the  11th  of  October,  1845,  nor  from  persons  residing 

should  have 

been  nonsuited,  in  the  country  after  the  following  Monday.     Applications 

new  trial  ought  ^^^  about  300,000  shares  had  been  made,  and  about  18,000 

wantedTal-  ^^^^  allotted  upon  the  18th  of  that  month.     There  were 

though  some  fourteen  directors  of  the  company,  who  had  the  disposal  of 

made  by  the  500  shares  cach,  and  these  were  included  in  the  above  allot- 

learned  Judge 

to  the  jury,  as  to  what  would  constitute  fraud,  might  not  be  legally  correct;  but  in  such  a  case 

the  Court  will  grant  a  role  to  enter  a  nonsuit. 
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ment.  Deposits  were  paid  on  9085  shares,  and  the  defend-  1848.  . 
ant  paid  his  deposit  on  the  4th  of  November,  when  he  signed  xxKiNaoN 
the  usual  subscribers'  deed.     There  was  some  evidence  that  «• 

at  subsequent  times  means  were  taken  by  the  directors  to 
enhance  the  value  of  the  shares  in  the  market  by  what  is 
called  "rigging  the  market."  The  Lord  Chief  Baron  told 
the  jury,  that  if  the  scheme  was  a  bona  fide  scheme,  although 
it  might  be  a  wild  speculation,  there  was  no  sufficient  evi- 
dence of  fraud  to  vitiate  a  contract  under  seal,  and  that  such 
was  his  opinion  in  point  of  law ;  and  if  the  jury  thought 
that  no  fraud  had  been  exercised  in  order  to  make  the  plain- 
tiff execute  the  deed,  they  should  find  a  verdict  for  the  de- 
fendant. His  lordship  also  observed  to  the  jury,  that,  in 
his  opinion,  no  amount  of  misrepresentation,  short  of  actual 
swindling^  would  be  sufficient  to  avoid  the  deed,  and  that 
such  a  fraud  must  be  traced  to  the  defendant  himself,  and 
the  misrepresentations  of  his  co-directors  would  not  be  suffi- 
cient to  fix  him  with  fraud.  The  jury  found  a  verdict  for 
the  defendant. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The  plaintiff  is  entitled  toa  newtria],for  the  jury 
were  misdirected  in  two  respects :  in  the  first  place,  a  fraud 
may  be  committed  without  an  act  which  amounts  to  swind- 
ling ;  and  secondly,  a  fraud  may  be  committed  by  means  of 
an  agent.  [ParAe,  B. — In  Hern  v.  Nichols  {a).  Holt,  C.  J., 
"  was  of  opinion  that  the  merchant  was  answerable  for  the 
deceit  of  his  factor,  though  not  criminaliter,  yet  civiliter; 
for,  seeing  somebody  must  be  a  loser  by  this  deceit,  it  is 
more  reason  that  he  that  employs  and  puts  trust  and  con- 
fidence in  the  deceiver  should  be  a  loser,  than  a  stranger." 
He  also  referred  to  Comfoot  v.  Fowke  (b).  Alderson,  B. — 
There  was  no  evidence  whatever  of  fraud  to  go  to  the  jury, 
and  therefore  the  plaintiff  ought  to  have  been  nonsuited. 

(a)  1  Salk.  289.  (b)  6  M.  &  W.  358. 
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1848.        Such  being  the  case>  the  obseryationa  which  were  made  to 

Atkinson     *^®  J^^^  become  immaterid.    Parke,  B,— I  do  not  see  the 

V-  least  evidence  of  fraud,  and  the  learned  Judge  left  it  to  the 

POCOCK.  " 

jury  whether  the  scheme  was  bona  fide  or  not.] 

Per  CtjBiAM  (a). — The  verdict  for  the  defendant  may  be 

set  aside  if  the  phdntiff  wishes,  and  he  may  have  a  rule  to 

shew  cause  why  a^nonsuit  should  not  be  entered;  otherwise 

there  will  be  no  rule. 

Rule  accordingly. 


;(a}  PoUoci,  C.  B.,  Parie,  B.,  AUeri<m,  B.,  PiMf  B. 


Jan.  15.  Yakb  v.  Cobbold. 

In  an  action  by  ASSUMPSIT  for  money  paid,  had,  and  received,  and  on 

rSiway^wm-  *   ^"^  accouut  Stated.    Plea,  non  assumpsit 

pany  for  the  ^^  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 

recovery  of  Uia  ^  \  ,    . 

deposit,  it  ap-  after  last  Michaelmas  Term,  it  appeared  that  the  pluntiff 
company  issued  was  an  allottee  in  the  Midland  and  Eastern  Counties  B«l- 
whUh  rtated'  ^^^  Company,  of  which  the  defendant  was  one  of  the  man- 
the  capital  to      aging  Committee.    In  1845,  the  company  was  established 

coosist  of  -•         ,  /«         1  •  .1  /•  ^       «    .  1       X 

60,000  shares  for  the  purpose  of  making  a  railway  from  Cambndge  to 

and  the  plain-  Worcester.    A  prospectus  was  issued,  which  stated  that  the 

tiff,  *^r  ^*^-  capital  of  the  company  was  to  consist  of  60,000  shares  of 

posit,  executed^  £25  each.    The  pluntiff,  on  the  1st  of  October,  received 

agreement,  the  letter  of  allotment,  requiring  him  to  pay  the  deposit  on 

uiicdSe'  o^  ^^^ore  the  16th  inst,  in  default  of  which  the  allotment 

nsn^  terms  as  ^^s  to  be  Cancelled-     35,000  shares  only  had  been  allotted, 

to  the  dispod-  '  .  •  j 

tion  of  the  de-  and  upon  18,160  only  of  these  had  the  depodts  been  paid, 
time  when  he  The  plaintiff  afterwards,  on  the  4th  of  November,  executed 
Sed?«fe  depo-  *^®  Subscribers'  deed,  wluch  was  in  the  usual  form.    The 

BiUuponl8,160 

shares  only  had  heen  paid,  although  35,000  shares  had  been  allotted,  which  hdt  was  not  com- 
munieated  to  him :— ffe/J,  that  the  withholding  of  the  above  fact  did  not  amount  to  sneh  a  fraad 
tt  to  avoid  the  deed,  and  that  the  plaintiff  was  not  entitled  to  reoover  bade  hit  depoait. 
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bill  of  the  company  did  not  pass  the  House  of  Lords^  IS^Sr 
the  committee  haying  decided  that  the  preamble  was  not 
proved.  It  was  thereupon  contended^  on  the  part  of  the 
plaintiff^  that  he  should  have  beep  informed  of  the  fact  that 
only  a  portion  of  the  deposits  had  been  paid  when  he  signed 
the  deed,  and  that  the  suppression  of  that  fact  amounted  to 
such  a  fraud  as  was  sufficient  to  avoid  the  deed.  The  Lord 
Chief  Baron,  however^  thought  there  Yfoa  no  evidence  of 
fraud,  and  directed  a  nonsuit. 

Martin  now  moved  to  set  aside  the  nonsuit,  and  for 
a  new  trial — The  plaintiff  would  have  been  entitled  to 
recover  back  his  deposit  in  this  case :  NockoUa  v.  Crosby  {a\ 
Walitab  V.  Spottinooade  (b),  unless  he  had  executed  the 
subscribers'  agreement :  Garwood  v.  Ede  (c).  Now  in  the 
present  case  the  deed  is  void;  for,  at  the  time  the  plain** 
tiff  signed  it,  there  was  a  material  fact  suppressed ;  for 
the  deposit  upon  18,160  shares  only  had  then  been  paid, 
out  of  60,000,  the  proper  number,  and  the  capital  upon  the 
remaining  shares  could  not  be  obtained,  as  all  allotments  on 
which  the  deposits  were  not  then  paid  were  void.  The 
plaintiff  should  have  been  informed  of  this  fact ;  and  this  is 
0uch  a  fraudulent  concealment  of  material  facts,  or  suppres- 
flio  veri,  as  is  equivalent  to'an  allegatio  falsi.  [Alderson^  B. 
— In  these  cases  persons  frequently  begin  to  sign  the  deeds 
long  before  the  deposits  are  all  paid.  The  directors  might 
honestly  suppose  that  other  names  would  come  in  after- 
wards.] 

Ffis  Curiam  (d), — There  is  no  ground  fpr  a  rule  in  the 

present  caset 

Rule  refiised. 

(a)  3  B.  &  C.  814.  (i)  PoUod!,  C.  B.,  Parke,  B., 

(b)  16  M.  &  W.  601.  Ald<rson,  B.,  PUm,  B. 

(c)  Ante,  264. 
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1848. 


Jan,  28. 


Where  an 
action  was 
brought  by  an 
allottee  in  a 
railway  com- 
pany, for  the 
recovery  of  hts 
deposit,  against 
a  member  of 
the  managing 
committee,  and 
it  appeared  by 
affidavit  that 
the  subscribers' 
agreement  and 
parliamentary 
contract  had 
been  signed  by 
the  plaintiff  and 
defendant,  and 
was  in  the  hands 
of  the  solicitor 
to  the  company 
and  to  the  de- 
fendant; and 
that  an  inspec- 
tion and  copy 
of  those  docu- 
ments was  ne- 
cessary for  the 
purpose  of 
proving  the 
plaintiff's  case : 
— Held,  that 
the  plaintiff  had 
a  right  to  such 
inspection  and 
copy. 


Let  v.  Barlow. 

JLN  this  case  a  rule  had  been  obtained,  calling  on  the  de- 
fendant and  his  attorney  to  shew  cause  why  the  pl^tiff 
or  his  attorney  should  not  be  at  liberty  to  inspect  and  take 
copies  of  the  parliamentary  contract  and  subscribers'  agree- 
ment of  the  Grand  Junction  and  Midlands  Union  Bailway 
Company.  This  was  an  action  by  the  pMntiff,  an  allottee 
in  the  above  company,  to  recover  the  amount  of  his  deport 
upon  certain  shares  in  the  undertaking. 

The  affidavits  in  support  of  the  application  stated,  that 
the  defendant  had  acted  as  one  of  the  managing  committee 
of  the  company,  and  had  executed  the  parliamentary  con- 
tract and  subscribers'  agreement,  both  as  a  shareholder  and 
as  a  member  of  the  managing  committee ;  that  the  depo- 
nent believed  that  the  deeds  in  question  were  in  the  pos- 
session or  control  of  the  defendant  jointly  with  the  other 
directors,  or  of  Messrs.  Edwards  &  Mason,  the  attomies 
for  the  defendant,  and  that  the  said  attornies  claimed  a  lien 
on  the  said  deeds  for  their  charges  to  the  company ;  that  it 
would  form  part  of  the  plaintiff's  case  that  the  defendant 
had  signed  the  said  deeds,  but  that  deponent  was  unac- 
quainted with  the  particulars  of  the  contents  of  the  said 
deeds,  and  that  he  was  advised  and  believed  that  an  inspec- 
tion and  copy  of  them  were  necessary  for  the  purpose  of 
framing  the  plaintiff's  case,  and  that  the  plaintiff  coidd  not 
safely  proceed  in  the  action  without  such  inspection  and 
copy.  The  defendant's  affidavits  stated,  that  he  did  not 
consider  himself  a  party  to  the  deeds  in  any  other  manner 
than  the  plaintiff  was  a  party  to  the  same,  and  that  up  to  a 
certain  time  he  was  not  concerned  in  the  management  of 
the  company,  and  that  the  deeds  were  not  in  his  possession. 


Bramwell  now  shewed  cause. — The  plaintiff  is  not  entitled 
to  inspect  these  documents.     No  agreement  can  be  implied 
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that  the  defendant  is  to  produce  them  when  required,  as  there  1848 . 
is  no  stipulation  to  that  effect  in  the  deeds.  [Parke^  B. — A 
person  who  is  one  of  the  managing  committee  of  a  company 
of  this  description,  and  undertakes  to  settle  the  affairs  of 
the  company,  is  in  possession  of  a  deed  by  which  those 
affairs  are  regulated.  All  the  parties  to  that  deed  have 
primfi.  facie  a  right  to  inspect  it,  as  it  is  not  private  pro- 
perty.] In  the  next  place,  the  defendant's  attorney  has  a 
lien  on  these  documents,  which  is  a  sufficient  reason  why 
this  application  should  be  refused.  In  Kemp  v.  Kinff  (a), 
it  was  held  by  Denmauy  C.  J.,  that  a  witness  might  refuse 
to  produce  a  document  under  a  subpoena  duces  tecum,  if  as 
against  the  party  asking  its  production  the  witness  had  a 
lien  on  the  document  which  was  called  for.  [Parhey  B. — 
The  lien  cannot  defeat  the  right  to  inspect  the  documents. 
The  case  of  Hunter  v.  Leathley  {b)  was  a  solemn  decision 
to  this  effect, — ^that  a  broker  who  has  effected  a  policy  and 
has  a  lien  on  it  for  his  premiums,  may  be  compelled  by  the 
assured  to  produce  it  on  the  trial  of  an  action  against  the 
underwriters.]  Lastly,  this  application  should  be  made  on 
reasonable  grounds,  and  not  for  the  mere  purpose  of  obtain- 
ing evidence.  The  reason  here  given,  "  for  the  purpose  of 
framing  the  plaintiff's  case,"  is  not  sufficient. 

WiUeSf  contrk,  was  not  called  upon. 

Per  Curiam  (c). — We  think  the  rule  ought  to  be  made 
absolute.     The  case  of  Steadman  v.  Arden  {d)  is  in  point. 

Bule  absolute. 

r 

(o)  2  Moo.  &  Rob.  437;  Car.  (c)  Pollock^  C.  B.,  Parkey  B., 

&  M.  396.  Alderson^  B.,  Piatt,  B. 

(b)  10  B.  &  C.  868.  (d)  15  M.  &  W.  687. 
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Jan.  31.  In  re  Knight^  in  a  Plaint  of  Gwtnne  v.  Enioht. 

B/  a  local  act     Jtl «  HILL  moved  for  a  rule,  calling  on  the  judge  of  a  county 

of  Parliament  _  _  ./•i_«i»»  i_ij 

for  rebuUding  a  court  to  shew  cauBc  whj  a  wnt  01  proiubition  Bboula  not 
^^'wcJ?'  iMue,  directed  to  the  judge  of  the  court,  to  prohibit  the 
empowered  to    (jouTt  from  further  proceeding  in  the  plaint.    The  facta,  aa 

leTT  rates  upon  *  °  ^ 

all  hoaaes  in  the  stated  in  the  affidavits,  appeared  to  be  aa  follows : — 
to  be  paM^j         By  the  39th  section  of  the  statute  67  Geo.  3,  c  78, 
^d  tt!lf  oAcr     intitled  *^  An  act  for  rebuildmg  the  church  and  improving 
half  by  the  te-    the  churchyard  of  the  parish  of  Saint  Paul,  Shadwell,  in  the 

nant ;  the  te~ 

n«iuto  wthe  county  of  Middlesex,"  (which  is  a  local  and  personal  act), 
the^firsHn-''^  it  is  enacted  that  certain  trustees  shall  be  authorised  to 
ttanoe,  and  to    jxiskA  rates  on  all  houses,  &o.,  one  half  on  the  landlords,  and 

deduct  a  moiety  '         '  ^  ^ 

out  of  the  rent ;  the  Other  half  on  the  tenants  or  occupiers.  The  40th  seo- 
Lmdiord  ahouid  tion  cuacts,  ^*  that  evcry  tenant  or  occupier  of  the  rated 
dedaction  MS-  P^Quses  shall  first  pay  the  whole  rate  made  in  respect  of 
cordingiy,  no/-  the  premises  in  his  or  her  possession,  by  virtue  of  this  act, 

withttandtng  , 

any  agreement  and  thereafter  bc  entitled  to  deduct  out  of  the  rates  payable 

After  Sbepasa^'  ^  ^^  <>'  ^^^  landlord  one  moiety  of  such  rates;  and  every 

a°f  uewll^^'  intermediate  tenant,  in  the  cases  of  underleases  or  lettings 

granted  in  the  ghall  in  like  manner  be  entitled  to  deduct  or  retain  such 

nant,  who  co-  proportion  of  the  said  rate  out  of  his  of  her  particular  rent, 

aU^parUamenu^  payable  to  his  Or  her  immediate  landlord^  as  the  rated  rent 

ary  and  other  charged  by  the  trustees  herein  shall  bear  to  the  rack-rent 

taxes  and  rates.  Ti    t  i    •  t  /•  •  ^  •■ 

The  tenant  paid  payable  by  Buch  mtenuediatc  tenants  as  aforesaid;  and  that 
therate^but^he  cvcry  Buch  landlord  shall  allow  of  such  deduction  aocord- 
todedact^amd?  ingly,  notwithstanding  any  agreement  to  the  contraiy;  and 
ety  of  it  from     that  the  production  of  the  receiptH9tamps  shall  be  taken  as 

the  plaintiff,  *  ^  i      «    ,  •!       a  «.         i  .  ^ 

on  the  ground  payment  of  80  much  of  the  rents.  After  the  passing  of 
raiyappUedto  ^^®  last-meutioned  act,  the  plaintiff  entered  into  a  lease 

agreements  in 
existence  at  the 

time  it  was  passed.  Hie  timant  having  raad  the  landlord  in  a  county  eoort  for  a  moisty  of  the 
amount  so  paid  for  rates : — HMt  that,  as  no  question  was  raiaed  as  to  '*  the  title  to  any  corpo- 
real or  incorporeal  hereditaments/'  within  the  58th  section  of  thestat.  9  &  10  Viot.  c.  95,  there 
was  no  ground  for  a  writ  of  prohibition. 

SembU,  per  Park9,  B.,  that  the  act  applied  only  to  agreements  entered  into  before  it  came  into 
operation. 
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with  the  defendant)  as  tenant  of  certain  premises  situated 
in  the  parish,  and  hj  the  lease  the  plaintiff  covenanted  to 
paj  parliamentary  and  all  other  taxes.  The  plaintiff  paid 
all  the  rates  and  eighteen  months'  church-rate,  and  applied 
to  the  defendant  for  repayment;  the  defendant  refused,  on 
the  ground  that  the  clause,  "  notwithstanding  any  agree- 
ment to  the  contrary/'  only  applied  to  agreements  made 
before  the  pasong  of  the  local  act.  The  plaintiff  therefore 
issued  a  plaint  against  the  defendant  in  the  county  court 
for  the  sum  of  7L  10s.,  as  for  money  paid  to  the  defendant's 
uscj  that  sum  being  half  the  amount  of  the  church-rate. 
The  judge  of  the  county  court  doubted  whether  he  had  any 
power  to  try  the  question,  as  being  a  case  within  the  pro- 
tIbo  of  the  58th  section  of  the  statute  9  &  10  Vict.  c.  95, 
which  enaets,  that  ''  all  pleas  of  personal  actions,  where 
the  debt  or  damage  claimed  is  not  more  than  20L,  whether 
on  balance  of  account  or  otherwise,  may  be  holden  in  the 
county  court  without  writ;  and  all  such  actions  brought 
in  the  said  court  shall  be  heard  and  determined  in  a  sum-* 
mary  way  in  a  court  constituted  under  this  act,  and  ac- 
cording to  the  provisions  of  this  act :  provided  always,  that 
the  Court  shall  not  have  cognizance  of  any  action  of  eject- 
ment, or  in  which  the  titie  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  fair,  market,  or  franchise, 
shall  be  in  question,  or  in  which  the  validity  of  any  de- 
vise, bequest,  or  limitation  under  any  will  or  settiement 
may  be  disputed,"  &c  [Farhe,  B. — The  words  in  the 
local  act  may  be  reasonably  construed  to  mean,  notwith- 
standing any  agreement  subsisting  between  the  parties  at 
the  time  of  the  passing  of  that  act.  The  parties  could 
not  foresee  that  the  expense  of  buil^g  a  church  would 
be  imposed  upon  the  parish.  But  if  the  agreement  is 
made  after  the  pas^ng  of  the  act,  then  the  party  who 
enters  into  the  agreement  has  no  good  ground  for  not 
paying  these  expenses.  Here  no  question  as  to  the 
landlord's  title  comes  in  question,,  for  that  is  admitted; 


804  EXCHEQUER  REPORTS. 

1848.        nor  any  title  to  any  corporeal  or  incorporeal  heredita- 
ment.] 


In  re  Knioht. 


Pollock,  C.  B. — I  do  not  think  any  rule  ought  to  be 
granted  in  the  present  case. 

Per  Curiam  (a). — We  cannot  grant  a  rule. 

Rule  refused, 
(a)  Pollock^  C.  B.,  Parley  B.,  AldersWy  B.,  Pl^stt^  B. 


Jan,  19.  Spotswood  V.  B ARROW  and  Another. 

To  a  declaration  A  SSUMPSIT.— The  first  count  of  the  declaration  stated, 
which  itated*  ^^^  heretofore,  to  wit,  &c.,  by  a  certain  agreement  then 
^rced**ii^^dc-  ™^®  between  the  plaintiff  and  the  defendants,  it  was 
fendanta  to  act    agreed  in  manner  folio wiug,  (that  is  to  say):  the  plaintiff 

aa  their  aales* 

man  for  one  agreed  with  the  defendants  to  travel  and  act  as  salesman,  as 
Srconnec"ed  °  occasion  might  require,  for  the  defendants,  for  one  year,  to 
with  any  other    devote  the  wholc  of  his  time  as  traveller,  and  not  to  be 

house  in  dispos- 
ing of  their        Connected  in  any  way  with  any  other  house  in  disposing  of 

defendants  their  goods;  and  the  defendants  thereby  agreed  to  pay  the 
pfdntiffV200  P^^^tiff  the  sum  of  £200  per  annum  for  such  servitude, 
for  such  senri.    Averment  of  mutual  promises,  and  general  performance  by 

tnci6»    Aver* 

ment.  that  tlie  plaintiff;  and  that  the  plaintiff  did  afterwards,  to  wit,  on 

intodefendanu'  ^^^  ^^7  ^^^  l^^'^  aforesaid,  enter  into  the  employ  of  the  de- 

cwuinucd"*^  fcndants,  in  the  capacity  aforesaid,  and  on  the  terms  afore- 

therein,andwas  said,  and  did  Continue  in  the  employ  of  the  defendants  in 

not  connected 
with  any  other 

house,  and  had  always,  until  the  expiration  of  one  year  from  the  said  agreement,  heen  ready  and 
willing,  and  offered  to  remain  in  such  employ,  and  not  to  be  connected  with  any  other  house. 
Breach,  that  defendants  would  not  suffer  plaintiff  to  act  as  salesman  for  the  remainder  of  the  year, 
but  discharged  plaintiff,  and  bad  not  paid  the  J^200.  The  defendants  pleaded,  as  to  the  non- 
payment of  the  jf  200,  that,  after  plaintiff  ceased  to  be  in  defendants'  employ,  and  during  the 
year,  plaintiff  entered  into  the  ser? ice  of  the  house  of  certain  other  persons,  and  became  con* 
nected  with  it  in  disposing  of  their  goods  :  Verification  : — Held  bad,  on  special  demurrer,  as  sn 
argumentative  denial  of  the  plaintifl^a  readiness  and  willingness  to  remain  in  defendants'  employ. 
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the  capacity  aforesaid,  and  on  the  teims  aforesaid,  and  did         1848. 
travel  and  act  as  salesman,  as  occasion  required,  for  the     spotswood 
defendants,  and  did  devote  the  whole  of  his  time  as  traveller,  ^' 

-  •  _  ,  II.  Barrow. 

and  was  not  connected  in  any  way  with  any  other  house  m 
disposing  of  their  goods  for  a  long  spdce  of  time,  to  wit, 
from  the  time  of  the  making  the  said  agreement  until  a 
day  before  the  expiration  of  one  year  from  the  time  of  the 
making  the  said  agreement  and  the  commencement  of  the 
said  service,  to  wit,  on  &c. ;  and  although  the  plaintiff  was, 
on  the  day  and  year  last  aforesaid,  and  hath  always,  from 
thence  until  the  expiration  of  the  said  period  of  one  year 
from  making  of  the  said  agreement  and  the  commencement 
of  the  said  service,  been  ready  and  willing,  and  then  offered 
to  remain  and  continue  in  such  employ  of  the  defendants  in 
the  capacity  aforesaid,  and  on  the  terms  aforesaid,  and  to 
travel  and  act  as  salesman,  as  occasion  might  require,  for 
the  defendants,  and  to  devote  the  whole  of  his  time  as 
traveller,  and  not  to  be  connected  in  any  way  with  any 
other  house  in  disposing  of  their  goods  for  the  remainder 
of  the  said  year,  of  all  which  the  defendants,  during  that 
time,  had  notice,  yet  the  defendants  did  not  nor  would  con- 
tinue the  plaintiff  in  their  the  defendants'  said  employ,  nor 
did  nor  would  they  suffer  or  permit  the  plaintiff  to  travel  or 
act  as  salesman,  in  manner  aforesaid,  for  the  defendants,  or  in 
any  other  manner,  from  the  day  and  year  last  aforesaid  dur- 
ing the  remainder  of  the  said  period  of  one  year,  and  they 
wholly  discharged  the  plaintiff  from  the  further  performance 
of  the  said  agreement  on  his  part  during  the  residue  of  the 
said  period  of  one  year;  and  although  the  said  period  of  one 
year  had  elapsed  before  the  commencement  of  the  suit,  yet 
the  defendants  have  not  paid  the  plaintiff  the  said  sum  of 
£200  for  the  period  of  one  year. 

Fourth  plea,  to  the  first  count,  so  far  as  the  same  relates 
to  the  said  supposed  breach  of  promise  by  the  defendants  in 
not  paying  to  the  plaintiff  the  said  sum  of  £200  for  the 
said  period  of  one  year,  as  in  the  said  first  count  alleged, 
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1848.       that  after  the  pluntiff  ceased  to  be  in  the  employ  of  the 
S^oTwooD    dcf6^da^*<8*  *fl  ^  the  (Said  first  count  mentioned,  and  during 
V-  the  said  period  of  one  year  therein  mentioned^  and  long 

before  the  expiration  of  the  said  period,  to  wit»  on  &c, 
the  plaintiff  entered  into  the  service  and  employ  of  a  cer- 
tain other  house  than  the  hoase  of  the  defendants,  to  wit, 
the  house  of  &c.,  for  a  certain  salary^  and  was  connected 
with  the  said  last-mentioned  house  in  disposing  of  their 
goods,  and  continued  so  connected  therewith,  to  wit,  for 
and  during  all  the  remainder  of  the  said  period  of  one  year: 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  plea 
does  not  directly,  nor  in  a  legal  or  proper  manner,  trayene 
or  confess  and  avoid  the  cause  of  action  in  the  first  count 
mentioned ;  that,  if  the  said  plea  is  to  be  taken  as  a  plea  of 
denial,  then  the  same  is  a  mere  argumentative  denial  of 
so  much  of  the  first  count  as  alleges  that  the  plaintiff 
was  ready  and  willing,  and  offered  to  remain  and  continue 
in  the  employ  of  the  defendants,  and  to  travel  and  act  as  a 
salesman  for  the  defendants,  and  to  devote  his  whole  time 
as  traveller,  and  not  to  be  connected  with  any  other  house 
in  disposing  of  their  goods  during  the  time  in  this  fint 
count  in  that  behalf  mentioned.  But  if  the  said  plea  is  to 
be  taken  as  a  plea  in  confession  and  avoidance,  then  it  is 
bad,  inasmuch  as  it  confesses  that  the  defendants  wholly 
discharged  the  plaintiff  from  the  further  performance  of  the 
said  agreement  on  his  part,  from  and  after  the  time  when 
the  plaintiff  ceased  to  be  in  the  employment  of  the  defend- 
ants,, as  in  the  first  count  mentioned;  and  if  the  plaintiff 
was  so  discharged  from  the  further  performance  of  the 
agreement  on  his  part,  then  the  fact  that  the  plaintiff  did 
enter  into  the  employ  of  another  house  after  such  discharge 
is  no  sufficient  excuse  for  the  non-performance  of  the  con- 
tract on  the  part  of  the  defendants. 

Joinder  in  demurrer. 

One  of  the  defendants'  pomts  was,  that  the  declaration 
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is  bad^  becAusc  the  cause  of  action  therein  declared  on  is        1848. 
the  non-payment  of  the  stipulated  salary  of  £200^  for    gporswooo 
which  the  claim  is  entire^  and  such  stipulated  salary  can  be  ^' 

churned  only  as  upon  an  executed  contract,  and  it  appears 
from  the  count  itself  that  the  contract  is  not  executed. 

HuffhlUHjva  support  of  the  demurrer. — The  plea  is  clearly 
bad,  as  amounting  to  an  argumentative  traverse  of  a  mate- 
rial allegation  in  the  declaration.  The  plaintiff  was  im- 
properly dismissed  by  the  defendants ;  that  being  so,  it  is 
perfectly  immaterial  whether  or  not  he  entered  into  any 
other  employment.  The  plea  contains  a  confession,  but 
does  not  avoid  the  cause  of  action. — ^He  referred  to  Aspden 
V.  Austin  (a),  and  Dunn  v.  SaylesQi).  He  was  then  stopped 
by  the  Court,  who  called  upon 

T.  Jones  to  support  the  plea. — In  the  first  place,  the  de- 
claration is  bad.  The  claim  is  rested  upon  the  defendants' 
refusal  to  continue  the  plaintiff  in  their  employment ;  and 
he  has  not  any  remedy  for  the  whole  £200,  although  he  may 
have  for  the  services  he  has  rendered.  Suppose  a  person  con- 
tracts to  build  a  house,  and  the  other  party  to  the  contract 
prevents  him  from  completing  it;  the  builder  is  not  entitled 
to  receive  the  whole  sum  for  which  he  engaged  to  perform 
the  work.  Secondly,  the  plea  is  good.  The  contract  in 
effect  is,  that  the  plaintiff  will  not  injure  the  plaintiff's  busi- 
ness by  interfering  in  the  management  of  any  other  house 
of  business.  [Alderson^B, — How  could  the  plaintiff  be  ready 
and  willing  not  to  be  connected  with  any  other  house,  when 
he  was  connected  with  another  house?  How  can  a  person 
be  ready  and  willing  to  do  what  he  cannot  do?] 

Parke,  B. — ^I  am  of  opinion  that  the  plaintiff  is  entitled 
(a)  5  Q.  B.  671.  (b)  6  Q.  B.  685. 
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1848.        to  judgment.     The  plea  is  bad  on  special  demurrer^  as 
Spotswooo     ^^^^S  *^  argumentative  denial  of  the  plaintiff's  readiness 
V.  and  willingness  to  remain  in  the  defendants'  employ ;  for  it 

states  that  he  has  connected  himself  with  another  house. 
The  plea  is  not  in  confession  and  avoidance^  but  amounts  to 
an  argumentative  denial  of  a  material  and  traversable  alle- 
gation in  the  declaration. 

Alderson,  B. — This  plea  is  clearly  an  argumentative 
denial  of  the  plaintiff's  readiness  and  willingness  to  continue 
in  the  defendants^  employment.  The  proper  mode  of 
pleading  would  have  been  to  have  traversed  that  allegation. 
The  plea  states,  that  the  plaintiff  entered  into  the  employ 
of  another  house,  and  became  connected  with  that  house  in 
disposing  of  their  goods.  It  follows  from  that,  argumenta- 
tively,  that  the  plaintiff  was  not  ready  and  willing,  as 
alleged  in  the  declaration,  to  continue  in  the  defendants' 
service. 


Platt,  B.,  concurred. 


Judgment  for  the  plaintiff. 
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1848. 

Lattimobb  t;.  Gabra&d,  Jan.  19. 

Assumpsit.     The  declaration  stated,  that  whereas  Adedantion 
heretofore,  to  wit,  on  &c.,  in  consideration  that  the  plain-  stated^  tiu?, 
tiflF,  at  the  request  of  the  defendant,  had  become  and  was  Si^'^hat'^e 
tenant  to  the  defendant  of  a  certain  &rm,  to  wit,  as  tenant  plaintiff  had 

become  te- 

thereof  to  the  defendant  from  year  to  year,  for  so  long  time  nant  tothede- 
as  the  plaintiff  and  the  defendant  should  respectively  please,  J^^  ^^^^ 
at  a  certain  yearly  rent  therefore  payable  by  the  plaintiff  ^!u*'^^J|* 
to  the  defendant,  to  wit,  &c.,  and  upon  the  following  amongst  should  receWe 
other  terms  and  conditions,  that  is  to  say,  that  if  the  plain-  fendant  notice 
tiff  should  receive  from  the  defendant  notice  to  quit  the  ^ould  have 
said  farm,  and  should,  during  his  said  tenancy,  have  made  ™*^«  expenrive 

.       ,  "  1  •  1  improTcmenta 

expensive  improvements  to  or  upon  the  said  farm,  for  which  upon  the  farm, 
improvements  the  subsequent  crops  of  and  firom  the  said  subsequent  ° 
farm  durinfic  the  said  tenancy  should  not  have  sufficiently  ^P"  ahould 

G  J  J    not  have  com- 

compensated  the  plaintiff  before  the  determination  of  his  pensated  the 

.  .  .       ,        plaintiff,  the 

said  tenancy,  the  said  farm  should,  upon  the  determination  farm  should,  on 
of  the  said  tenancy,  be  looked  over  by  two  sufficient  men  ^^  (Jf^^te- 
of  business,  one  to  be  appointed  by  each  party,  and  that  ^^^'  ^  ^^^' 
the  persons  who  should  be  so  appointed  as  aforesaid  should  persons,  one  to 
determine  to  what  further  compensation  in  that  behalf  the  each  party,  and 
plaintiff  should  be  entitied ;  the  defendant  thereupon  then  io'appointS*"* 
promised  the  plaintiff,  that  if  the  pbdntifTs  said  tenancy  "houid  deter- 
should  be  determined  in  manner  aforesaid,  and  the  plaintiff  compensation 
should  have  made  such  improvements  as  aforesaid,  for  which  should  be  enti. 
he  should  not  have  been  sufficiently  compensated  as  afore-  ^^^^dant* 
said,  he,  the  defendant,  would,  at  the  request  of  the  plain-  promised  the 

plaintiff,  that 
if  the  tenancy 
Bhould  be  determined  and  the  plaintiff  should  have  made  impnnrements,  for  which  he  should 
not  have  been  compensated,  the  defendant  would,  at  the  plaintiff's  request,  appoint  a  person  for 
•nch  purposes.  Averment,  that  the  tenancy  was  determined  by  the  defendant ;  that  the  plaintiff 
had  made  Improvements  for  which  he  had  not  been  compensated ;  that  the  plaintiff,  after  the  de- 
termination of  the  tenancy,  appointed  J.  D.  to  determine  the  compensation,  and  J.  D.  was  ready 
to  act,  of  which  the  defendant  had  notice,  and  was  then  requested  by  the  plaintiff  to  appoint  some 
person  on  his  behalf: — Held,  on  special  demurrer,  that  the  declaration  was  bad,  as  stating  a 
promise  which  did  not  legally  arise  from  an  eiecuted  consideration ;  and  also  on  the  ground 
that  there  was  no  allegation  that  the  plaintiff  had  requested  the  defendant  to  appoint  a  valuer  be- 
fore the  commencement  of  the  suit. 

VOL.  L  QQQ  EXCH. 
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1848.        tiff,  appoint  one  of  such  persons  as  aforesaid,  for  such  pm^ 

LATTiifoM    P^^®®  *®  ^  *^*  behalf  aforesaid*     Averment,  that  the  pkin- 
V.  tiff  continued  such  tenant  as  aforesaid  for  a  long  time,  to 

OAait^.  ^t,&e.,  when  the  said  tenancy  wudetennined  by  ud»y 
cording  to  a  notice  theretofore  given  by  the  defendant  to 
the  plaintiff  to  quit  the  sud  farm  at  that  time,  to  wit,  on 
&C. ;  and  that  the  plaintiff  during  his  said  tenancy,  to  wit, 
on  &c,  and  on  divers  other  days  and  times  between  that 
day  and  the  determination  of  the  said  tenancy,  made  diven 
expensive  improvements  to  and  upon  the  said  farm,  the 
expense  of  which  said  improvements  amounted  in  the  whole, 
to  wit,  to  £2000 ;  and  that  the  plaintiff  had  not  during  his 
said  tenancy,  or  before  or  at  the  time  of  the  determination 
thereof,  been  sufficiently  compensated  by  the  subsequent 
crops  of  and  from  the  said  farm,  during  the  sidd  tenancy, 
for  such  improvements  so  made  by  him  as  aforesaid  but 
that  such  compensation  to  him  therefore  was  and  is  defi- 
cient in  that  behalf  to  a  large  sum,  amounting,  to  wit,  to 
£1000 ;  and  although  the  plaintiff  afterwards,  and  upon  the 
determination  of  the  said  tenancy,  to  wit,  on  &c.,  appointed 
and  procured  a  certain  person,  to  wit,  one  J.  D,,  he  bebg 
a  sufficient  man  of  business  in  that  behalf,  to  be  one  of  the 
persons  to  look  over  the  said  farm,  and  to  determine  to  what 
further  compensation  as  aforesaid  the  plaintiff  was  entitled ; 
and  the  said  J.  I),  was  then  and  hath  been  from  thence 
hitherto  ready  and  willing  to  act  in  that  behalf;  of  all 
which  the  defendant  then  had  notice,  and  was  then  requested 
by  the  plaintiff  to  appoint  and  procure  on  his  the  defend- 
ant's part,  for  the  purpose  aforesaid,  some  proper  person  in 
that  behalf  as  aforesaid,  to  wit,  &c.;  yet  the  defendant  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at 
any  time,  appoint  or  procure  any  person  for  the  purpose 
aforesaid,  to  wit,  to  be  and  act  as  one  of  such  persons  as 
aforesaid,  but  wholly  neglected  so  to  do,  whereby  the  plaintiff 
hath  lost  the  sum  of  £1000,  &c 

Special  demurrer,  assigning  for  causes,  that  it  does  not 
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appear  by  the  said  declaration  that  the  said  person  so  ap-        1848. 
pointed  and  procured  by  the  plainlilB^  as  in  the  declaration    l^ptJjjom 
mentioned,  was  appointed  and  procured  by  the  plaintiff  «• 

before  the  commencement  of  the  suit,  or  that  the  said  per- 
son was  appointed  and  procured  by  the  plaintiff  such  area- 
Bonable  time  before  the  commencement  of  the  suit  as  would 
have  enabled  the  defendant  to  have  appointed  and  procured 
another  person  on  his,  the  defendant's,  part,  for  the  purposes 
in  the  said  declaration  mentioned;  and  for  that  it  does  not 
appear  that  the  defendant  had  notice  of  the  said  appoint^ 
ment  and  procurement  of  the  sud  person  before  the  com- 
mencement of  the  suit,  or  that  such  notice  was  given  by  the 
plaintiff  to  the  defendant  within  such  a  reasonable  time 
before  the  commencement  of  the  suit  as  would  have  enabled 
the  defendant  to  have  appointed  and  procured  another 
person  on  the  defendant's  part,  for  the  purposes  in  the 
declaration  mentioned;  and  that  it  does  not  appear  that  the 
defendant  was  requested  by  the  plaintiff  to  appoint  and 
procure,  on  the  defendant's  part,  for  the  purposes  in  the 
declaration  mentioned,  a  proper  person  in  that  behalf 
before  the  commencement  of  the  suit;  and  that  there  does 
not  appear,  in  and  by  the  said  declaration,  any  sufficient 
consideration  to  support,  the  promise  therein  allied  to  have 
been  made  by  the  defendant.    Joinder  in  demurrer. 

OgUi  in  support  of  the  demurrer. — The  declaration  is 
clearly  bad,  for  the  reasons  assigned  by  tiie  special  demurrer. 
[Parhe,  B. — The  declaration  states  a  bygone  consideration. 
The  question  is,  whether  the  defendant's  promise  is  correctiy 
stated.  Where  the  consideration  is  an  executed  one,  no  pro- 
mise can  be  stated  except  that  which  is  implied  by  law  to 
arise  from  it.  It  does  not  appear  that  the  defendant  was 
requested  by  the  plaintiff,  before  the  commencement  of  the 
suit,  to  appoint  a  valuer,  for  the  purpose  of  ascertaining  to 
what  amount  of  compensation  the  plaintiff  was  entitied 
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V. 

Gaulakd* 


1848.       at  the  detenoination  of  the  tenancy.]    The  Gonrt  then 
W^;:^    called  upon 

Cowling f  contrsi,  who  admitted  the  difficulty. 

Per  Cubiam  (a). — The  plamtiff  may  amend  on  payment 
of  coBte^  otherwise  there  must  be 

Judgment  for  the  defendant  (i). 


(a)  Parke,  B.,  Aldersan,  B., 
Rolfty  B.,  PlaUy  B. 
(&)  See  HcpHnsY.  Logani^  M. 


6  W.  241 ;   Kf^e  r.  DMm, 

7  Man.  &  Gr.  807 ;  Bateorla  r. 
Tk4>ma8,  3  Q.  B.  234. 


Jan.  16. 


Entwisle  and  Another  v.  Dent  and  Others. 

Assumpsit.— The  first  count  of  the  declaration  stated, 
that  heretofore,  to  wit,  on  the  26th  of  December^  1842,  in 


The  plaintiifii, 
mercbuitf  in 
England,  oon- 
■igned  to  the  de- 
fendant!, com- 

miiaion  agent!  hi  China,  certain  goods  to  be  dispofled  of  nnder  Uie  tenna  of  a  letter  ocmtaln^ 
following  passage : — **  If  tea  is  not  obtainable  at  oar  limits,  yon  may  infest  one  half  of  the  whole 
proceeds  in  silk,  at  prices  &c.  . . .  If  silk  is  obtainable  mnch  below  these  prices,  joa  nssy  nb- 
atitnte  it  in  part  for  tea,  eren  if  the  latter  is  to  be  had  within  oar  limits,  at  yoor  discietion:"^ 
Held,  that,  upon  the  trne  construction  of  the  above  passage,  as  read  with  the  whole  of  the  letter, 
the  words,  '<  yoamay  invest,"  were  directory,  and  did  not  leaTC  the  matter  to  the  discretioa  of  ths 

agents. 

The  declaration  stated,  that,  in  consideration  that  plaintiffs  at  London  woold  eonaSgn  to 
defendants  at  China  certain  goods  for  sale  and  receipt  of  the  proceeds  there  by  defendants, 
on  acconnt  of  the  plaintiffs,  for  reward  in  that  behalf,  defendants  promised  to  invest  and  remit 
the  said  proceeds  to  plaintiffs  at  London,  within  a  reasonable  time  after  recdving  the  aaid  pro- 
ceeds, by  porchasing,  to  the  amount  of  j?500,  any  other  article  tlian  tea  and  silk,  if  defendanti 
thought  fit ;  and  that,  if  tea  conld  not  be  boagfat  by  defendants,  and  silk  conld,  within  eertsia 
prices  agreed  upon,  and  if  defendants  did  not  purchsse  any  other  article  than  tea  and  silk,  tha 
that  defendanto  would  purchase  silk  to  the  extent  of  half  the  aaid  proceeds;  that  defendaDts 
afterwarda  recelTed  the  goods  and  sold  them,  and  received  the  prooeeda  thereof;  and,  whfls 
they  held  them  for  more  than  a  reasonsble  time,  that  defendants  did  not  invest  any  part  of 
the  proceeds  in  any  other  article  than  tea  or  silk ;  and  that  while  they  conld  have  boagfat  siQc, 
and  conld  not  have  bought  tea,  within  the  prices  agreed  upon,  defendants  did  not  invest  the  mid 
hslf  part  of  the  said  proceeds  in  silk,  withm  the  prices  agreed  upon,  for  more  than  a  reasonable 
time  after  the  receipt  of  the  said  proceeds,  &c.  Plea,  that,  after  defendants  received  the  pro- 
ceeds of  the  goods  consigned,  they  conld  not  have  bought  silk  at  the  prioea  specified,  modo  ct 
formft ;  concluding  to  the  country ;  upon  which  plea  issue  was  joined : — HM,  that,  upon  dis 
true  construction  of  the  term  **  proceeds"  in  the  issue  raised  by  this  plea,  the  qoestioQ  was,  w^ 
whether  defendants  could  have  bought  silk  at  China,  at  the  prices  agreed  upon,  after  the  vAefe 
proceeds  had  been  received  bv  them,  but  whether  they  could  have  bought  nik  at  China  at  tbcM 
prices  after  they  had  received  a  part  or  parts  of  the  proceeds,  for  the  remittanoe  o^  which 
more  than  a  reasonable  time  had  elapsed  from  the  period  when  they  first  begsn  to  receive  snch 
part  of  the  proceeds  as  was  considerable  enough  to  be  remitted* 
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consideration  that  the  plaintiffs  at  London  would  consign        1848. 
to  the  defendants  at  China  divers  goods^  wares,  and  mer- 
chandise of  great  value,  to  wit,  &c,  for  sale  and  receipt  of 
the  proceeds  there  by  the  defendants,  for  and  on  account  of 
the  plaintiffs,  for  certain  reward  to  them,  the  defendants,  in 
that  behalf^  the  defendants  promised  the  plaintiffs  that  the 
defendants  would  invest  and  remit  the  said  proceeds  to  the 
plaintiffs  at  London  within  a  reasonable  time  next  after  so 
receiving  the  said  proceeds,  bj  the  purchase,  to  the  amount 
of  £500,  of  any  other  article  than  tea  and  silk,  if  the  de- 
fendants thought  fit;  and  that  if,  within  such  reasonable 
time  as  aforesaid,  tea  could  not  be  bought  by  the  defendants, 
and  silk  could  be  bought  by  the  defendants,  at  China  afore- 
said, witiiin  certain  prices  for  each  respectively  agreed  on 
between  the  plaintiffs  and  defendants,  and  if  the  defendants 
did  not  purchase  any  other  article  than  tea  and  silk,  then 
that  the  defendants  would  purchase  silk,  to  the  extent  of 
half  the  said  proceeds,  and  consign  the  same  to  the  plaintifft 
at  London.    And  tiie  plaintiffs,  confiding  in  the  promise  of 
the  defendants,  did  then,  to  wit,  &c.,  consign  to  the  defend- 
ants, at  China  aforesaid,  tiie  said  goods,  wares,  and  mer- 
chandise, for  sale  there  as  aforesaid,  the  proceeds  of  which 
were  to  be  received  by  the  defendants  for  and  on  account 
of  the  plaintifi^  and  invested  and  remitted  to  the  plaintifi^ 
at  London,  by  the  purchase  of  goods,  according  to  the  said 
inromise  of  the  defendants;  that  afterwards,  to  wit,  on  &c., 
the  defendants  received  the  sud  goods,  wares,  and  mer- 
chandise, consigned  to  them  as  aforesaid,  and  tiien  sold  the 
same  and  received  the  proceeds  thereof,  for  and  on  account 
of  the  plaintiffs  as  aforesaid,  to  wit,  amounting  to  &c.;  and 
after  the  defendants  so  received  the  said  part  of  the  pro- 
ceeds, and  while  they  held  the  said  proceeds  in  their  hands 
for  more  than  a  reasonable  time,  to  wit,  for  the  space  of 
three  months,  the  defendants  did  not  invest  any  part  of  the 
said  proceeds  in  any  other  article  than  tea  or  silk;  and,  during 
all  the  time  last  aforesaid,  the  defendants  could  have  bought 
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Bilk^  and  could  not  have  bought  tea,  at  China  aforesaid) 
within  the  prices  for  each  respectively  agreed  on  bet?reeii 
the  plaintifis  and  defendants,  as  the  defendants  then  well 
knew;  yet  the  defendants  neglected,  omitted,  delayed,  and 
refused  to  invest  the  said  half  part  of  the  said  proceeds 
for  the  plaintifis,  according  to  their  said  promise,  by  the 
purchase  of  silk  at  China  aforesaid,  at  and  within  the  said 
prices  so  agreed  on  in  respect  thereof,  for  more  than  a 
reasonable  time  after  they  had  received  the  said  proceeds 
for  investment  as  aforesaid,  to  wit,  for  the  space  of  three 
months,  until  the  time  when  such  purchase  could  be  made 
had  elapsed  and  expired,  and  the  market  and  opportunity 
for  the  said  investment  was  lost  to  the  plMtitiffii  by  the 
neglect  and  de&ult  of  the  defendants;  and  by  reason  of  the 
premises  aforesaid,  the  plaintifis  have  sustained  great  loss  and 
damages,  and  have  lost  and  been  deprived  of  the  profits 
which  might  and  otherwise  would  have  arisen  and  accrued 
to  them  from  the  investment  of  such  part  of  the  said  pro- 
ceeds in  the  said  oik,  and  remittance  and  conaignmeat 
thereof  to  the  plaintiff}  as  aforesaid.  The  seoond  count 
was  for  money  had  and  recdved* 

The  defendants  pleaded,  first,  to  the  whole  declaration,  non 
assumpserunt;  secondly,  to  the  first  count,  that,  after  thejr 
received  the  proceeds  of  the  goods  consigned  to  them,  as  in 
the  first  count  mentioned,  they  could  not  have  bought  dlk 
at  China  within  the  prices  agreed  upon  between  the  plaintifi 
and  defendants,  modo  et  formd,  concluding  to  the  countiy; 
and  thirdly,  to  the  first  count,  that  the  contract  was 


ed*  There  were  also  other  pleas,  which  became  immaterial 
The  pkuntifb  joined  issue  upon  the  first  two  pleas,  and  tra- 
versed the  third;  and  upon  that  replication  issue  was  joined. 
At  the  trial  of  the  cause,  before  the  Lord  Chief  Baron,  at 
the  London  Sittings  after  Hilary  Term  last,  it  appeared 
that  the  plaintiffi  were  general  merchants,  who  carried  on 
an  extensive  business  as  such  in  England,  and  that  the 
defendants  were  agents  in  China  for  the  sale  of  goods 
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consigned  to  tliem ;  and  tliat^  in  the  year  1842,  tlie  plaintiffii  1848. 
consigned  to  the  defendants,  for  sale  in  China,  Tarious  cotton 
goods,  by  a  vessel  called  the  Patna,  and  that  the  instruc- 
tions as  to  the  disposal  of  the  goods,  and  the  mode  in  which 
the  return  of  the  proceeds  arising  from  such  sale  was  to  be 
made,  were  contained  in  the  following  letter.  This  letter 
had  been  preceded  by  seyeral  others,  upon  matters  of 
business  coneeming  the  investment  of  goods. 

'^Messrs.  Dent  &  Co.f  China. 

'^London,  December,  26th,  1842. 
^'  Gentlbbien, — The  Patna  now  being  nearly  ready  for 
sea,  and  the  goods  of  our  Manchester  house  being  all  on 
board,  (of  which  they  have  sent  you  the  invoices),  it  only 
remains  for  us  to  send  instructions  regarding  the  disposal 
of  them  and  investment  of  the  proceeds,  as  we  intimated  our 
intention  of  doing  when  we  addressed,  as  per  inclosed  dujdi- 
cate,  overland,  on  the  6th  of  December.  You  will  observe, 
by  the  InUs  of  lading,  that  the  vessel  is  subject  to  your 
orders  as  to  proceeding  fiom  Macao  to  any  of  the  new  ports 
or  Canton,  and  that  extra  freight  is  payable  per  day,  as 
well  as  a  charge  per  ton,  in  the  event  of  discharging  at  a 
port  where  port  dues  are  levied.  As  you  have  this  autho- 
rity, either  to  send  the  Patna  forward  or  to  transship  our 
goods,  we  leave  it  to  you  to  judge  for  us,  fix»i  the  terms 
agreed  upon,  which  course  it  is  best  to  adopt  in  the  event 
of  your  deciding  on  sending  them  forward;  and,  as  to  the 
latter,  we  have  only  to  rq>eat  the  same  views  that  we  ex- 
pressed, in  advising  yon  on  the  6th  of  April,  of  our  having 
ordered  goods  to  be  sent  to  your  firm  from  Bombay,  viz. 
that  we  should  be  the  more  desirous  to  make  trial  of  the 
new  ports,  in  the  event  of  your  establishing  a  branch  of 
your  own  house  in  any  of  them,  or  sending  any  supercargo 
of  your  own  thither.  The  only  restriction  we  would  put 
on  it,  however,  is,  that  the  shipment  should  be  made  to 
respectable  British  agents,  and  not  run  any  risk  by  being 
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1848.  Bent  with  contraband  goods,  as  opium,  &o.  We  wish  die 
sales,  whenever  made,  to  be  guaranteed,  if  made  on  credit; 
but  should  prefer  sales  for  cash.  Our  insurance  covers  ship- 
ment by  any  ihip  or  ships  firom  Macao  to  any  port  or  ports 
in  China,  but  with  returns,  according  to  the  port  of  dis- 
charge, as  well  as  half  per  cent,  if  not  transshipped ;  and 
we  are  not  insured  against  sea  damage.  It  only  occurs  to 
us  to  suggest,  that,  as  the  twist  of  our  Manchester  house  ia 
so  favourably  known  at  Canton  and  Macao,  it  may  be 
desirable  to  realise  it  in  that  district,  as  it  would  have  to 
earn  its  reputation  in  any  new  port,  a  connderation  whidi 
does  not  apply  to  the  piece  goods.  We  do  not,  however, 
restrict  you  in  this  respect.  The  piece  goods,  you  will 
notice,  consist,  as  on  the  former  occasion,  of  a  variety  of 
qualities ;  and  we  earnestly  request  you  will  inform  us 
which  of  them  are  the  most  suitable  for  the  market  where 
they  may  be  sent,  to  guide  us  in  any  future  shipment 

''  Ininvesting  the  proceeds,  the  orders  for  tea,  which  we 
have  sent  you  on  the  4th  of  November  and  6th  of  Decem- 
ber, will  probably  be  available,  and  we  confirm  them  for 
this  object;  but  if  the  former  has  been  already  executed,  we 
should  not  wish  any  more  tea  to  be  bought  at  those  limits, 
but  you  may  invest  the  whole  of  the  proceeds  at  the  limits 
of  our  last  order,  as  inclosed  herein.  In  r^ard  to  selection, 
we  think  the  common  qualities,  if  equally  cheap,  should  be 
preferred,  particularly  if  purchased  in  new  districts,  as  the 
out-turn  of  tea  from  ihence  is  uncertain,  and  we  would 
rather  insure  lowness  of  cost,  as  we  stated  on  the  6th  of 
April,  provided  the  tea  be  a  sound  and  merchantable 
article. 

*'If  tea  is  not  obtainable  at  our  limits,  you  may  invest  one- 
half  of  the  whole  proceeds  in  silk*  at  prices  not  exceeding 
with  freight,  as  well  as  all  charges  and  commissions  on  your 
side,  and  reckoned  at  the  current  rate  of  exchange  of  the 
day,  I5s.  6cL  to  I7s.  for  fiiir  to  good  Tsatlee,  and  in  propor- 
tion for  other  qualities,  either  in  the  Canton  Biver  or  the 
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new  diBtricts.  K  silk  is  obtainable  much  below  these  1848. 
prices,  70a  may  substitute  it  in  part  for  tea,  even  if  the 
latter  is  to  be  had  within  our  limits,  at  your  discretion. 
You  are  at  liberty,  as  on  the  former  occasion,  to  invest  any 
amount,  not  exceeding  £500,  in  any  other  article  than  the 
above,  which  may  be  known  to  be  saleable  in  this  country, 
provided  the  price  be  l6w  and  your  opinion  of  it  &vourable. 
'^  J£  bullion  or  specie  should  be  taken  in  payment,  you  will 
please  to  act,  as  to  remitting  it  or  converting  it  into  bills  on 
liondon,  in  the  mode  suggested  in  our  order  of  the  6th  of 
April,  to  which  please  refer.  In  the  event  of  your  having 
bills  to  remit,  please  to  guarantee  them  by  your  own  in- 
dorsement, and  send  them  to  us  overland  by  way  of  India. 
You  will,  of  course,  adopt  this  mode  of  remittance,  if  none 
of  the  others  indicated  should  be  practicable  under  our  in- 
structions, and  take  only  good  bills  on  this  place. 

"We  are,  &a, 

*'  EkTWISLE  &  OABinBTT. 

"P.S. — ^Your  shipments  will,  of  course,  be  by  good  A.  1 
British  vessels  to  London,  per  steamer." 

The  plaintiffs,  amongst  several  other  letters  which  were 
given  in  evidence,  received  the  following  from  the  defend- 
ants:— 

''Macao,  13th  February,  1844. 
"Gentlebien, — ^We  received,  on  the  Ist  inst.,  your  favour 
of  the  3 Ist  of  October.  We  much  regret,  on  your  account, 
that,  at  the  only  time  rawsilk  was  obtainable  within  the  limits 
formerly  given  us,  your  instructions,  on  which  we  were  then 
acting,  viz.  of  the  6th  of  June,  cancelled  all  orders  for  pro- 
duce, excepting  one  for  tea,  the  value  of  which,  we  fear,  will 
be  much  affected  in  England  by  accounts  now  going  home 
of  the  early  and  heavy  exports.  Our  market  for  imports  of 
late  has  been  without  much  change;  but  we  have  to  notice 
a  slight  improvement  in  the  value  of  long  cloths,  of  which 
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1848.  the  Btook  landed  in  Canton  is  light;  of  wlute^  indeed,  scaroely 
any  renuun  in  first  hands.  The  demand  has  been  good^ 
both  for  white  and  gray.  The  former  may  be  quoted  at  H  3 
80  at  4,  and  gray  H  a  3  at  16,  short  price,  viz.  the  pur- 
chaser paying  the  dnty.  Prices  of  cotton  cloths  at  Shan* 
ghai  are  considerably  lower  than  our  quotations:  say,  white 
3,  75  per  piece,  and  gray  H  33,  82,  from  which  duty  and 
all  extra  expenses  of  freight,  insuianoes,  &o.,  must  be  de- 
ducted* •  •  •  The  price  of  raw  silk  has  been  ob- 
tained throughout  the  season,  ruling  for  Tsailee  H  600  at 
530,  duty  paid ;  of  Taysaam  we  belieye  none  has  been  ex- 
ported. The  Canton  market  is  now  bare  of  silk,  but  fiirtlier 
arrivals  may  be  expected.  We  estimate  the  export  to  date 
to  exceed  2000  bales.  A  late  purchase  of  silk  is  quoted  at 
Shanghai,  where  the  stock  was  large;  but  much  having  been 
diverted  to  Canton,  we  belieye  it  cannot  now  be  estimated 
at  more  than  500  bales.  The  price  of  tea  continues  with- 
out much  alteration.  A  imported  short  supply  of  green 
teae^  of  which  as  yet  no  confirmation  has  reached  us^  has 
induced  purchases  to  be  continued  at  previous  current  prices^ 
and  we  hear  of  a  purchase  of  twelve  chests  of  Twankay,  of 
fair  to  ordinary  quality,  at  &c.  •  •  •  Yf^  think  it 
probable,  that  when  the  ships  now  loading  for  England 
are  dispatched,  there  will  be  a  cessation  of  export  for  some 
time,  our  last  advices  from  England  being  most  discouraging 

for  shippers,  &c. 

(Signed)       "DiwT&Ca* 

It  further  appeared,  that  although  silk  was  obtainable 
witiiin  the  plaintiffH*  limits,  the  defendants  invested  the 
whole  of  tiie  proceeds  realised  in  tea;  and  that,  previous  to 
investingany  partof  the  plaintifft^  fund  then  in  their  handa^ 
which  at  that  time  amounted  to  £5000,  and  during  the 
period  when  silk  was  obtainable  within  the  plaantifltf  limits^ 
they  purchased  all  the  silk  in  the  market  on  their  own  ac- 
count, and  shipped  it  to  England  by  the  Patna. 
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It  was  contended,  on  the  part  of  the  defendants,  that  1648. 
ihe  manner  in  which  the  proceeds  were  to  be  invested  was 
wholly  left  to  their  discretion,  and  consequently  that  they 
were  not  bound  to  invest  any  part  of  the  proceeds  in  silk; 
and  moreover  that,  under  the  contract  set  forth  in  the  de- 
claration, the  defendants  were  tmder  no  obligation,  upon 
the  realisation  of  any  portion  of  the  proceeds^  to  invest  half 
of  it  in  silk,  if  it  should  happen  that  tea  was  too  high  in 
price. 

The  Lord  Chief  Baron  was  in  iavour  of  the  latter  propo- 
sition, but  left  the  question  to  the  jury.  With  regard  to  the 
first  proposition,  he  thought  that,  although  the  defendants 
might  not  be  bound  to  invest  half  of  the  proceeds,  wh^i 
only  a  very  small  portion  had  come  into  their  hands,  yet 
they  were  bound  to  do  so  when  any  large  amount  had  been 
received  by  them,  with  the  exception  of  £600,  as  to  which 
they  had  a  discretionary  power;  for>  if  it  were  otherwise,  the 
defendants  would  have  an  excuse  for  not  performing  the 
order,  if  but  a  small  portion  of  the  cargo  remained  unrealised. 
The  jury  found  a  verdict  for  the  plaintiffs  for  the  full  amount 
of  the  damages  claimed* 

Sir  Fitaray  KeUy^  in  Easter  Term  last,  obtained  a  rule 
nia  for  a  new  trial,  on  the  ground  that  the  Lord  Chief 
Baron  had  misdirected  the  jury  in  three  respects,  and  that 
the  damages  were  excessive. — Against  which 


Martin  and  Sm/thieSy  in  Michaelmas  Term  last,  (Nov. 
11,  18),  shewed  cause. — The  present  rule  was  obtained 
upon  four  grounds.  The  first  is,  that  the  term  ^'proeeedSf^ 
which  is  a  material  allegation  in  the  declaration,  means  aU 
tiie  proceeds  Bjmng  from  the  disposal  of  the  cargo;  and  that 
this  being  the  true  construction  of  the  contract,  the  defend- 
ants were  entitled  to  have  the  issue  found  for  them  which 
they  raised  by  their  pleadings,  viz.  that  afier  they  received 
the  proceeds  of  the  goods,  they  could  not  have  purchased  silk 
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1848.  within  the  phuntiffs'  limits;  or,  in  other  words,  that  aj»  the 
entire  fund  had  not  been  received,  they  were  not  bound  to 
invest.  The  second  objection  is,  that  such  being  the  true 
construction  of  the  term  **froceed$f^  the  jury  should  have 
been  predsely  infonned  of  its  meaning.  And  the  third  ob- 
jection is,  that  the  words,  ^^ytm  may  mouQ^  in  the  letter  of 
the  26th  of  December,  1842,  leaves  it  as  a  matter  of  discre- 
tion with  the  defendants;  in  a  word,  that  it  means ''you 
may^  and  not  '^  you  mustT*  The  last  objection  is  to  the 
damafires. 

Now  it  would  be  perfectly  unreasonable  to  construe  the 
contract  set  forth  in  the  pleadings,  as  giving  the  defendants 
liberty  to  invest  no  portion  of  the  proceeds  in  thdr  hands 
until  they  should  have  received  every  portion.  But  if  it 
were  to  be  held  that  such  is  the  true  meaning  of  the  con- 
tract stated  in  the  declaration,  the  plaintiffs  might  have 
amended  at  the  trial,  as,  in  point  of  fact,  this  objectioa 
amounts  to  a  question  of  variance.  The  objection  should, 
therefore,  have  been  made  at  the  triaL  The  defendants  did 
not  pretend  that  it  was  not  their  duty  to  make  the  invest- 
ment. The  case,  in  fact,  was  left  to  the  jury  in  a  manner 
too  much  in  the  defendants'  favour.  The  letter  of  the  26th 
of  December  contains  a  dear,  positive,  and  imperative  order 
as  to  the  investment  of  the  proceeds  in  silk,  and  as  to  that 
matter  there  was  no  discretion.  There  is  no  objection 
raised  to  the  direction  upon  the  second  count,  and  the  plain- 
tiffs are  clearly  entitled  to  retain  their  verdict  upon  that 
count:  Mosefy  v.  Beade(a\  Parry  v.  RdberU{b).  [Parht, 
B. — ^In  an  anonymous  case  in  11  Modem  Reports  (c),  it 
was  said  by  JPaweU,  J., ''  If  I  give  mone;  to  another  to  buy 
goods  for  me,  and  he  neglects  to  buy  them,  for  this  breach 
of  trust  I  shall  have  election  to  bring  debt  or  ctceoamt 
Holt,  C.  J.,  contriL — ^If  the  party  did  not  take  it  as  a  debt, 
but  ad  campuiandum,  or  {id  merehanduandum,  it  must  be 

(o)  10  Jar.  18.        (h)  3  Ad.  &  £11. 118.        (c)  Page  92. 
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on  aocount,  and  he  shall  have  the  benefit  of  an  acconni-  1849. 

ant;  which  is,  he  may  plead  being  robbed,  which  shall  be  ^ntwisls 

a  good  plea  in  the  last  case,  and  not  in  the  first"    You  can-  ^* 
not  retain  the  verdict  upon  the  common  count.] 

Sir  F.  JKetty,  ChanneU,  Seijt,  Sir  J.  BayUj/i  and  Bamll, 
contr^ — As  to  the  last  point,  they  contended  that  the  true 
meaning  of  the  terms  of  the  letter  was,  that  the  defendants 
might  invest  half  the  proceeds  in  silk  if  they  pleased,  but 
that  they  were  not  bound  to  do  so;  that  this  question  turned 
upon  the  passage  in  the  letter  of  the  26th  of  December,  and 
such  was  the  fair  and  reasonable  construction  of  the  order: 
and  as  to  the  first  and  second  objections  which  had  been 
raised  by  the  defendants  to  the  direction  of  the  learned 
judge,  that,  assuming  the  declaration  to  set  out  the  true  con- 
tract between  the  parties,  the  jury  should  have  been  specifi- 
cally directed  that  it  was  a  contract  under  which  the  defend- 
ants were  not  bound  to  invest  any  part  of  the  proceeds  until 
they  should  have  received  all  and  every  part  of  them,  and 
that  the  objection  did  not  amount  to  a  question  of  variance; 
that  time  was  an  essential  part  of  the  contract,  which  was 
indivisible ;  that  the  defendants  had  not  received  the  whole 
of  the  proceeds,  and,  consequently,  were  not  liable  under 
this  form  of  declaration ;  and  that  the  learned  judge  had 
not,  with  a  sufficient  degree  of  explicitness,  pointed  out  to 
the  jury  what  was  the  precise  duty  of  the  defendants. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — (Ajfter  stating  the  pleadings,  his  Lord- 
ship proceeded :)  On  the  argument  of  this  case.  Sir  Fitzroy 
Kelly  insisted  that  I  had  misdirected  the  jury  in  three  re- 
spects, and  that  the  damages  were  excessive. 

The  nudn  objection  was,  that  the  issue  on  the  second  plea 
ought  to  have  been  directed  to  be  found  in  favour  of  the 
defendants. 
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This  depends  upon  the  question  in  what  sense  the  tenn 
"proceeds^  is  to  be  understood  in  that  issue.  If  it  mean 
the  tohok  proceeds  of  the  goods  consigned,  after  the  whole 
should  be  sold,  and  the  allegation  in  the  declaration  is»  that 
after  the  whole  proceeds  were  receiyed,  the  defendants  could 
have  bought  silk  at  China  at  the  prices  agreed  upon,  that 
issue  ought  to  have  been  found  for  the  defendants,  for  the 
fact  was  not  so ;  but  if  it  mean  that,  after  they  received 
some  of  the  proceeds,  they  could  have  bought  silk  at  the 
prices  specified,  the  issue  ought  to  be  found  for  the 
pliuntiffs. 

In  deciding  this  question,  we  are  to  assume  that  the  con- 
tract is  correctly  set  out  in  the  declaration*  It  seems  to  us 
that  the  true  meaning  of  the  contract,  as  there  set  out,  is 
not  that  every  part  of  the  proceeds  is  to  be  received  before 
a  remittance  is  to  take  place;  for  then,  if  the  consignment 
was  large  and  took  a  great  time  to  sell,  the  period  of  remit- 
tance might  be  indefinitely  postponed,  and,  indeed,  never 
take  place  at  alL  Were  the  defendants  to  hold  the  proceeds 
till  the  very  last  article  was  sold?  We  think  not;  but  the 
receiving  being  a  continuing  act,  taking  place  from  time  to 
time,  ttiey  were  to  remit  the  proceeds  in  a  reasonable  time 
after  they  beffan  the  receiving,  not  after  they  ended  it;  and 
that  reasonable  time  would  commence  so  soon  as  a  part, 
considerable  enough  to  be  remitted,  was  received,  and  would 
not  expire  until  the  defendants  could  ascertain  in  what 
mode  they  were  to  remit  that  portion  of  the  proceeds — the 
whole  being  to  be  remitted  in  tea,  or,  if  the  price  of  that 
article  was  beyond  certain  limits,  then  one-half  in  silk. 

Putting  that  reasonable  interpretation  on  the  contract,  the 
allegation  that  the  defendants  received  the  proceeds  does  not 
mean  that  they  received  the  whole  proceeds  of  the  whole  of 
the  consignment,  but  that  they  received  a  part  or  parts,  for 
the  remittance  of  which  more  than  a  reasonable  time  had 
elapsed ;  and  the  second  plea  means  only,  that  after  ihey  had 
so  received  such  part  or  parts  of  the  proceeds,  the  defendants 
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could  not  have  bought  any  silk  as  alleged.  In  this  view  1848. 
of  the  meaning  of  these  pleadings,  there  was  evidence  in 
support  of  die  plaintiffs'  case  well  worthy  of  the  consider- 
ation of  the  jury ;  for  the  defendants,  by  a  letter  of  the 
13th  of  February,  1844,  admit  that  raw  silk  was  obtainable 
at  one  time  at  the  limits,  and  they  give  an  excuse,  which  is 
palpably  wrong,  for  not  executing  the  order  at  that  time, 
and  the  jury  might  well  consider  them  as  having  given 
judgment  against  themselves.  We  therefore  think  that 
this  objection  ought  not  to  prevaiL 

The  second  ground  of  supposed  misdirection  was,  that  the 
jury  were  not  sufficiently  informed,  supposing  this  to  be  the 
true  construction  of  the  contract ;  but,  from  the  statement 
of  the  learned  counsel  and  of  my  note,  it  is  clear  that  the 
question  was  properly  left  to  the  jury,  and  quite  sufficiently 
explained. 

The  third  ground  of  objection  was,  that»  according  to  the 
true  construction  of  the  letter  of  order,  (December  26, 1842), 
there  was  no  positive  direction  to  invest  one-half  in  silk  if 
tea  could  not  be  purchased  at  the  prescribed  limits:  the 
words  of  the  letter  being,  ^*  you  may  invest,''  but  only  a  peiv 
mission  to  do  so,  leaving  the  matter  in  the  discretion  of  the 
defendants.  But  we  think  that,  looking  at  the  whole  of 
the  letter,  these  words  are  to  be  construed  to  be  directory, 
because,  in  the  same  sentence  in  which  discretion  is  intended 
to  be  left,  it  is  so  expressly  stated.  In  truth,  it  is  only  a 
courteous  mode  of  ordering  the  silk  to  be  purchased. 

Lastly,  it  was  said  the  damages  were  too  large,  and  so 
I  thought  at  the  trial ;  but  no  new  trial  will  be  granted  on 
this  account,  if  the  plaintiffs  will  reduce  the  damages  to 
what  they  ought  to  have  been,  viz.  as  the  Court  intimated, 
by  one-half. 

Bule  accordingly. 
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Jan.  12.  Badham  o.  Badham. 

In  a  cause  J.N  this  case  an  action  of  covenant  had  been  brought  npon 

referred  to  ar-  ^^  indenture,  to  which  the  plaintiff  and  defendant  and 

orderof  nLT*  ^^^^  Other  persons  were  respectively  parties.     The  de- 

PrioiythearbU  fendant  had  pleaded  (inter  alia)  non  est  factum;  upon  which 

award  in  ftivoar  plea  issue  was  jomed^  and  the  cause  went  down  to  War- 

mfwho'Seii.  ^^^  ^^^  ^^'^  **  *^®  liGnt  Assizes»  1847,  when  it  was  refer- 

npon  signed  j-gd,  bv  an  order  of  Nisi  Prius,  to  the  decision  of  an  arbi- 

judgment. 

The  piaintiir      trator.     The  arbitrator  made  his  *award  in  the  month  of 
to  set  aside  the  Juuc  following;  in  favour  of  the  defendant,  who  agned 
Sr^Ish^    judgment  on  the  19th  of  the  same  month, 
senred  npon  the      On  the  9ih  of  November,  in  Mchaehnas  Term  hsti 

defendant. 

The  defendant  Cfray  obtained  a  rule,  calling  on  the  several  defendants 

before  the  ar-  ^  shew  causc  why  the  award  should  not  be  set  aside,  on 

'uTiSrs'rSe  ^^^  ground  that  it  was  bad  in  several  respects.     After  this 

obtained  a  rule  had  bccn  served  on  the  defendant's  attorney,  an  order 

Jadge's  order  ,  .      ,  _  ,  i-       .  n   i 

to  stay  aU  far.  was  made,  at  the  instance  and  on  the  application  of  the 
higB SntUtte  defendant,  by  Piatt,  B.,  that  all  further  proceedings  in  the 
plaintiff  shonld  causc  should  be  Stayed  until  the  plaintiff  should  have  given 

have  given  ■•-  •  .  , , 

cnrityforcosta:  such  security  for  the  defendant's  costs  as  the  Master  should 
theConrt  could  approve.  The  above  rule,  having  come  on  for  argument  at 
^^^pf^on  ^^  termination  of  the  last  day  of  Mchaehnas  Term,  was 
for  setting  aside  enlarged  to  the  first  day  of  the  present  term :  the  plaintiffs 

tne  award  wnilst 

this  order  counscl  to  be  at  liberty  to  make  any  preliminary  objections 
S;^'"      totherule. 

Wutehurst  now  shewed  cause. — The  plaintiff  is  not  en- 
titled to  be  heard,  whilst  the  order  of  Piatt,  B.,  is  in  force 
and  not  complied  with.  In  Murray  v.  Silver(a)j  Tindatf 
C.  J.,  says, ''  It  is  difficult  to  say  that  taking  out  a  rule  to 
discontinue  is  not  taking  a  step  in  the  cause.  In  order  to 
perfect  it,  the  plaintiff  must  go  on  and  procure  the  costs  to 

(a)  1 C.  B.  638. 
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be  taken;  which  clearly  would  be  taking  a  proceeding  in  the  1848. 
cause."  la  Ball  y*  Stanku(a\  Parfe^B.^says,  ^'I  was  strongly 
inclined  to  think  that  le  term  'fu;th:r  proceedings.'  inl.e 
previous  order^  meant  only  the  ordinary  proceedings,  with 
a  view  to  final  judgment;  and  under  that  impression  I 
granted  the  order  for  holding  the  defendant  to  bail.  The 
point  was  ably  argued  by  Mr.  WUUnms^  on  moving  for  the 
present  rule,  and  I  am  now  satisfied  that  my  first  impression 
was  wrong,  and  that  this  is  clearly  a  collateral  proceeding 
in  the  cause,  although  not  a  necessary  proceeding  towards 
final  judgment."  That  was  the  case  of  an  order  to  arrest 
the  defendant,  which  the  plaintiff  had  obtained,  which  was 
altogether  a  collateral  proceeding.  In  Wyatty.  Prebble{b\ 
Littledale,  J.,  says,  **I  think  you  cannot  be  allowed  to 
enlarge  your  rule,  as  that  enlargement  would  be  a  '  pro- 
ceeding,' and  therefore  in  violation  of  the  rule  which  has 
been  drawn  up,  with  a  stay  of  proceedings."  The  plaintiff 
has  therefore  no  locus  standi  here. 

Cfrtnf,  in  support  of  the  rule. — This  rule  ought  to  be 
made  absolute.  It  is  not  just  that  the  plaintiff  should  be 
deprived  of  his  legal  right  to  set  aside  the  award,  merely  on 
the  ground  that  he  has  not  given  security  for  costs  which 
it  may  not  be  in  his  power  to  obtain.  The  ordinary  opera- 
tion of  an  order  staying  proceedings  till  security  for  costs  is 
given,  does  not  deprive  the  plaintiff  of  any  legal  right,  but 
merely  operates  so  far  as  to  delay  him  in  his  proceedings ; 
whereas,  if  the  effect  which  the  defendant  endeavours  to 
give  to  the  order  were  held  to  be  correct,  the  plaintiff 
would  be  too  late  to  move  to  set  aside  the  award,  and  so 
woidd  not  only  be  delayed,  but  would  also  be  deprived 
of  his  right  to  make  that  motion.  The  Court  will  not 
assume  that  the  plaintiff  can  find  security  for  costs,  [^/e&r- 
saUf  B. — How  can  you  be  heard  whilst  the  order  remains 

(a)  6  M.  &  W.  d96.  (b)  6  Dowl.  P.  C.  268. 

VOL.  I.  H  H  H  fiXCH. 
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in  force  ?    We  can  only  make  the  rule  absolute  upon  leca* 
rity  being  given.] 

Per  Curiam  (a). — The  present  rule  will  neither  be  made 
absolute  nor  discharged,  but  the  plaintiff  may  have  liberty 
to  move  as  he  may  be  advised,  after  having  given  secoritj 
for  costs  (&)• 


(a)  Pollodt,  C.  B.,  ParAej  B,, 
Aldersan,  B.,  PlaU^  B. 

(b)  In  the  course  of  the  same 
term,  the  plaintiff  ob tuned  an  or- 
der to  set  aside  hla  own  order  for 
security  for  costs.  Orn^^  there- 
upon, obtained  a  rule  to  revive 


the  former  rule,  and  to  shew  eaaie 
why  the  award  should  not  be  set 
aside ;  which  rule  was  afterwardi, 
in^this  term,  discharged  upon  the 
merits,  the  award  being  held 
good. 


Jan.  12.  Henry  v.  Nash.— (Same  o.  Twentynaeven  Others 

severally.) 

X  HE  Attorney^  General  had  obtained  a  rule,  in  Trinity 


The  plaintiir 

twenty-eight      Term,  1846,  calling  on  the  plaintiff  to  shew  cause  why  the 
:^::^y  ?^^  should  not  dect  upon  which  one  of  the  twenty- 

railway  direc- 
tors, in  Janu- 


ary»  1846, in 
the  following 
month  deliver- 


eight  actions  above  mentioned  he  would  proceed  to  trial, 
and  why  all  further  proceedings  in  the  mean  time,  except 
in  the  case  which  the  plaintiff  should  so  elect,  should  not 
K  ^^'d'^^.'  ^^  stayed  until  after  the  trial  of  such  action,  by  which  the 
rationfi,  to  defendants  would  be  bound,  and  why  the  defendants  should 
fendanto  plead-  iiot  bc  relieved  from  all  costs  incurred  subsequently  to  the 
faf  ^'^ent      29th  of  JanuBjy,  1846,  except  in  such  action. 

the  pendency  of 

another  action  ;  in  one  action  a  defendant  withdrew  his  plea  and  pleaded  in  bar,  and  npoD  thit 
plea  iasne  was  joined,  and  the  cauae  was  referred  to  arbitration  at  the  sittings  after  the  follow- 
ing Trinity  Term,  all  the  parties  agreeing  to  be  bound  by  the  award,  and  the  plaintiff  subse- 
quently had  an  award  in  his  ftivour.  In  Trinity  Term,  the  plaintiff  had  judgment  on  demonw 
to  the  plea  in  abatement  in  one  action,  whereupon  the  plaintiff  demanded  joinders  in  demurrer 
in  the  twenty-six  others,  but  offered  to  consolidate.  The  defendants  having  obtained  a  rale  ia 
Trinity  Term,  calling  on  the  plaintiff  to  elect  upon  which  to  proceed,  and  to  be  relief ed  tnm 
costs  incurred  since  the  time  of  pleading  in  abatement,  and  in  the  mean  time  to  stay  proceed- 
ings : — The  Court  held,  that  the  rule  ought  to  be  discharged,  but  suggested  that  it  should  be 
disposed  of  by  consent,  as  if  it  had  been  obtained  after  the  award  was  made,  in  which  esse  the 
plaintiff  would  be  entitled  to  his  debt  and  costs  in  pursuance  of  the  award,  and  of  costs  ineaired 
since  the  time  of  pleading  in  abatement,  with  costs  of  all  the  writs,  and  that  all  proceedings 
would  be  stayed,  except  in  the  cause  referred. 
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It  appeared  from  the  defendants'  affidavits,  that  the  plain-  IS4S. 
tiff  had  bronght  twenty-eight  separate  actions  against  the 
defendants,  who  were  members  of  the  provisional  committee 
and  directors  of  the  Derby,  Uttozeter,  and  Stafford  Bail- 
way  Company,  for  surveying  and  work  done  for  them  by 
the  plaintiff.  The  amount  of  the  sum  claimed  exceeded 
£4000«  Writs  were  issued  against  the  several  defendants 
in  the  early  part  of  January,  1846.  On  the  19th  of  that 
month  the  plaintiff's  attorney  received  the  following  letter 
from  the  solicitors  of  the  company : — 

'*  Henry  v.  INTaslu^Same  v.  Ede,  &c.  &c. 

''Gentlemen, — ^In  consequence  of  your  having  com- 
menced actions  against  the  above-named  defendants,  with 
many  others,  for  a  similar  amount,  which  we  presume  you 
consider  to  be  due  from  them  as  directors  and  provisional 
committee-men  of  the  Derby,  Uttozeter,  and  Stafford  Bail- 
way  Company,  we  hereby  give  you  notice,  that,  shoidd 
there  be  any  liability  on  their  parts,  we  consider  the  same 
is  a  joint  liability,  and  beg  to  inform  you  that  we  have 
received  instructions  to  defend  all  actions  commenced  against 
any  member  of  the  above  company,  and  that  we  are  pre- 
pared to  give  you  any  undertaking  that  you  may  require  to 
try  the  merits  that  Mr.  Henry  may  think  proper  to  bring 
against  any  such  member.  We  therefore  request  that  you 
will  do  us  the  honour  to  inform  us,  in  the  course  of  to- 
morrow, of  the  names  of  the  provisional  committee-men  or 
provisional  directors  against  whom  you  have  issued  writs, 
informing  us  of  the  names  of  those  served  and  those  not 
served,  and  we  will  undertake  to  appear  to  all  those  actions 
where  the  parties  have  not  been  served,  upon  your  forward- 
ing to  us  the  copies  of  the  several  writs  against  such  parties. 
Should  you,  however,  decline  to  comply  with  our  request, 
we  beg  to  inform  you  that  we  will  appear  for  as  many 
defendants  as  you  like  to  include  in  one  writ;  but  should 
this  offer  also  be  refused,  we  shall  feel  obliged  by  your 

H  u  u  2 
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1848.  giving  us  the  names  of  all  the  parties  agunst  whom  yon 
have  issued  or  intend  to  issue  writs,  in  order  that  we  may 
make  such  application  or  applications  to  the  Court,  fiom 
time  to  time,  as  counsel  may  advise. 

"  YouiB,  &c** 

On  the  23rd  and  25th  of  February,  twenty-dght  dedara* 
tions,  in  all  the  actions,  were  delivered,  which  were  iden* 
tical  in  every  respect,  with  the  exception  of  the  names 
of  the  difierent  defendants.  On  the  27th,  the  defendants 
pleaded  separately,  in  abatement,  the  pendency  of  another 
action  agfdnst  another  individual  for  the  same  damu  On 
the  16th  of  April,  in  the  case  of  Henry  v.  Ede,  the  plea 
in  abatement  was  withdrawn,  and  the  defendant  pleaded 
non  assumpsit,  upon  which  plea  issue  was  joined,  and  the 
cause,  when  called  on  for  trial  at  the  dttings  after  Trinity 
Term,  1846,  was  referred  to  arbitration,  the  defendants 
in  each  action  agreeing  to  be  bound  by  the  result  of  that 
action.  On  the  17th  of  November,  1847,  an  award  was 
made  in  favour  of  the  plaintiff  for  £180.  On  the  3rd  of 
June,  1846,  in  the  case  of  Henry  v.  Goldney{a\  the  Court 
of  Exchequer  gave  judgment  for  the  plaintiff,  against  the 
plea  in  abatement ;  and  on  the  5th,  the  plaintiff's  attorney 
demanded  joinders  in  demurrer  in  twenty-ox  of  the  above 
actions. 

It  appeared  by  the  plaintiff's  affidavits,  that  the  plain- 
tiff's attorney  made  several  offers  to  consolidate  the  actions 
shortly  after  they  were  commenced;  that  on  the  6th  of 
June  he  made  a  similar  offer  before  a  judge  at  chambers; 
and  agun  on  the  day  when  the  decision  in  favour  of  the 
plaintiff  was  given  on  the  demurrer  to  the  plea  in  abatement ; 
and  that,  in  consequence  of  the  defendants  taking  no  notice 
of  the  plaintiff's  offer  to  consolidate  the  actions,  demands 
for  joinders  in  demurrer  had  been  made ;  and  that  defendants 

(a)  15  M.  &  W.  104. 


Nash. 
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had  joined  in  demurrer.     The  above  rule  had  been  enlarged 
from  time  to  time^  by  consent  of  the  parties. 

Martin  and  CrompUm  (T.  Janes  with  them)  now  shewed 
cause. — The  only  part  of  the  rule  which  will  be  much  relied 
upon  by  the  defendants,  will  be  that  by  which  they  seek  to 
be  relieved  from  costs  incurred  subsequently  to  the  19th  of 
January.  This  application  is  too  late ;  the  defendants  should 
have  come  promptly.  The  plaintiff  could  not  safely  accede 
to  the  proposal  on  the  part  of  the  defendants'  attorney^  as 
he  did  not  know  whether  he  had  any  authority  from  them 
to  appear:  Bayleyy.  Buckland{a).  The  Court  will  not 
stay  the  proceedings,  and  the  case  of  Giles  v.  Tooth  (b)  is 
an  express  authority  upon  this  point.  There,  the  plaintiffs 
having  brought  eleven  actions  against  as  many  directors  of 
a  railway  company,  for  the  recovery  of  the  same  demand, 
the  Court  refiised  to  stay  proceedings  in  all  actions  but  one. 
fFilde,  C.  J.,  there  says,  "  It  is  perfectly  competent  to  the 
plidntiffs  to  proceed  against  any  one  of  the  parties  sepa- 
rately, unless  the  defendant  so  sued  can  give  them  a  better 
writ  against  the  whole  of  the  joint  contractors ;  and  if  any 
difficulty  presents  itself,  it  is  one  that  is  occasioned  solely 
by  the  fiM^t  of  the  defendants  having  entered  into  so  incon- 
venient a  partnership."  [Parke,  B. — In  the  present  case, 
the  plaintiff  was  anxious  and  offered  to  consolidate  the  ac- 
tions.] In  Newton  v.  Belcher  (c),  the  case  of  Giles  v.  Tooth 
was  fiilly  recognised,  and  acted  upon  by  the  Court  of 
Queen's  Bench.  What  reason  is  there  why  the  plaintiff 
should  not  have  his  costs?  The  defendants  have  been  de- 
feated upon  their  pleas  in  abatement. 

TTie  Attorney 'General  and  BramweU,  oontrsL — The  rule 
ought  to  be  made  absolute.  This  action  is  clearly  for  a  joint 
matter.     Here  are  twenty-eight  separate  actions  brought^ 

(a)  Ante,  p.  1.    (&)  3  C.  B.  665.    (c)  16  Law  J.,  N.  S.,  Q.  B.,  37- 
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1848.  and  a  demand  made  of  £4000,  and  only  £180  awarded. 
Came  v.  Legh  {a)  was  similar  to  the  present  case.  There 
the  Court  interfered,  and  stayed  the  proceedings  in  the 
other  actions  without  costs,  costs  being  paid  in  one  only. 
In  Newton  v.  Blunt  (£),  where  two  separate  actions  were 
brought  against  two  joint  contractors,  and  the  debt  and 
costs  had  been  paid  in  one  action,  the  Court  held  that  an 
order  staying  proceedings  in  the  other  action,  without  costs^ 
was  right. 

Per  Curiam  (c). — The  present  rule  must  be  discharged. 
But  since  the  defendants  would  be  entitled  to  relief,  by  an 
application  to  this  Court  in  the  nature  of  an  audita  querelAy 
founded  upon  the  award  in  the  case  of  Henry  v.  Ede^  which 
has  been  made  since  the  present  rule  was  obtained,  if  the 
plaintiff  should  proceed  in  any  other  action  than  tliat»  and 
since,  upon  such  motion,  the  Court  might  impose  snch 
terms  in  all  the  actions  but  that  of  Henry  y.  Ede  as  they 
should  consider  equitable,  the  preferable  course  wiD  be  ta 
dispose  of  the  present  rule  as  upon  such  motion. — ^Thia 
suggestion  being  adopted  by  the  parties,  the  Court  said: 
We  think  that  the  plaintiff  is  entitled  to  his  debt  and  costs 
in  the  case  of  Henry  v.  Ede,  in  pursuance  of  the  award  in 
his  favour ;  and  that  he  ought  to  have  the  costs  of  all  the 
writs  in  the  other  actions,  with  costs  firom  the  time  of  plead- 
ing in  abatement,  including  those  of  the  present  rule,  which 
will  be  absolute  to  stay  all  further  proceedings,  with  the 
exception  of  those  in  Henry  y.  Ede^ 

Rule  accordingly. 

(a)  6  B.  &  C.  124.  (6)  8  G.  B.  075. 

(c)  Polhck^  C.  B.,  Pwrhe,  B.,  AUkrmm^  B.,  PUot^  B« 
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1848. 

Jones,  Assignee  of  Adams,  an  Insolvent  Debtor,  v,  Jan.  31. 

Smith. 

xxSSUMPSIT  by  the  plaintiff,  assignee  of  Samuel  Adams,  In  actions  of 

an  insolvent  debtor,  for  money  lent,  and  on  an  account  ^^^  /f  a  ^ 

siated.     The  defendant  pleaded,  first,  non  assumpsit,  and,  ^^^^^^^^  ^^e 

secondly,  "  that  the  plaintiff  was  not  assignee  of  the  debts,  proper  mode  of 

estate,  and  effects  of  the  said  Samuel  Adams,*^  modo  et  tageoftbenon- 

fprm^  concluding  to  the  country,  and  upon  these  pleas  oXras^^Me 


issue  was  joined.    At  the  trial  of  the  cause,  before  the  '?  ^y  f  trajene 

"  that  the  piain- 

Under-sheriff  of  Berkshire,  it  appeared  that  the  plaintiff  was  tiffs  are  aasig- 
not  sole  assignee  of  Adams,  but  that  another  assignee  had  fonnA,  and  not 
been  appointed,  who  had  refused  to  act    It  was  therefore  ^bJ[|^e^. 
contended  (amongst  other  ol]gections  raised)  that  the  non- 
joinder of  the  other  assignee  was  a  fatal  objection  imder 
the  second  issue,  and  that  the  plaintiff  ought  to  be  non-* 
suited.     The  under-sheriff,  however,  was  of  a  contrary 
opinion,  and  the  plaintiff  had  a  verdict,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

MUler  having  accordingly  obtained  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered, 

Martin  shewed  cause  (Jan.  28.) — ^The  verdict  was  rightly 
entered  in  favour  of  the  plaintiff,  inasmuch  as  the  objection 
to  the  non-joonder  of  the  assignee  cannot  be  taken  advan- 
tage of  under  this  issue.  The  proper  way  of  nusing  the 
defence,  if  the  other  assignee  ought  to  have  been  joined, 
was  by  plea  in  abatement.  By  the  7  &  8  Vict,  c  96, 
sect.  10,  the  insdvent's  property  is  vested  in  the  assignees, 
and  it  is  submitted  that,  although  this  statute  vests  the  pro- 
perty, it  does  not  affect  the  right  of  the  assignees  to  sue 
separately.      The  case  of  Snelgrove  v.  Hunt  {a) ^  in  which 

(a)  2  Stark.  424. 
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1848.        Abbott,  C.  J.,  was  of  opinion  that  the  non-joinder  of  an 

Bignee  of  a  bankrupt  was  ground  of  nonsuit  under  the  plea 
of  the  general  issue,  will  be  relied  on.  That  case  was  after- 
wards moved  in  banc  (a),  and  although  the  Court  refused 
any  rule,  yet  the  judgment  of  Bajfley,  J.,  went  upon  the 
ground  that  the  declaration  was  founded  entirely  upon  prcH 
mises  to  the  assignees.  Another  case,  AUvan  v.  Fumwal{b}, 
was  also  referred  to  on  moving  for  this  rule,  but  it  is  diffi- 
cult to  see  what  bearing  that  case  has  upon  the  present. 
The  only  question  under  this  issue  isi,  whether  the  plaintiff 
was  assignee  of  the  insolvent,  and  it  was  proved  that  he 
was.  The  plaintiff  is  therefore  entitled  to  retain  the  ver- 
dict. [^Parke,  B. — Supposing  that  the  other  assignee  should 
have  been  joined,  what  would  be  the  form  of  plea?]  The 
proper  plea  is  in  abatement ;  this  plea  does  not  state  that 
Jones  was  not  sole  assignee.  In  1  Wms.  Saund.  291  k,  it 
is  said  that  ''in  actions  by  executors,  they  ought  all  to  join* 
But  if  one  bring  an  action,  either  of  debt  upon  bond  or 
assumput,  as  well  as  tort,  it  seems  settled  that  the  defend- 
ant can  only  take  advantage  of  it  by  pleading  in  abatement, 
after  oyer  of  the  probate,  that  the  other  executor  mentioned 
therein  is  alive,  not  named.  If  the  defendant  plead  the 
general  issue,  he  is  too  late;  he  cannot  come  at  the  fact  of 
there  being  another  executor."  (He  also  referred  to  Codl 
Dig.,  tit.  "Abatement,"  E.  (13)> 

Milkr^  in  support  of  the  rule. — The  case  of  the  assignees 
of  an  insolvent  debtor  differs  from  that  of  executors.  By 
the  10th  section  of  the  7  &  8  Vict.  c.  96^  which  amends 
the  Stat.  6  fiB  Vict,  c  116,  the  property  of  the  insolvent 
is  completely  and  jointly  vested  in  the  assignees.  The  as- 
signees are  the  representatives  of  the  insolvent,  not  singly, 
but  as  a  body.  The  right  of  action  is  vested  in  all  of  them, 
and  they  ought  all  to  be  made  pluntiffs  in  a  suit     It  is 

(a)  1  Chit.  Bep.  71.  (b)  1  C,  M.,  &  R.  200. 
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admitted  that  where  the  promiae  was  made  to  the  assignees,  1848. 
they  ought  all  to  join,  and  that  if  they  did  not,  it  would  be 
ground  of  nonsuit  under  this  plea.  But  the  statement  of 
the  promise  is  a  formal  matter,  and  it  makes  no  difference 
whether  it  be  made  to  them  or  not.  Suppose  there  are  three 
assignees,  and  two  only  sue,  those  who  sue  are  not  the 
assignees.  The  rule  with  respect  to  executors  does  not 
hold  good  in  the  case  of  assignees ;  executors  may  renounce, 
and  that  does  not  appear  upon  the  record,  unless  the  fact 
be  stated.  In  Can  v.  Bead  (a),  it  was  held  by  Lord  Hard" 
wiche,  that  payment,  by  a  debtor  to  a  bankrupt  estate,  of 
the  debt  to  one  assignee,  is  not  a  discharge :  he  should  have 
taken  a  receipt  likewise  from  the  co-assignee.  [Parke,  B., 
referred  to  Janes  v.  Yates  (£),  Wallace  v.  Kelsall{c),  Gordon 
Y.  Ellis  (<f),  Taylor  y.  Buchanan  («).]  Bloxam  y.  Hvb* 
bard{f)  was  an  action  of  tort — He  also  referred  to  HoU 
land  Y.  Phillips  (jff),  [Parke,  B. — In  Scott  y.  Godwin  (Ji), 
it  was  held  that  one  assignee  of  a  reversion  could  not  sue 
alone.  Alderson,  B. — What  does  the  second  issue  mean  ? 
Is  the  question  raised  by  it  whether  the  plaintiff  is  sole  as- 
signee?] 

Cur.  adv.  yult 

Pollock,  C.B.,  now  sud: — In  this  case,  which  was 
lately  argued,  when  cause  was  shewn  against  a  rule  obtained 
to  enter  a  nonsuit  upon  a  point  reserved  by  the  sheriff  of 
Berkshire,  we  are  of  opinion  that  the  rule  ought  to  be  made 
absolute.  The  question  was,  whether  the  assignee  of  an 
insolvent  debtor  had  a  right  to  sue  alone  upon  a  promise 
made  to  the  insolvent,  there  being  another  assignee  not 
joined  in  the  action :  the  defendant's  plea  being,  that  the 
plaintiff  was  not  assignee  of  the  debts,  estates,  and  effects 

(a)  3  Atkyns,  695.  («}  4  B.  &  C.  419. 

(6)  9  B.  &  C.  632.  (/)  6  East,  407. 

(c)  7  M.  &  W.  264.  (ff)  1  Bos.  &  P.  67- 

(<l)  7  Man.  &  G.  620«  (A)  10  Ad.  &  £11.  149. 
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184&  of  the  inaolventy  modo  et  form&.  It  waa  contended^  on  the 
|)art  of  the  phiintiif,  in  shewing  cause  against  the  mky  that 
the  assignees  of  an  insolvent  or  bankrupt  were  tenants  in 
common^  and  that  any  one  of  them  might  sue  alone^  as  in 
the  case  of  executors ;  it  being  admitted  that,  where  there 
are  two  executors,  one  may  sue  alone^  unless  the  non-joinder 
of  his  co-executor  be  taken  advantage  of  by  a  plea  in  abate* 
ment.  But  we  are  of  opinion,  that  the  rule  which  exists  in 
the  case  of  executors  does  not  apply  to  that  of  the  assignees 
of  a  bankrupt  or  insolvent.  Executors  are  seised^  as  the 
books  state,  per  my  etper  taut^  and  each  executor  represents 
the  testator,  and  may  himself  dispose  of  the  property. 
Such  is  not  the  case  with  the  assignees  of  a  bankrupt  or 
insolvent ;  and,  without  going  so  £sir  as  the  case  of  Can  y. 
Read,  where,  in  substance.  Lord  Hardwiche  seemed  to  think 
that  the  consent  of  both  the  assignees  of  a  bankrupt  was 
necessary  to  ^ve  a  valid  dischaige,  it  appears  to  us  that  the 
principle  upon  which  the  present  case  ought  to  be  deeided 
is  to  be  found  in  the  case  of  ScoU  v.  Godwin.  That  was 
an  action  by  one  assignee  of  a  rever^on.  It  appeared  on 
the  record  that  there  were  two  assignees  of  the  reversion, 
but  there  was  no  averment  that  the  assignee  who  had  not 
been  joined  as  a  plaintiff  was  dead  There  is  a  very  long 
and  learned  judgment,  given  by  Chief  Justice  £yre  in  that 
case,  which,  in  prindple,  is  dedsive  of  the  present.  He 
there  marks  the  distinction  between  parties  in  actiona  of 
contract  and  actions  of  tort  A  contract  with  traders,  if  they 
become  bankrupt,  becomes  a  contract  with  the  asdgnees, 
according  to  the  statute,  precisely  as  if  the  asdgnees  had 
themselves  been  parties  to  the  contract.  Now  it  is  dear, 
and  the  regular  practice,  that  if  there  be  several  parties  to 
a  contract,  although  the  non-joinder  of  a  co-defendant  can 
only  be  taken  advantage  of  by  a  plea  in  abatement,  the 
rule  is  otherwise  with  respect  to  the  non-joinder  of  pUun- 
tiffs.  In  the  case  already  alluded  to,  of  Scott  v.  Godwm, 
Eyre,  C.  J.,  says,  **  The  question  on  this  demurrer  (which 
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18  now  to  be  considered  in  the  nature  of  a  general  demurrer,  1848. 
the  special  causes  having  been  abandoned)  is,  whether  the 
plaintiff  has  shewn  in  his  deckration  a  title  to  sue  as  assignee 
of  the  reversion.  That  title  is  to  be  collected  from  the 
operation  of  law  on  the  deeds  which  are  therein  stated.  I 
take  it  to  be  most  dear,  that  the  operation  of  law  upon 
those  deeds  is  to  constitute  John  and  Kobert  Scott  joint 
assignees.  The  effect  of  this  is,  that  the  defendant's  cove- 
nants became  also,  by  operation  of  law,  contracts  with  John 
and  Bobert  Scott  jointly ;  and  that  all  causes  of  action  tx> 
them,  arising  out  of  these  contracts,  must  follow  the  nature 
of  the  contracts,  and  must  arise  to  John  and  Kobert  Scott 
jointly.  In  fact,  John  Scott  has  declared  on  a  covenant 
made  with  John  and  Bobert  Scott,  but  has  supposed  him- 
self  capable  of  sustaining  an  action  alone  for  the  breach  of 
n.  Now  that  this  is  fundamentally  wrong  there  can  be  no 
doubt ;  and  the  principle  upon  which  it  is  wrong  was  not 
denied  in  the  ailment.  It  is  only  the  application  of  the 
principle  to  this  particular  case,  as  it  stands  on  the  record, 
that  is  disputed."  The  learned  Chief  Justice,  after  discuss- 
ing the  several  cases  upon  the  subject,  and  particularly  that 
of  Bice  V.  Skate  {a\  proceeds: — ^^In  truth,  till  that  case,  it 
seems  to  have  been  the  usual  course  to  nonsuit  the  plaintiff, 
if,  on  the  trial  of  an  action  of  assumpsit,  it  appeared  the  de- 
fendant had  a  partner  who  was  not  sued ;  as  it  remains  now 
the  course  to  nonsuit  the  plaintiff  if  he  has  a  partner  not 
made  a  co-plaintiff.  I  am  not  called  upon  to  inquire  whe- 
ther the  rule  in  tort,  to  which  it  is  said,  in  NeUhorp  v.  Dor^ 
rififfton(b),  that  Sir  William  Jones,  a  sound  and  able  lawyer, 
accorded  hcmtanterf  be  well  established  or  not.  If  a  tort,  in 
respect  of  joint  property,  can  be  joint  or  several,  it  is  very 
well ;  a  breach  of  a  joint  contract  with  two  or  more  cannot 
be  joint  and  several.  This  plaintiff  could  not  sue  alone; 
therefore  we  are  of  opinion  that  there  must  be  judgment  for 

(a)  5  Burr.  2613.  (h)  2  Lev.  113. 
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18-18.  the  defendant."  The  question,  how  advantage  could  be 
taken  of  the  non-joinder  of  an  assignee  of  a  bankrupt  in  an 
action  of  trover  brought  by  the  assignees  for  a  ship  belong- 
ing to  the  bankrupt's  estate,  was  considered  in  the  case  of 
Bloxam  y.  Hubbard^  and  it  was  held  that  the  assignees  might 
so  sue,  subject  only  to  a  plea  in  abatement,  and  recover  their 
portional  part  of  the  damage;  and  there  Lord  EUenbarovgh 
says,  '^  It  is  now  too  well  settled  to  be  any  longer  disputed 
in  a  court  of  law,  that  the  defendant  can  only  avail  himself 
of  an  objection  of  this  sort,  viz.  that  all  tbe  several  part 
owners  of  a  chattel  have  not  joined  in  an  action  of  trespass, 
or  of  tort^  brought  in  respect  to  it,  by  plea  in  abatement" 
In  the  case  of  Snelgrove  v.  Hunt,  which  was  cited  in  the 
argument,  Lord  Tenterden  most  certainly  laid  it  down,  that 
if  there  are  two  assignees  of  a  bankrupt,  both  must  join,  and 
that  one  alone  could  not  maintain  an  action  upon  a  contract 
to  both ;  and  such,  I  believe,  has  ever  since  been  the  opinion 
of  the  profession.  The  assignees  in  the  present  case,  to 
whom,  by  the  Insolvent  Act,  is  transferred  the  contract  with 
the  insolvent,  are  reaUy  in  precisely  the  same  situation,  in 
that  respect,  as  are  the  assignees  of  a  reversion  under  the 
statute  of  Hen.  8,  which  gives  them  the  title  to  sue.  Under 
these  circumstances,  we  are  all  of  opinion  that  the  rule  must 
be  made  absolute. 

Parke,  B. — The  plaintiff  is  not  assignee  unless  he  is  nie 
assignee. 

Rule  absolute. 
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AcLiVKDj  Bart.,  v.  Buller  and  Another.  Jan.  31. 

v^ASE. — Venue,  Devonshire.  The  declaration  commenced  Case.— The 
by  reciting,  that  the  defendants,  before  and  at  the  time  recited  that  one 
of  and  since  the  grievances  thereinafter  mentioned,  had  T.A.,deceaicd, 

®^    ^  wM  owner  of 

been  Tithe  Commissioners  for  England  and  Wales,  and  certain  lands, 
that  one  T.  P.  Acland,  since  deceased,  was  owner,  according  tithes ;  that. 
to  the  intent  and  meaning  of  the  statutes  for  the  commu-  time?  an  award 
tation  of  tithes  in  England  and  Wales,  of  certain  lands,  ''w  «n»de,  and 

•  •  1      /•  ^     •       1  /•  TN  •         confirmed  by 

situate  m  the  parish  of  C,,  in  the  county  of  Devon,  subject  the  tithe  com- 
to  tithes  at  the  time  of  the  making  of  the  award  therein-  of  the"  "* 


sams 


after  next  mentioned:   and  that  afterwards,  and  during  j^^^'f 
the  lifetime  of  the  said  T.  P.  Acland,  a  certain  award  was  tithes ;  that  an 
made  by  the  Tithe  Commissioners  in  that  behalf,  to  wit,  of  of  the  rent, 
the  total  sums  to  be  paid  by  way  of  rent-charge  instead  of  mJIdf^JJ^^aii 
the  tithes  of  the  said  parish,  and  that  the  said  award  was  then  «»P«'*«c«  »«- 

'^       ^  ^     ^  ^  dent  thereto 

duly  confirmed  by  the  Tithe  Commissioners  in  that  behalf,  was  paid  with. 
to  wit,  the  defendants;  and  that  an  apportionment  of  the  dureremx  f bat 
said  rent-charge  among  the  lands  of  the  said  parish  was  Sider^^bwof 
duly  made  in  pursuance  of  the  statutes  in  that  behalf;  and  their  office  of 

Tithe  Con* 
niissioners, 
mnd  falsely  pretending  to  act  under  the  authority  of  the  Tithe  Commutation  Act,  wrong. 
fnUy«  wilfiilly,  maliciously,  and  oppressively  intending,  by  false  pretexts,  and  by  a  wilful  and 
unjust  perversion  of  the  powers  of  the  act,  to  compel  the  plaintiff  to  pay  to  one  F.  a  sum  of 
iDOney  claimed  in  respect  of  a  certain  award,  not  being  ezpenseA  incident  to  the  apportionment 
of  the  rent'Charge  in  lien  of  tithes,  and  wilfully  and  maliciously,  &c.  intending  to  make  the 
plaintiff  pay  a  certain  sum  as  incident  to  the  expenses  of  the  apportionment,  falsely,  and  without 

Erobable  cause,  made  a  certificate,  by  which  it  was  certified,  that  a  certain  sum  was  due  from  the 
inds  of  T:  A.,  deceased,  of  which  plaintiff  was  then  owner,  for  expenses  incident  to  the  appor- 
tionment, touching  which  a  difference  had  arisen  between  the  plaintiff  and  F. ;  the  declaration 
then  averred  that  no  difference  existed,  and  that  the  sum  of  money  was  not  due ;  and  that  all 
expenses  had  been  paid,  all  of  which  the  defendants  well  knew  at  the  time  they  made  the  oerti. 
Hcate ;  that  afterwards,  the  defendants  delivered  the  certificate  in  order  to  be  produced  before  two 
justices,  in  order  to  cause  the  amount  mentioned  in  it  to  be  levied  on  plaintiff's  goods ;  that  the 
justices  granted  a  warrant  on  the  production  of  the  certificate,  and  a  distress  was  levied  upon 
plaintiff's  goods. 

The  defendants  pleaded,  that  the  alleged  grievances  were  committed  after  the  passing  of  stat. 
6  &  7  Will.  4,  c.  71,  and  5  &  6  Vict.  c.  97,  and  that  the  alleged  grievances  were  committed 
under  the  authority  of  the  first  act,  and  that  no  written  notice  of  action  had  been  given  one 
montii  before  action. — ^Verification.  Second  plea :  that  the  alleged  grievances  were  committed 
after  passing  of  an  act  in  the  last  plea  first- mentioned,  and  were  done  under  the  authority  of  that 
act,  and  they  were  committed  in  the  county  of  M— ,  and  not  of  D. — Verification. 

Held,  on  special  demurrer  to  the  pleas,  that  they  were  good ;  and  that  the  action  wouM  lie, 
and  was  proper  in  form. 
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1848.  that  afterwards,  and  before  the  grievances  &c,  all  the 
expenses  of  and  incident  to  the  said  apportionment  were 
duly  paid  without  dispute  or  difference :  yet  the  defend- 
ants, under  colour  of  their  said  office,  and  falsely  pretending 
to  act  under  the  authority  of  the  statute  made  and  passed 
for  the  comliiutation  of  tithes  in  England  and  Wales, 
wrongfully,  wilfully,  maliciously,  and  oppressively  intend- 
ing, by  false  pretexts,  and  by  a  wilful  and  unjust  perversion 
of  the  powers  of  the  said  act,  to  compel  the  plaintiff,  as  the 
alleged  then  owner,  according  to  the  intent  and  meaning  of 
the  said  statute  for  the  commutation  of  tithes  of  the  said 
lands  formerly  of  the  said  T.  P.  Acland,  to  pay  to  the 
Bight  Honourable  the  Earl  of  F.  a  sum  of  money  thereto- 
fore claimed  by  the  said  Earl  from  the  plaintiff,  as  and  for 
and  in  respect  of  the  expenses  of  a  certain  reference  and 
award,  not  being  expenses  of  or  incident  to  the  said  ap- 
portionment of  the  rent-charge  in  lieu  of  the  tithes  of  the 
said  parish,  and  wilfully,  maliciously,  unjustly,  and  oppres- 
sively intending  to  harass,  oppress,  and  injure  the  plidntiff, 
and  to  force  and  compel  him,  without  just  cause,  to  pay 
a  sum  of  39£  lOs.  as  and  for  and  in  the  name  of  expenses 
of  and  incident  to  the  apportionment  of  the  rent-charge  in 
lieu  of  tithes  of  the  said  parish,  did,  to  wit,  on  &c,  falsely, 
unlawfully,  maliciously,  and  oppressively,  and  vrithout 
reasonable  or  probable  cause  in  that  behalf,  make  and  sign 
a  certain  certificate,  bearing  date  &c,  as  and  for  a  certificate 
under  the  authority  of  the  said  act,  and  did  then  certify 
under  their  hands  in  manner  following: — **  We,  the  under- 
signed Tithe  Commissioners  for  England  and  Wales,  imder 
and  by  virtue  of  the  pow^er  given  to  us  for  that  purpose  by 
the  act  for  the  commutation  of  tithes  in  England  and  Wales, 
do  hereby  certify  that  the  sum  of  39/.  lOs.  Id.  is  the  share 
of  the  expenses  of  and  incident  to  the  apportionment  of 
the  rent-charge  in  lieu  of  the  tithes  in  the  parish  of  C,  in 
the  county  of  Devon,  to  be  paid  by  Sir  T.  P.  F.  P.  Acland, 
Bart,  (meaning  the  pkuntiff  in  respect  of  the  lands  of 
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which  T.  p.  Adand^  deceased,  heretofore  mentioned,  is  1848. 
stated  in  and  by  the  apportionment  of  the  rent-charge  in 
lieu  of  tithes  for  the  said  parish  to  be  the  owner,  and  of 
which  lands  the  said  Sir  T.  P.  F.  P.  Acland  is  now  the 
owner),  and  touching  which  expenses  a  difference  has  arisen 
between  the  said  Sir  T.  P.  F.  P.  Acland  and  the  Bight 
Hononrable  Earl  F.,  of  &c,  the  owner  of  other  lands  men- 
tioned in  the  said  apportionment,  and  we  further  certify 
that  the  said  sum  of  39Z.  lOs.  Id.  is  due  and  ought  to  be 
paid  by  the  sud  Sir  T.  P.  F.  P.  Acland  to  the  said  Earl  F., 
who  is  entitled  to  the  same."  Whereas  in  truth  and  fact 
no  such  diflPerenoe,  nor  any  difference,  had  at  any  time 
arisen  touching  the  expenses  of  or  incident  to  the  said 
apportionment,  as  the  defendants  at  the  time  of  granting 
the  said  certificate  well  knew;  and  whereas  in  truth  and  in 
fact  the  said  sum  was  not,  nor  was  any  part  thereof  due 
or  owing  from  the  plaintiff  to  the  sidd  Earl  on  any  account 
whatever,  as  the  defendants  also  then  well  knew;  and 
whereas  in  truth  and  in  fact,  as  the  defendants  then  also 
well  knew,  the  whole  share  of  the  expenses  of  and  incident 
to  the  said  apportionment,  in  respect  of  the  lands  on  which 
the  said  T<  P.  Acland,  deceased,  was  stated  in  and  by  the 
said  apportionment  to  be  the  owner,  had  been  long  before 
that  time  paid  and  discharged  without  dispute  or  difference, 
to  wit,  on  &c;  and  thereupon  afterwards,  and  after  the 
making  of  the  said  certificate,  to  wit,  on  &c,  the  defend- 
ants, wiUuIly  and  oppressively,  delivered  the  said  false 
certificate  to  one  S.  P.,  for  and  in  behalf  of  the  said 
Earl  F.,  in  order  that  the  said  certificate  should  be  pro- 
duced before  two  justices  of  the  peace,  acting  in  and  for 
the  said  county  of  Devon,  in  pretended  pursuance  of  the 
said  act,  that  the  said  justices  might  by  warrant  cause 
the  amount  mentioned  in  the  said  certificate  to  be  levied 
by  distress  and  sale  of  the  goods  of  the  plaintiff,  as  the 
person  liable  to  pay  the  same. — The  declaration  then  pro- 
ceeded to  state,  that  the  certificate  was  produced  before 
two  justices  of  the  county  of  Devon,  who,  "  by  force  and 
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1848.  in  consequence  thereof,  and  not  otherwise,"  issued  tb^ 
warrant,  which  warrant,  after  reciting  the  certificate  of  the 
Commissioners,  and  that  the  certificate  had  been  produced 
before  the  justices,  and  proved  to  them  by  the  oath  of 
credible  witnesses,  and  that  phuntiflT  had  been  summoned, 
and  had  appeared  before  them,  and  had  shewn  no  sufficient 
cause  why  the  warrant  should  not  be  issued,  ordered  the 
plsuntifTs  goods  to  be  distrained  The  declaration  then 
alleged  that  the  plaintiff's  goods  were  distrained,  and  that 
he  was  compelled  to  pay  a  sum  of  money  to  recover  pos- 
session of  them. 

Plea,  '^that  the  alleged  grievances  in  the  declaration 
mentioned  were  committed  after  the  passing  of  a  certun 
act  of  Parliament  made  and  passed  in  a  session  of  Parlia- 
ment held  in  the  6th  and  7th  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  and  intituled  ^An 
Act  for  the  Commutation  of  Tithes  in  England  and  Wales,' 
and  after  the  passing  of  a  certun  other  act  of  Parliament 
made  and  passed  in  a  session  of  Parliament  held  in  the  5th 
and  6th  years  of  the  reign  of  her  present  Miyesty  Queen 
Victoria,  intituled  *  An  Act  to  amend  the  Law  relating  to 
Double  Costs,  Notices  of  Actions,  Limitations  of  Actions» 
and  Pleas  of  the  General  Issue,  under  certain  Acts  of  Parlia- 
ment;' and  the  defendants  further  say,  that  the  said  alleged 
grievances  were  committed  under  the  authority  of  the  said 
first-mentioned  act  of  Parliament,  within  the  true  intent  and 
meaning  of  that  act,  and  that  no  notice  in  writing  of  this 
action  was  given  to  the  defendants  one  calendar  month 
before  the  same  was  commenced,  pursuant  to  the  provisions 
of  the  said  act  in  this  plea  secondly  above  mentioned." 
Verification. 

Second  plea,  ^'that  the  said  alleged  grievances  in  the 
declaration  mentioned  were  conmiitted  after  the  passing 
of  the  act  of  Parliament  in  the  last  plea  first  mentioned, 
and  were  done  under  the  authority  of  the  said  act,  within 
the  true  intent  and  meaning  thereof*  And  the  defend- 
ants further  say,  that  the  said  alleged  grievances  were 
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committed  In  the  county  of  Middlesex^  and  not  in  the         ig4g, 
county  of  Devon.''    Verification. 

Special  demurrer  to  these  pleas,  assigning  for  causes, 
that  the  issues  raised  by  them  are  immaterial;  that  the 
declaration  charges  a  wilful  perversion  of  the  statute  there- 
in mentioned,  and  therefore  that  the  defendants  were  de- 
prived of  its  protection ;  that  the  pleas  were  each  an  argu- 
mentative traverse  of  the  grievances  alleged  in  the  declara- 
tion, and  did  not  with  sufficient  particularity  set  forth  all 
the  circumstances,  so  as  to  bring  the  defendants  within  the 
protection  of  the  act.    Joinder  in  demurrer. 

The  defendants'  points  for  argument  were,  that  the  form 
of  action  should  have  been  trespass,  and  not  case ;  that  the 
declaration  shewed  upon  the  face  of  it  that  the  defendants 
knew  they  had  no  jurisdiction  at  the  time  they  granted  the 
certificate  in  the  matter  of  the  expenses,  and  had  no  power 
to  grant  the  certificate. 

Greenwood,  on  the  24th  January,  in  the  present  term, 
argued  in  support  of  the  demurrer. — It  will  be  contended 
on  the  part  of  the  defendants,  that  the  form  of  action  is 
wrong,  and  that  it  should  have  been  brought  in  trespass* 
There  is  a  two-fold  answer  to  that  objection.  First,  the 
proper  form,  as  disclosed  by  the  declaration,  is  case;  and 
secondly,  if  that  is  not  so,  this  objection  does  not  hold 
good  on  demurrer,  for  the  proper  course  would  be  to  set 
aside  the  writ  or  the  declaration :  Anderson  v.  Thomas  (a). 
The  distress  was  made  under  the  warrant  of  the  justices, 
and  not  under  the  certificate  of  the  commissioners,  which 
is  given  by  the  76th  section  of  the  Tithe  Commutation 
Act  (£).  The  defendants  have  been  guilty  of  such  a  mis- 
feasance as  a  party  makes  who  procures  another  to  be  mali- 
ciously arrested  by  means  of  false  statements.     The  case  of 

(a)  9  Bing.  678.       (5)  6  &  7  Will.  4,  c.  71. 
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1848. 


Goslin  Y.  Wilcock{d)  is  strongly  in  the  plaintiff's  faYOun 
In  the  present  case  the  certificate  is  in  the  nature  of  en* 
dence,  which  is  falsely  and  maliciously  giYcn  by  the  oom- 
missioners.  The  form  of  action  is  therefore  correct.  [He 
was  then  stopped  upon  this  point.]  Then  the  pleas  are 
clearly  bad.  Their  Yalidity  rests  upon  the  same  ground, 
namely,  that  the  defendants  acted  under  the  authority  of 
the  act.  They  are  bad  on  one  of  two  grounds ;  either  they 
admit  that  the  defendants  are  not  within  the  act,  or  they 
amount  to  an  argumentatiYC  denial  of  an  allegation  of  the 
declaration,  that  the  defendants  are  guilty  of  a  wilful  per- 
Ycr^on  of  the  statute.  The  73rd  section  enacts,  that  the 
expenses  of  the  witness  are  to  be  paid  under  the  direction 
of  the  commisrioners.  The  74th  enacts,  that  the  expenses 
of  the  award  are  to  be  paid  by  the  land-owners  and  tithe- 
owners,  as  the  commissioners  may  direct  By  the  75th  seo^ 
tion,  the  expenses  of  apportionment  are  to  be  borne  rate- 
ably  by  the  land-owners.  The  76th  section  (3)  empowers 
the  conunissioners,  in  case  any  difference  should  arise  touch- 
ing the  expenses,  to  make  their  certificate  as  to  the  sum  due 
by  any  person*  Now  this  certificate  does  not  shew  that  the 
defendants  had  jurisdiction.  By  that  document,  T.  P.  Ao> 
land  was  liable  for  the  expenses.    There  was  no  difierenoe  or 


(a)  2  WilB.  302. 

\h)  Sect.  76  enacts,  <*That,  if 
any  difference  shall  arise  touching 
the  said  expenses,  or  the  share 
thereof,  to  be  paid  by  any  person, 
it  idiaH  be  lawfnl  for  the  commis- 
sioners, or  some  aasistant  commis- 
sioner, to  certify,  under  their  or 
his  liand,  the  amount  to  be  paid 
by  such  person ;  and  in  case  any 
person  shall  neglect  or  refuse  to 
pay  hb  share  so  certified  to  be 
payable  by  him,  and  upon  the 
production  of  any  such  certificate 
before  any  two  justices  for  the 


county,  or  other  jurisdiction 
wkerein  the  lands  nentioned 
in  the  agreement,  or  award,  or 
apportionment  are  situate,  such 
justices,on  the  nonpayment  there- 
of, are  hereby  required,  by  wsr- 
rant,  under  their  hands  and  seals 
to  cause  the  same,  and  coats  of 
the  distress,  to  be  kWed  by  dis- 
tress and  sale  of  the  goods  of  the 
person  liable  to  pay  the  aame^  and 
to  render  the  au^tlufl^  (if  anyX 
after  deducting  the  chaigea  of  the 
distress  andsale,  to  the  penon  dis- 
trained upon." 
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dispute  between  the  plaintiff  and  Earl  F.  with  respect  to  the  1848. 
expenses  due  by  the  plaintiff.  The  defendants  had  no  jurist 
diction  to  make  the  certificate,  and  this  appears  upon  the  &ce 
of  the  dedaration.  [Parhe^  B. — May  not  the  defendants 
have  thought  that  they  had  the  authority  of  the  act,  and  yet  at 
the  same  time  have  acted  maliciously  ?  Is  the  statement  tiiat 
they  acted  maliciously  material?]  The  defendants  should 
have  had  reasonable  grounds  for  supposing  that  they  were 
acting  under  the  act^  in  order  to  be  within  the  protection 
it  affords:  Cook  v.  Leormrd  (a).  In  Lord  Oakley  y.  7%« 
Kensington  Caned  Company{b\  where  the  defendants  chum- 
ed  the  protection  of  the  stat.  5  Geo.  4,  c  45,  sect.  128, 
JParke,  J.,  said,  *'  The  words,  'anything  done  in  pursuance 
of  this  act,  or  in  execution  of  the  powers,'  &a,  apply  to  all 
cases  where  the  parties  are  intending  to  act  upon  powers 
given  by  the  statute,  and  not  merely  using  it  as  a  doak 
for  their  own  private  purposes."  That  case,  which  is  one^ 
perhaps,  which  has  more  bearing  than  any  other  in  the  de- 
iendants'  favour,  is  distinguishable;  for  there  the  act  for 
which  the  action  was  brought  was  really  done  for  the  pur- 
pose contemplated  by  the  statute,  although  the  defendants, 
in  the  prosecution  of  that  purpose,  had  been  guilty  of  a 
misrepresentation.  Here  the  defendants,  at  the  time  they 
granted  the  certificate,  knew  they  had  not  tiie  power  to 
grant  it,  and  no  reasonable  person  could  believe  tiiey  had 
under  the  circumstances.  They  are  therefore  not  within 
the  protection  of  the  act,  and  the  pleas  are  consequently 
bad,  as  not  being  applicable  to  the  cause  of  complaint — 
The  cases  of  Hughes  v.  Buckland  (c),  and  Charleswortk 
Y,  Rtidgard(d)  were  also  referred  ta 

Peacock,  contriL — No  action  will  lie  against  the  defend- 
ants. This  is  a  judidal  act  on  their  part,  and  cannot  be 
inquired  into  by  this  Court     They  may  be  liable  to  an 

(a)  6  B.  &  C.  351.  (<;)  16  M.  &  W.  846. 

(6)  6  B.  &  Adol.  ISB.  {d)  1  C,  M.,  &  R.  408. 

II  l2 


8U 


EXCnSQUER  REPORTS. 

^848.^  indictment,  but  they  are  not  to  a  civil  action.  The  rule 
which  applies  to  justices  is  also  applicable  to  Tithe  Com- 
missioners: Wilson  Y.  Welter  (a).  It  is  otherwise  where  there 
IS  no  jurisdiction:  Milwood  v.  Coffin  (b);  but  this  is  a  judicial 
act,  which  is  left  to  the  commissioners,  and  cannot  be  in- 
quired into  by  this  Court  If  this  proceeding  was  not 
under  the  act,  the  certificate  should  have  been  first  quashed^ 
and  the  matter  have  been  removed  by  certiorari.  The  95th 
section  only  takes  away  the  certiorari  when  the  proceeding 
is  under  the  authority  of  the  act  The  certificate  is  con- 
clusive evidence  of  the  facts  contained  in  it,  as  in  the  case 
of  a  conviction  where  no  defect  appears  upon  the  face  of 
it:  Brittain  v.  Kinnaird^c).  The  making  of  an  award  is 
a  judicial  act :  Stcdwarth  v.  Inns  (d) ;  and  the  defendants 
here  have  only  to  shew  that  they  acted  judiciaUy,  to  pre- 
clude themselves  from  being  subject  to  an  action.  [Pol- 
loch,  C.  B. — If  there  was  no  difierence,  there  was  no  ju- 
risdiction ;  the  commissioners  cannot  make  jurisdiction  by 
merely  saying  that  there  is  a  dispute.]  In  the  next  place* 
the  form  of  the  action  is  not  correct ;  it  should  have  been 
in  trespass.  Where  a  justice  maliciously  grants  a  warrant 
against  another,  without  any  information,  upon  a  supposed 
charge  of  felony,  the  remedy  against  the  justice  is  trespass^ 
and  not  case:  Morgan  v.  Hughes  {e).  The  certificate  of  the 
commissioners  was  in  the  nature  of  a  judgment ;  the  war^ 
rant  of  the  justices  was  the  proceeding  towards  executi<HL 
If  the  defendants  did  not  act  judicially,  the  form  of  action 
shoidd  have  been  trespass;  and  if  they  did,  and  the  acticm 
will  lie  against  them,  the  pleas  are  good.  He  also  referred 
to  Reff,  V.  Hicklinff  (/). 

Greenwood,  in  reply. — The  defendants  did  not  act  judi- 
cially;  they  had  only  to  ^ve  a  certificate  of  the  facts.   The 


(a)  1  Bro.  &  Bing.  57.  (d)  13  M.  &  W.  466. 

(b)  2  W.  Blac.  1330.  («)  2  T.  R.  225. 

(c)  1  Bro.  &  Bing.  432.  (/)  7  Q.  B.  880. 
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amount  to  be  paid  is  prescribed  by  the  act.    There  must 

have  been  the  fact  of  difference  or  dispute,  to  give  them  the 

power  to  grant  the  certificate ;  and  that  fact  is  negatived 

by  the  declaration. 

Cur.  adv.  vult. 

Parke,  B.,  now  said,  that  the  opinion  of  the  Court  was 
in  favour  of  the  pleas,  but  that  the  plaintiff  might  have 
liberty  to  amend  upon  the  usual  terms ;  and  recommended 
the  plaintiff  to  reply  to  the  pleas,  that  the  certificate  was 
not  given  under  the  authority  of  the  act 

Leave  to  amend  accordingly. 


1848. 


Law  t7.  DoDD.  •/«».  13. 

IKESPASS  for  assault  and  false  imprisonment. — The  Abranfonnder, 
defendant  pleaded  not  guilty,  together  with  several  pleas  of  ed'a^ntity  of 
justification,  under  the  Metropolitan  Paving  Act,  67  Geo.  3,  ^J^^^J^^^  feU 
cxxix(a),  alleging  in  substance,  that  the   plaintiff  had  into  the  ash-pit 

daring  the  pro- 
cess of  casting,  was  accnstomed  to  gire  the  refuse,  in  which  some  metal  still  remained,  as  a  iier- 
qninte  to  his  apprentioes,  bj  whom  it  was  sold  to  brass- refiners,  who  extracted  from  the  ashes  a 
farther  quantity  of  metal  i — Held,  that  the  ashes,  being  available  for  a  commercial  purpose,  were  not 
**  dust,  cinders,  or  ashes,"  within  the  meaning  of  the  Metropolitan  Paving  Act,  57  Geo.  3,  c.  ziiz. 


(a)  Sect.  59  empowen  the 
commiflBioners,  tmstees,  or  any 
other  perBonsbaTiDg  thecontrol  of 
pavements  in  the  public  places  in 
any  parochial  or  other  district, 
within  the  jurisdiction  of  the  act, 
&c.,  to  contract  with  persons  to 
be  scavengers,  rakers,  or  cleansers 
of  the  streets  or  public  places 
within  the  district,  and  *^such 
acavengers,  &c.,  shall  take  and 
cany  away  from  the  respective 
houses  and  premises  of  the  inha- 
bitants or  occupiers  their  soil, 
ashes,  cinders,  rubbish,  dust,  dirt, 
and  filth,  all  of  which  the  said 
scavengers  shall  take  and  carry 


away  at  their  own  costs  and 
chaiges,  upon  pain  of  forfeiting  a 
sum  of  40«.  for  every  default,"  &c. 
Sect.  60  enacts,  **  That,  if  any 
person  or  persons,  other  than  the 
scavengers,  rakers,  or  cleansers  of 
any  parochial  or  other  district, 
or  the  other  person  or  persons 
employed  or  appointed  by  or  con- 
tracting with  the  said  commis" 
sioners,  or  trustees,  or  other  per- 
sons as  aforesaid,  to  collect  and 
retain  the  dust,  cinders,  or  ashes, 
within  their  respective  parochial 
or  other  district,  or  those  em- 
ployed by  or  under  such  pci-son 
or  persons,  shall,  on  any  pretence 
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recdved  ten  boshek  of  dust  from  a  certain  house  and  pre- 
mises within  the  east  district  of  the  metropolis,  which  was 
sabject  to  the  said  statute,  the  plaintiff  not  being  one  of  the 
scavengers  of  the  said  district,  nor  authorised  to  collect  or 
cany  away  the  dust,  ashes,  or  cinders  therein. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the 
others  replied  de  injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  following  &cts  appeared : — 
The  defendant,  who  was  a  carman,  had  contracted  with  the 
commissioners  of  sewers  for  the  city  of  London  for  the  pri- 
vilege of  carting  away  the  dust,  cinders,  ashes,  rubbish,  &c 
from  the  houses  situate  in  the  east  district  in  the  dty  of 
London.  The  plaintiff  was  a  person  in  the  employ  of  a 
Mrs.  Callow,  a  brass-refiner.  On  the  30th  of  November, 
1845,  the  plaintiff  was  engaged  at  the  house  of  one  Ellia,  a 
brassfounder,  in  Houndsditch,  in  removing  some  ashes  firom 
the  premises,  when  he  was  taken  into  custody  by  a  servant 
of  the  defendant,  on  the  ground  that  he  was  illegaUy  re- 
moving the  ashes,  contrary  to  the  provisions  of  the  Metro- 
politan Paving  Act,  57  Geo.  3,  c.  xzix.  It  appeared,  thai, 
during  the  process  of  casting  brass,  a  considerable  portion 
of  the  metal  used  to  fall  into  the  ash-pit  and  become  mixed 
with  the  ashes.  The  contents  of  the  ash-pit  were  from 
time  to  time  washed  by  EUis,  the  brassfounder,  and  by  this 
process  a  large  portion  of  the  metal  was  extracted.  Some, 
however,  still  remaned;  and  it  was  his  practice  to  give  these 
ashes  as  a  perquisite  to  his  apprentices,  who  sold  them,  at 
the  rate  of  2s,  6d.  per  cart-load,  to  the  bras^-refiners,  and 


whatsoeyer,  go  about  to  collect 
or  gather,  or  ask  for,  reoeiye,  or 
cany  away,  any  dust,  cinders,  or 
ashes,  it  shall  and  may  be  lawful 
for  any  justice  of  the  peace  for 
the  city,  borough,  or  county 
within  which  such  parochial  or 
other   district   may  be  situate, 


upon  compliunt  to  him  made,  to 
grant  a  warrant  to  bring  hefon 
him  such  offender  or  oflfenders/* 
&c.  (The  clause  goes  on  to  pro- 
vide for  the  forfeiture,  on  conirie* 
tiouy  of  £10  for  the  fint  offence^ 
£15  for  the  second,  and  £20  f» 
every  subsequent  offence.) 
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tfaey  extracted  from  them  a  further  quantity  of  brass.  A 
notice  of  the  present  action  had  been  giyen,  signed  by 
the  attorney  for  the  plainti£  On  the  part  of  the  de- 
fendant, it  was  contended  that  he  was  entitled  to  the  ver* 
dicty  on  two  grounds:  first,  that  the  notice  of  action  was 
insufficienty  inasmuch  as  it  ought  to  have  been  signed 
by  the  plaintiff  himself  (a);  secondly,  that  the  contents 
of  the  ash-pit  were  "  dust,  cinders,  or  ashes,"  within  the 
meaning  of  the  statute,  and  consequently  the  defendant 
was  justified  in  taking  the  plaintiff  into  custody  on  the 
charge  of  removing  them.  It  was  answered  by  the  plain- 
tiff's counsel,  that  the  first  objection  was  not  open  to 
the  defendant,  since  there  was  no  plea  of  not  guilty  (by 
statute),  nor  any  special  plea  of  want  of  notice  of  action; 
and,  as  to  the  second  point,  they  relied  upon  the  case  of 
FUbejf  V.  Combe  (i).  The  learned  judge  reserved  the  first 
point;  and,  with  respect  to  the  second, he  ruled  that^  if  the 
refuse,  which  was  the  result  of  a  manufiusturing  process^ 
was  still  available  for  some  commercial  purposes,  it  was  not 
duflti  cindens  ashes,  or  rubbish,  within  the  meaning  of  the 
statute.  The  jury  having  found  a  verdict  for  the  plaintiff 
with  £5  damages, 


1848. 


(a)  Sect.  196  enacts,  ^  That,  no 
action  or  suit  shall  be  commenced 
against  any  person  or  persons,  for 
anything  done  in  execution  or 
pursuance  of  any  local  act  or  acts 
of  Parliament,  relatiiig,  either 
«xclu8iyely  or  jointly  with  any 
either  objects  or  purposes,  to  the 
pavement  of  any  parochial  or 
other  district  within  the  juris- 
diction  of  this  act,  until  after 
twenty-one  days'  notice  in  writ- 
ing, signed  by  the  person  or  per* 
sons  intending  to  bring  sach  ac- 
tion or  suit,  and  ^ecifying  his  or 
their  real  residence,  and  his  or 
their  trade  and  profession,  shall 


be  thereof  given  to  the  clerk  or 
clerks  to  the  said  oommissioners 
or  trustees,  or  other  persons  hav« 
ing  the  control  of  the  pavements 
in  any  parochial  or  other  district 
within  the  jurisdiction  of  this  act, 
wherein  any  fiu;t  may  be  com- 
mitted, or  for  which  such  action 
or  suit  may  be  brought,*'  &c. 
^' And  if  it  shall  appear  that  such 
action  or  suit  was  brought  be- 
fore twenty-one  days'  notice  was 
given,  as  before  directed,"  &e^ 
'Hhejury  shall  find  a  verdict  for 
the  defendant." 
(5)  2  M.  &  W.  677. 
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1848.  Godson  now  moved  to  enter  a  yerdict  for  the  defendant, 

pursuant  to  the  leave  reserved,  or  for  a  new  trial  on  the 
ground  of  misdirection. — As  soon  as  the  metal  was  extracted 
from  the  contents  of  the  ash-pit,  the  residue  became  '^rub- 
bish," or  "  dust,  cinders,  or  ashes,"  within  the  meaning  of  the 
act  of  Parliament.  EUis  himself^  having  treated  it  as  such, 
was  not  at  liberty  to  give  it  as  a  perquisite  to  his  apprentices. 
In  FUbey  v.  Combe  {a\  where  a  question  arose  as  to  the 
meaning  of  the  59th  section  of  this  act  of  Parliament, 
Parke,  B.,  says,  **  I  think  it  is  dear,  if  jou  look  at  the 
whole  context,  that  it  applies  to  such  things  as  are»  in  the 
contemplation  of  the  owner,  rubbishy  and  which  he  desires 
to  dispose  of  in  that  character."  The  contents  of  this  ash- 
pit  come  within  that  denomination.  [Alderson,  B. — If  tins 
is  ''metallic  ash,"  that  is,  ash  from  which  metal  may  be  ez« 
tracted,  it  is  an  article  of  commerce,  and  not  rubbish.}  So 
long  as  Ellis  continued  to  wash  the  contents  of  the  pit, 
the  refuse  could  not  be  considered  as  rubbish ;  when  only  a 
few  minute  particles  of  metal  remained,  and  he  himself 
treated  the  ashes  as  rubbish,  the  scavenger  became  entitled 
to  them.  [^Parke,  B. — The  jury  have  found  that  these 
ashes  are  valuable  as  a  process  of  manufacture :  it  can  there- 
fore make  no  difference  that  the  owner  gave  them  as  a  per- 
quisite to  his  apprentices.  It  is  true  that,  if  the  refuse 
were  nothing  but  ashes,  like  those  from  coal  burnt  for  do- 
mestic purposes,  the  owner  could  not  defeat  the  scavenger's 
right  by  giving  them  to  his  servant;  but  this  refuse  is 
treated  as  a  metallic  substance,  and  used  as  ore  in  a  branch 
of  manufacture.  Aldersoriy  B. — If  your  argument  be  cor- 
rect, gas  companies  would  have  to  give  to  the  scavengers  aD 
the  coke  they  produce,  since  they  make  no  use  of  it  them- 
selves.] Secondly,  the  notice  of  action  was  insuffident. 
The  statute  requires  it  to  be  signed  *'  by  the  person  or  per- 
sons intending  to  bring  such  action  or  suit ;"  here  the  notice 

(a)  2  M.  &  W.  677. 
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was  Bigned  by  the  attorney.  Richards  v.  JSasto{a)  will  1848. 
perhaps  be  relied  on  as  an  authority  to  shew  that  theobjec* 
fion  ought  to  have  been  specially  pleaded.  But  the  words 
used  in  the  163rd  section  of  this  statute  are^  'Mf  it  shall 
appear  that  such  action  or  suit  was  brought  before  twenty- 
one  days'  notice  was  given,  as  before  directed/'  &c.  Those 
words  require  the  plaintiff  to  prove,  as  part  of  his  case,  that 
a  proper  notice  of  action  was  given.  [Parke^  B. — That  is, 
provided  the  defendant  pleads  the  general  issue  by  statute.] 
The  5  &  6  Vict  c  97,  has  taken  away  the  power  of  so 
pleading.  [Parke,  B. — Having  done  so,  it  has  also  taken 
away  the  benefit  of  raising  the  objection  in  evidence  under 
the  general  issue.]  This  case  resembles  the  Apothecaries 
Act,  55  Geo.  3,  c.  194,  s.  21.  iParke,  B.— The  words  of 
that  act  are,  that  no  apothecary  shall  be  allowed  to  recover 
any  charges  *' unless  he  shall  prove  on  the  trial"  that  he  was 
in  practice  prior  to  5th  August,  1815,  or  that  he  has  obtained 
his  certificate.  That  means,  without  reference  to  the  defend- 
ant's plea.  Richards  v.  Easto  decided,  that  now  the  gene- 
ral issue  is  taken  away  under  statutes  of  a  local  and  per- 
sonal  nature,  the  defendant  cannot  in  such  cases  take  ad- 
Tantage  of  the  want  of  notice,  imless  he  pleads  it.] 

Parks,  B. — There  ought  to  be  no  rule.  With  respect 
to  the  first  point,  the  refuse  of  the  ash-pit  was  not  ^*  ashes, 
cinders,  dust,  or  rubbish,"  within  the  meaning  of  the  act  of 
Parliament,  but  an  article  of  commerce  used  in  the  process 
of  manufacture.  As  to  the  other  question,  Richards  v.  Easto 
is  precisely  in  point. 

AiJ>ER80N,  B.,  and  Platt,  B.,  concurred* 

Pollock,  C.  B. — I  am  of  the  same  opinion.  The  second 
point  is  disposed  of  by  the  case  referred  to.     As  to  the 

(a)  15.  M.  &  W.  244. 
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1648.  other  question,  it  is  manifest  that  the  contents  of  the  ash- 
pit were  sold  as  ashes  containing  metal,  for  the  purpose  of 
being  submitted  to  a  manufacturing  process;  they  cannot, 
therefore,  be  considered  as  mere  ^'  ashes,  dust,  or  rubbisiL'' 

Bule  refused. 


j-^fl,  13,  BOBINSON  t7.  HaRMAN. 

Wheraaputy    A.SSUMPSIT  on  an  agreement  in  writing,  dated  the 
i^to^srant   ^^^  ^^^^  ^g^g^  whereby  the  defendant  agreed  "to grant 

hA^^ ^^SbU  ^^^  deliver  to  the  plaintiff  a  good  and  valid  lease  of  a 

knowledge  that  certain  dwelling-house,  &c,  and  other  hereditaments  and 

the  plaintiff,  in  premises  in  the  agreement  mentioned,  for  a  term  of  twenty- 

^l^chof  ^^^  years  from  the  29th  day  of  September  then  next  en- 

■nehagreement,  suing,  at  the  yearly  rent  of  £110,"  &c.    The  declaration 

nay  reco? er,  ^  i  i      •  i 

beyond  his  ez-   set  out  the  agreement  m  terms,  and,  after  alleging  mutual 

m^readting  promises,  averred  that,  although  the  plaintiff  had  always 

Ua  baminwl^  '^^^^  ready  and  willing  to  accept  a  lease,  yet  the  defendant 

the  defendant     did  not  nor  would  grant  a  good  and  valid  lease  of  the  said 

plea  of  payment  dwelling-house,  &C.,  and  discharged  the  plaintiff  from  pie- 

conrt  "nre*^^     paring  and  tendering  such  lease,  and  wholly  neglected  and 

Sl**hdntifl?*      refused  to  grant  or  deliver  the  said  or  any  lease  whatever  of 

was  aware  of      the  said  hereditaments  and  premises ;  '^  whereby  the  plaintiff 

title.  lost  and  was  deprived  of  great  gains  and  profits,  which 

^  would  otherwise  have  accrued  to  him,  and  paid,  expended, 

and  incurred  liability  to  pay  divers  sums  of  money,  in  and 

about  the  preparation  of  the  said  agreement  and  leas^  &&, 

amounting,  to  wit,  to  £20." 

Plea,  payment  of  £25  into   court,  and    no  damages 
ultra. 

The  plaintiff  replied  damages  ultra,  upon  which  issue 
was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey 
Spring  Assizes,  1847,  it  was  proved  that  the  plaintiff  and 
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defendant  had  entered  into  the  agreement  set  out  in  the         1848. 
declaration,  hj  which  the  defendant  agreed  to  grant  to  the      RoBiNgqw 
plaintiff  a  good  and  valid  leaae  of  a  d  weUing-hoose  and  pre-  v* 

misesy  situate  in  High-street,  Croydon,  for  a  term  of  twenty- 
one  years  from  the  29th  September,  1846,  at  a  yearly  rent 
of  £l  10.  The  premises  in  question  had  belonged  to  the  de- 
fendant's father,  who  was  recently  dead,  and  in  consequence, 
the  plaintiff's  solicitor,  while  preparing  the  agreement,  asked 
the  defendant  whether  he  was  sure  that  he  had  power  to 
grant  the  lease  without  the  concurrence  of  other  parties,  and 
suggested  that  the  will  might  have  vested  the  legal  estate^ 
or  the  power  of  leasing,  in  trustees.  The  defendant  replied, 
that  there  was  nothing  of  the  sort,  that  it  was  his  property 
out  and  out,  and  that  he  alone  bad  the  power  of  leasing.  It 
appeared,  however,  that  the  defendant's  father  had  devised 
the  premises  in  question  (subject  to  an  annuity  of  £300  to 
bis  daughter)  to  trustees,  to  pay  the  defendant  a  moiety  of 
the  rent  during  his  life  only.  The  premises  were  worth 
considerably  more  than  £110  a  year,  and  the  bill  of  the 
plaintiff's  solicitor,  for  preparing  the  agreement  and  lease, 
and  investigating  the  title,  amounted  to  15/.  12#.  8  J.  On 
the  part  of  the  defendant,  evidence  was  tendered  to  shew 
that  the  pliuntiff,  when  he  entered  into  the  agreement,  had 
fiill  knowledge  of  the  defendant's  incapacity  to  grant 
the  lease ;  but  the  learned  judge  ruled  that  such  evidence 
was  inadmissible.  It  was  urged,  on  the  part  of  the  defend- 
ant, that  the  plaintiff  could  not  recover  damages  for  the 
loss  of  his  bargain;  and  that,  as  the  sum  paid  into  court 
exceeded  the  expenses  which  he  had  been  put  to,  the  de- 
fendant was  entitled  to  the  verdict.  The  learned  judge 
was  of  a  different  opinion,  and  a  verdict  was  found  for  the 
plaintiff  for  £200,  beyond  the  sum  paid  into  court. 

A  rule  nin  having  been  obtained  to  set  side  the  verdict, 
and  for  a  new  trial, 

Shee,  Scrjt.,  and  IViUes  now  shewed  cause. — First,  the 
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evidence  tendered  was  inadmissible.    It  is  well  established, 

that  when  a  defendant  pleads  only  a  plea  which  admits 

^'  the  plaintiflffl  right  to  recover,  evidence  of  facts  which 

•1  ARM  A  IT* 

would  bar  the  action  is  not  admissible  in  mitigation  of  da- 
mages  2  Speck  v.  Phillips  (a).  Secondly,  the  plaintiff  is 
entitled  to  recover  damages  for  the  loss  sustained  by  the 
non-performance  of  the  contract  The  cases  of  Flureau  v. 
Thornhill  {b)  and  Walker  v.  Moore  (c)  are  relied  upon  by  the 
other  side.  The  plaintiff  in  the  former  case  bought,  at  an 
auction,  for  £270,  a  rent  of  26/.  Is.  per  annum,  for  a  term 
of  thirty-two  years,  issuing  out  of  a  leasehold  house,  which 
let  for  31/.  6s.  On  looking  into  the  title,  the  defendant 
could  not  make  it  out ;  but  offered  the  plaintiff  his  election, 
either  to  take  the  title  with  all  its  faults,  or  to  receive 
back  the  deposit  with  interest  and  costs,  but  the  pbiintiff 
insisted  on  a  further  sum  for  damages  in  the  loss  of  so  good 
a  bargain.  The  defendant  had  paid  the  deposit  and  in- 
terest, being  54L  I5s.  6d.y  into  court;  but  the  jury  gave  a 
verdict,  contrary  to  the  direction  of  De  Grey,  C.  J.,  for 
74/.  15^.  6d.y  allowing  £20  for  damages.  Cause  havmg 
been  shewn  against  a  rule  for  a  new  trial,  De  Grey,  C.  J.9 
said,  "  I  think  the  verdict  was  wrong  in  point  of  law. 
Upon  a  contract  for  a  purchase,  if  the  title  proves  bad,  and 
the  vendor  is,  without  fraud,  incapable  of  making  a  good 
one,  I  do  not  think  that  the  purchaser  can  be  entitled  to 
any  damages  for  the  fancied  goodness  of  the  bargain  which 
he  supposes  he  has  lost."  Blackstarie,  J.,  says,  *'  These 
contracts  are  merely  upon  condition,  frequently  expressed, 
but  always  implied,  that  the  vendor  has  a  good  title.  If  he 
has  not,  the  return  of  the  deposit,  with  interest  and  costs, 
is  all  that  can  be  expected.  In  contracts  of  that  descrip- 
tion there  is  no  warranty  of  title,  but  merely  a  condition 
annexed,  that,  if  the  vendor  is  not  able  to  make  a  good 
title,  the  contract  shall  be  at  an  end."     Such  a  case  essen- 

(a)  5  M.  &  W.  270.       (6)  2  W.  Bla.  1078.      (r)  10  B.  &  C.  416* 
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tially  differs  from  the  present^  where  the  defendant  has  \Q4B. 
posidvelj  engaged  that  he  will  grant  a  good  and  valid  lease,  I^  "^  " 
not  having  at  the  time  any  colour  of  title.  In  Walker  v.  _  v. 
Moore  (a),  which  was  a  contract  for  the  purchase  of  a  real 
estate,  the  vendor,  acting  bonfi  fide,  delivered  nn  abstract 
shewing  a  good  title ;  and  the  vendee,  before  he  examined 
it  with  the  original  deeds,  contracted  to  resell  several  por- 
tions of  the  property  at  a  considerable  profit.  Upon  a  sub- 
sequent examination  of  the  abstract  with  the  deeds,  the 
vendee  discovered  that  the  title  was  defective;  and  there- 
upon the  sub-purchasers  refused  to  complete  their  pur- 
chases, and  he  also  refused  to  complete  his  purchase,  and 
brought  an  action,  wherein  he  claimed  as  damages  the 
expense  which  he  had  incurred  in  the  investigation  of  the 
title,  the  profit  which  would  have  accrued  from  the  re- 
sale of  the  property,  the  expense  attending  the  resale,  and 
the  sums  he  was  liable  to  pay  to  the  sub-contractors  for 
the  expenses  incurred  by  them  in  examining  the  title.  It 
was  held  that  he  was  entitled  to  recover  only  the  expense 
he  had  incurred  in  the  investigation  of  the  title,  and  nomi- 
nal damages  for  the  breach  of  contract.  That  case,  how- 
ever, proceeded  on  the  ground  of  the  bona  fides  of  the 
vendor,  and  on  the  understanding,  which  forms  part  of  every 
contract  of  that  description,  that  the  vendor  may  not  have 
it  in  his  power  to  make  a  good  title.  Bayleyy  J.,  there 
says,  *^  The  defendants  imdertook  to  make  a  good  title, 
and  they  might  honestly  think  that  they  should  be  able  to 
do  so.  It  turned  out  that  they  could  not,  and  consequently 
that  the  contract  was  broken,  and  they  were  liable  to  an 
action.  The  plaintifiT,  however,  must  shew  that  the  da- 
mages which  he  seeks  to  recover  arose  from  the  acts  of  the 
defendants,  and  not  from  his  own  haste."  Littledak,  J., 
says,  *'  When  a  contract  for  the  purchase  of  land  is  made, 
each  party  cannot  but  know  that  the  title  may  prove  de- 

(a)  10  B.  &  C.  41C. 


V, 
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1848.  fective,  and  must  be  token  to  proceed  upon  that  knowledge." 
Robinson  There  is  a  broad  distinction  between  the  case  of  a  party 
who  contracts  to  sell  an  estate^  subject  to  an  inquiry  as  to 
title,  and  the  case  of  a  person  who,  having  no  title  whateyer, 
sells  with  warranty  of  title.  In  Hopkins  y.  Cfrazebroak{a\ 
the  defendant,  who  had  contracted  for  the  purchase  of 
an  estate,  but  had  not  obtained  a  conveyance,  put  up  the 
estate  for  sale  in  lots  by  auction,  and  engaged  to  make  a 
good  title  by  a  certain  day,  which  he  was  unable  to  do,  as 
his  vendor  never  made  a  conveyance  to  him ;  and  it  was 
held,  that  a  purchaser  of  certain  lots  at  the  auction,  might, 
in  an  action  for  not  making  a  good  title,  recover  not  only 
the  expenses  which  he  had  incurred,  but  also  damages  for 
the  loss  which  he  sustained  by  not  having  the  contract  carried 
into  effect.  Abbott^  C.  J.,  there  says,  *^  Upon  the  present 
occasion  I  will  only  say,  that  if  it  is  advanced  as  a  general 
proposition,  that  where  a  vendor  cannot  make  a  good  title 
the  purchaser  shall  recover  nothing  more  than  nominal 
damages,  I  am  by  no  means  prepared  to  assent  to  it.  If  it 
were  necessary  to  decide  that  point,  I  should  desire  time 
for  consideration."  The  present  case  falls  within  the  prin- 
ciple of  that  decision. 

Montcufu  Chambers^  in  support  of  the  rule. — The  evi* 
dence  was  admissible  in  mitigation  of  damages.  The  plain- 
tiff has  no  right  to  claim  substantial  damages  for  the  loss 
of  a  bargain  which  he  knew  the  other  party  had  no  power 
to  make.  Hopkins  v.  Grazebrook  proceeded  on  the  ground 
of  the  deception  practised  by  the  vendor  in  holding  out  the 
estate  as  his  own,  when  in  pomt  of  fact  he  had  not  a  sha- 
dow of  tide.  In  all  cases  of  vendor  and  purchaser,  there  is 
an  implied  agreement  tiiat  the  vendor  will  take  his  chance 
of  the  title  turning  out  good,  and  for  that  reason  damages 
are  not  recoverable.     It  is  stronger  here,  since  the  plaintiff 

(a)  6  B.  &  C.  31. 
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knew  that  the  defendant  had  a  defective  title.     The  princi-         1848. 
pie  of  the  decision  in  Flureau  v.  ThornhUl{a)  is  applicable      robiksok 
to  the  present  case.     [Aldersony  B. — In  Flureau  v.  Thomr  ^' 

hiUy  and  WaJher  v.  Moore  (ft),  the  defendants  had  reasonable 
ground  for  believing  that  they  had  a  good  title.]  In  John-' 
son  V.  Johnson  (c),  which  was  an  action  for  money  had  and 
received  to  recover  back  the  purchase-money  of  a  parcel  of 
land,  from  which  the  plaintiff  was  evicted  in  consequence  of 
a  defect  of  title.  Lord  Alvanley,  C.  J.,  said,  that  if  he  were 
to  sue  the  vendors  on  the  covenant  to  convey,  he  would 
only  recover  nominal  damages. 

Parke,  B. — The  rule  must  be  discharged.  The  defend- 
ant contracted  to  grant  a  good  and  valid  lease,  and  the 
learned  judge  was  right  in  rejecting  evidence  which  would 
go  to  alter  the  contract  admitted  by  the  plea. 

The  next  question  is,  what  damages  is  the  plaintiff  enti- 
tled to  recover?  The  rule  of  the  common  law  is,  that  where 
a  party  sustains  a  loss  by  reason  of  a  breach  of  contract,  he 
is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situa- 
tion, with  respect  to  damages,  as  if  the  contract  had  been 
performed.  The  case  of  Flureau  v.  Thornhill  qualified 
that  rule  of  the  common  law.  It  was  there  held,  that  con- 
tracts for  the  sale  of  real  estate  are  merely  on  condition 
that  the  vendor  has  a  good  title ;  so  that,  when  a  person 
contracts  to  sell  real  property,  there  is  an  implied  imder- 
standing  that,  if  he  &il  to  make  a  good  title,  the  only  da- 
mages recoverable  are  the  expenses  which  the  vendee  may 
be  put  to  in  investigating  the  title.  The  present  case 
comes  within  the  rule  of  the  common  law,  and  I  am  un- 
able to  distinguish  it  from  Hopkins  v*  GrazebrooL 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  da- 
mages have  been  assessed  according  to  the  general  rule  of 

(a)  2  W.  Bla.  1078.     {h)  10  B.  &  C.  41 6.     (e)  3  Bos.  &  P.  162. 
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1848.  law,  that  where  a  person  makes  a  contract  and  breaks  it, 
Robinson  ^®  Taust  pay  the  whole  damage  sustained.  Upon  that 
«•  ^  general  rule  an  exception  was  engrafted  bj  the  case  of 
Flureau  v.  ThomhiUi  and  upon  that  exception  the  case  of 
Hopkins  v.  Grazebrook  engrailed  another  exception.  This 
case  comes  within  the  latter,  by  which  the  old  common-law 
rule  has  been  restored.  Therefore  the  defendant,  having 
undertaken  to  grant  a  valid  lease,  not  having  any  colour  of 
title,  must  pay  the  loss  which  the  plaintiff  has  sustained  by 
not  having  that  for  which  he  contracted. 

Platt,  B. — Upon  general  principle,  I  cannot  distinguish 
tins  case  from  Hopkins  v.  GrazebrooL 

Rule  discharged 


Jan.  26.  Heseltine  v.  Siggers. 

In  an  action  for  ASSUMPSIT.— The  deckration  stated,  that  the  plaind£^ 
foreign  stockf     *^  ^^  request  of  the  defendant,  bargained  with  the  defend- 

Sie^'tibiat'th  ^"^  *^  ^"^  ^'^™  ^™*  *^^  ^^^^  bought  from  him,  and  the 
plaintiff  *'  bar-   defendant  then  agreed  to  sell,  and  then  sold  to  the  plaintiff, 

defendant  to  Certain  foreign  stock,  to  ivit,  28,000  Spanish  Active 
ioiiiiM  from*  Stock,  representing  a  certain  amount,  to  wit,  the  amount 
him,  and  the      ^f  £28,560  sterling,  on  certain  bonds  or  certificates,  at  and 

defendant  then  '  ,  ^'  ,  ' 

agreed  to  sell,  after  a  Certain  rate  or  pnce  then  agreed  upon  between 
to  die  plaintiff,  them,  to  wit,  the  rate  or  price  of  26/.  5s.  for  every  £100  of 
StockTto  ^  the  said  stock,  the  whole  price  of  the  said  stock,  at  the  rate 
28,000  Spuiiah  aforesaid,  being  a  large  sum  of  money,  to  wit,  £7497,  to  be 
&e.  i**^H€ld,  paid  in  cash  on  delivery  of  the  said  bonds  or  certificates. 
«  boarhr°  and  -^^^  ^  Consideration  thereof,  and  that  the  plidntifl^  at  the 

<*Bol?'mn8t 
be  oonstnied 

with  reference  to  the  sabject-matter  of  the  contract,  and  as  meaning  an  agreement  to  boy  and 
sell;  and  that  a  contract  for  the  aale  of  Stock,  Ezdieqner  Bills,  and  secnrities  of  thatdeicriptioot 
in  which  the  property  passes  by  delivery,  differs  from  a  contract  for  the  sale  of  a  specific 
chattel,  inasmuch  as  a  contract  for  the  sale  of  Stock,  Exchequer  Bills,  &c,  wonld  be  satisfied 
by  the  delivery  of  any  stock  or  bills  of  the  description  bargained  for,  and  conseqoenUy  the  con* 
tract  for  sale  cannot  mean  an  actual  sale,  but  only  a  contract  to  deliver. 

Such  a  contract  ia  not  within  the  17lh  section  of  the  Statnte  of  Frauds,  29  Car.  2,  c.  3. 
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request  of  the  defendant^  had  then  promised  the  defendant        1848. 
to  accept  the  swd  bonds  or  certificates,  and  to  pay  for  the     h„,^„J, 
said  stock  at  the  rate  or  price  aforesaid,  the  defendant  then  «• 

promised  the  plaintiff  to  deliver  him  the  said  bonds  or  cer- 
tificates within  a  reasonable  time  thereafter.  And  although 
the  plaintiff  was  then,  and  at  all  times  from  the  making  of 
the  said  bargain  and  sale,  to  the  time  of  the  refusjol  of  the 
defendant  hereiiuifter  mentioned,  ready  and  willing  to  ac- 
cept the  said  bonds  or  certificates,  and  to  pay  for  the  siud 
stock  according  to  the  rate  or  price  aforesaid,  of  which  the 
defendant  had  then  during  all  that  time  notice,  yet  the 
defendant  did  not,  nor  would,  within  a  reasonable  time  after 
the  making  of  the  said  bargain  and  sale,  deliver  the  said 
certificates  or  bonds,  or  any  of  them,  and  afterwards,  and 
after  the  expiration  of  a  reasonable  time  for  the  delivery 
thereof,  to  wit,  on  &c.,  wholly  refused  to  deliver  the  same, 
by  reason  whereof,  and  of  the  price  of  the  said  stock 
having  in  the  meantime  risen  and  advanced,  the  plaintiff 
not  only  lost  and  was  deprived  of  divers  great  gains  and 
profits,  which  might  and  otherwise  would  have  accrued 
to  him  from  the  completion  of  the  said  contract,  but  the 
plaintiff,  having  then  occasion  for  the  said  stock  in  the  way 
of  his  trade  and  business  as  a  dealer  in  such  stock,  was 
obliged  to  buy,  and  after  the  refusal  of  the  defendant  as 
aforesaid,  and  before  the  commencement  of  this  suit,  did 
buy,  for  the  purpose  of  his  said  trade  and  business  as  such 
dealer,  other  Spanish  stock  of  the  same  kind  and  descrip- 
tion, to  the  amount,  to  wit,  of  £28,000,  at  a  certain  rate 
or  price,  much  exceeding  the  said  rate  or  price  aforesaid, 
and  thereby  sustained  and  occurred  a  great  loss,  to  wit,  the 
amount  of  464/.  2s, 

The  defendant  pleaded  **non  assumpsit,"  with  other 
pleas. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London 
Sittings  afler  Hilary  Term,  1847,  it  appeared,  that  on  the 

TOL.  I.  K  K  K  EXCH« 
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1848.        2nd  of  September^  I8463  one  Vfslej,  as  the  agent  of  the 
Hbsbltine    ^^^^i^^^u^^   ^Id  to  the  plaintiff  28^000   Spanish  Active 
V.  Bonds  at  26^  per  cent.^  to  be  delivered  on  the  following 

day.  The  defendant  refused  to  deliver  the  bonds»  and  the 
plaintiff,  who  after  his  porchase  had  Bcid  the  stock  to 
another  person,  was  in  consequence  obliged  to  purchne 
other  bonds,  at  a  loss  of  464iL  2s.y  the  market  price  having 
risen  in  the  meantime.  The  plaintiff  gave  in  evidence  a 
stamped  sold  note,  signed  bj  Waley,  as  agent  for  the  de- 
fendant, but  there  was  no  evidence  of  any  bought  note. 
It  was  objected  on  the  part  of  the  defendant,  first,  that,  the 
declaration  being  framed  on  an  agreement  to  deliver  bonds 
or  certificates  of  stock  sold,  the  plaintiff  was  bound  to 
prove  that  the  stock  was  actually  sold,  so  that  the  property 
in  the  specific  bonds  passed  to  the  plaintiff;  secondly,  that 
this  was  a  contract  for  the  sale  of  goods,  wares,  and  mei^ 
chandise  within  the  17  th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c  3,  and  that  there  was  no  sufficient  note  or 
memorandum  in  writing.  The  learned  judge  directed  i 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  nonsuit. 

Crotodery  in  last  Easter  Term,  had  obtained  a  rule  nisi 
accordingly,  against  which, 

Wation  and  Hugh  Hill  shewed  cause  in  Michaehnas 
Term  last,  November  13th,  and  January  20th,  in  the  present 
term. — The  case  of  Humble  v.  Mitchell  (a)  is  an  authority  to 
shew  that  this  is  not  a  contract  within  the  1 7th  section  of  the 
Statute  of  Frauds.  There  the  contract  was  in  respect  of 
shares  in  a  jointnstock  banking  company,  but  there  is  no  dis- 
tinction in  principle  between  such  shares  and  this  stock. 
But,  assuming  that  the  Statute  of  Frauds  applies  to  this 
case,  the  note  in  writing,  signed  by  Waley,  as  the  agent  of 
the  defendant,  was  sufficient  to  satisfy  its  provisions.  [iW- 

<a)  11  A.  &  £.  206. 
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lock,  C.  B. — ^We  are  all  of  opinion  that  there  is  nothing  in         1848. 
that  objection.]  Secondly,  the  evidence  supported  the  declar-     ^i^^CnsK 
ation.   In  the  case  of  De  Fries  v.  LiitletDood(a\  which  will       ^    ^^ 

SiGOBBS* 

be  relied  npoa  by  the  other  side,  the  declaration  alleged  that 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  and 
agreed  with  the  defendant  to  buy  of,  and  the  defendant 
then  sold  to  the  plaintiff  divers  goods  at  certwi  prices,  &c. ; 
but  the  evidence  did  not  shew  an  agreement  to  buy  any 
specific  goods,  but  only  an  order  for  certain  goods,  to  be 
executed  by  the  defendant  If  the  words  "  bought  and 
sold  "  were  struck  out  of  this  declaration,  it  would  still  be 
good.  This  is  not  a  contract  for  the  sale  of  any  specific 
shares,  but  of  shares  in  a  particular  stock,  and  the  contract 
would  be  satisfied  by  the  delivery  of  any  bonds  of  that 
stock.  In  an  agreement  for  the  sale  of  one  hundred 
pounds  stock,  the  subject-matter  is  specific,  the  quantum 
to  be  sold  indefinite.  The  property  in  these  bonds  passes 
by  delivery,  and  that  distinguishes  this  case  from  De 
Fries  v.  Litikwood  (a).  In  Boorman  v.  JVash  (b),  the  declar- 
ation was  in  a  similar  form  to  the  present.  [^Parke,  B. — 
No  doubt,  for  a  long  series  of  years,  declarations  have  been 
in  this  form.  I  have  drawn  numbers  myself,  and  never 
considered  whether  the  contract  passed  the  property  or 
not.]  In  De  Fries  v.  Littlewood,  PattesoUy  J.,  says, "  I  am  not 
sure  that  there  may  not  be  a  sale,  though  an  action  for  goods 
bargained  and  sold  would  not  lie."  The  terms  '^  bought  and 
aold,**  have  a  mercantile  signification,  and  mean,  in  this  case, 
an  "  agreement  to  buy  and  selL"  The  words  "  agreed  to 
buy,  and  bought,"  and  "agreed  to  sell,  and  sold,"  are  to 
be  found  in  the  precedents  in  Clift's  Entries  (c)  and 
Morgan's  Entries  (rf).  [Parhe,  B. — We  cannot  tell  what 
the  facts  in  those  cases  were :  they  may  have  been  cases 
in  which  the  property  passed.]  The  words  "  agreed  to  buy, 
and  bought,"  must  be  construed  according  to  the  subject- 

(a)  9  Jur.  988.  (c)  97  PI.  80,  82. 

lb)  9  B.  &  C.  145.  (d)  Vol.  3,  pp.  160, 161, 163. 
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1848.        matter  of  the  contract  which  relates  to  a  certam  portion  of 
J     "^     '      a  debt  due  from  a  foreign  state,  the  bonds  being  mere  sym- 

HB8ELTINS  <»     ••         i    «  i  •    i 

V,  bols,  by  handing  over  which,  the  portion  of  the  debt  which 

they  represent  is  transferred.  The  declaration  may  be  read 
as  if  it  alleged  that  the  plaintiff  '*  agreed  to  sell,  and  so 
sold,*'  &c  At  all  events,  the  Court  will  not  grant  a  new 
trial,  when  the  only  result  would  be  to  impose  ad(HtioDal 
costs.  The  distinction  between  the  granting  of  a  new  trial, 
and  a  venire  de  novo,  is  pointed  but  by  Aldersan,  B.,  in 
Hughes  v.  Hughes  (a). 

Crowder  and  ThomaSy  in  support  of  the  rule  (6). — TTie 
ground  of  complaint  is  mis-stated  in  the  declaration,  which 
should  have  been  framed  on  an  agreement  to  selL  If  it  had  set 
out  bought  and  sold  notes,  and  then  alleged  an  agreement 
upon  them,  a  mercantile  construction  might  have  been  put 
on  the  terms  '^  bought  and  sold."  It  is,  however,  distinctly 
averred,  that  the  one  bought  and  the  other  sold ;  so  that  no 
mercantile  construction  can  be  imported,  but  the  words 
must  receive  their  strict  legal  meaning.  The  word  **  sold" 
cannot  be  rejected  as  surplusage,  but  it  implies  a  oontrKt 
between  the  parties,  by  which  the  property  in  the  particular 
thing  passed.  If  the  declaration  had  merely  alleged  that 
the  plaintiff  ''  agreed  to  sell,"  this  form  of  action  could  not 
have  been  maintained.  [Parkey  B. — ^Does  not  the  nature  of 
the  contract  shew,  that  the  words  *^  bought  and  sold"  can- 
not be  construed,  in  the  strict  sense  in  which  they  are  nsed, 
with  reference  to  goods  and  chattels?  Instead  of  being  a 
contract  for  the  sale  of  a  specific  chattel,  it  is  a  contzact 
for  the  sale  of  bonds,  which  are  transferable  by  deliyeiy, 
and  payable  to  bearer.  Suppose  a  contract  for  the  sale 
of  Exchequer  bills,  would  it  be  necessary  to  prove,  upon 
such  a  declaration  as  this,  certain  specific  bills,  by  the  deli- 

(a)  16  M.  &  W.  701. 
(ft)  They  abandoned  the  objection  as  to  the  Staints  of  Frauds. 
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very  of  which  alone  the  contract  would  be  satisfied?]    It        1848. 
IS  submitted  that  it  would.     The  contract  should  have  been    hJ[^^][^, 
described  according  to  its  legal  effect    The  contract  here  set      ^    ^' 
out  could  onlj  be  satisfied  by  the  delivery  of  those  specific 
bonds.     They  cited   WkUehouse  v.   Frost  (a),  Atkinson  v. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case,  we  are  of  opi- 
nion that  the  rule  ought  to  be  discharged.  The  case  otDe 
Fries  v.  Littlewoody  to  which  we  were  referred  as  having  been 
lately  decided  in  the  Court  of  Queen's  Bench,  we  have  no 
intention  to  overrule.  We  are  not,  however,  quite  certain 
as  to  what  was  the  exact  point  which  was  decided  in  that 
case ;  and,  upon  reference  to  one  of  the  members  of  that 
Court,  (Mr.  Justice  Patteson),  the  report,  as  it  appears  in 
print,  is  not  confirmed  by  his  view  of  the  decision  to  which 
the  Court  came.  But,  whatever  may  have  been  the  decision 
in  that  case,  we  are  of  opinion  that  the  doctrine  does  not 
apply  to  Exchequer  bills,  bonds,  scrip,  Spanish  stock,  and 
securities  of  that  description  which  pass  by  delivery  merely. 
With  reference,  therefore,  to  articles  of  that  description 
which  become  the  subject  of  a  contract,  there  is  no  differ- 
ence between  a  contract  to  buy  and  a  contract  of  actual 
sale,  inasmuch  as  the  transfer  rests  not  so  much  on  contract 
as  on  delivery ;  and  as  the  meaning  of  the  expression  in  the 
declaration  must  be  construed  with  reference  to  the  sub- 
ject-matter, we  therefore  think  that  this  objection  is  not 
valid.  A  sale  in  such  a  case  as  this  means  only  a  contract 
for  sale,  for  the  contract  will  be  performed  by  the  delivery 
of  any  goods  of  this  description.  There  is  this  distinction 
to  be  observed  between  a  contract  to  sell  or  for  the  sale  of 
articles  of  this  description,  and  contracts  for  a  specific  chat- 
tel, as  to  which  b  barg^n  has  been  made,  and  where  the 
property  may  pass  without  any  reference  to  any  delivery  at 

(a)  12  East,  614.  (h)  8  B.  &  C.  277. 
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alL  Where  there  is  a  contract  to  sell  particular  and  specific 
Hbseltinb  stock  or  bills,  from  the  very  nature  of  the  thing,  it  ifl  a 
contract,  not  for  an  actual  sale,  but  a  contract  to  deliver. 
The  declaration,  therefore,  as  to  the  subject-matter,  is  cor- 
rect and  proper,  and  is  not  open  to  the  objection  which  was 
taken.     The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


j^  26  Rogers  and  Others  v.  Chilton. 

To  an  action  ASSUMPSIT  by  the  indorsee  against  the  defendant,  the 
S^biU^o'nr  "*'  drawer  of  a  bill  of  exchange  for  £25,  accepted  by  E.  W., 
change  against    anj  payable,  three  months  after  date,  to  the  order  of  tlic 

the  drawer,  the 

defendant  defendant,  and  by  him  indorsed  to  T.  R.  Kemp,  and  by 
thTbm  was'in.  Kemp  to  the  plaintiffs. 

to  Tdntift  ^  Second  plea,  that  the  said  indorsement  in  the  declaration 
who,  upon        mentioned  to  have  been  made  by  T.  R.  Kemp  was  an  in- 

ita  becoming 

due,  paid  the  dorscment  made  by  the  said  T.  R.  Kemp  in  blank,  aod 

to^pUdntiffsr^  ^^^'  ^^^  ^^^  ^d  ^^^1  ^^  exchange  was  indorsed  to  the 

■^^ftijr*tuf  *'  plaiii tiffs  as  therein  mentioned,  and  on  the  day  when  the 

tion  and  dia-  same  became  due  and  payable  according  to  the  tenor  and 

aam  in  the  bill  effect  thereof,  to  wit,  on  &c.,  the  said  T.  R.  Kemp  paid  to 

?£^^d^HVCT?  *«  plaintiffs  the  said  sum  of  £25  in  the  said  biU  specified, 

ed  the  bill  to  according  to  the  tenor  and  effect  thereof,  and  of  his  in- 

T.  K.,  who  had  ° 

been  ever  ainoe  dorsement  thereof^  in  full  satisfaction  and  discharge  of  the 
holder  at  the  ^^  ^^^  ^^  ^^^  ^^  ^^  ^^  hill  specified,  and  the  plabtiffs 
^"h^^'iSS^Sd  ^^^  delivered  the  said  bill  to  the  said  T.  R  Kemp,  who, 
that,  by  Tirtne    from  the  time  of  such  payment  and  delivery  until,  at,  and 

of  thepremiaesy  .  ,  , 

defendant  waa  after  the  time  when  this  action  was  commenced,  hath  been 
^pfication,  '  ^^^  ^^'^  ^  ^^^  holder  of  the  said  bill  of  exchange ;  and  the 
that  piuntiffs     defendant,  by  virtue  of  the  premises,  then  became  and  wafl» 

were  the  hold-  ''  r  * 

era  of  the  bill 

at  the  com- 

meocement  of  the  suit,  without  this,  that  T.  K.  was  the  holder,  modo  et  formi:^HeUli  on 

motion  for  a  repleader,  that  the  iMtte  raised  by  the  replication  was  material. 
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and  is  liable  to  pay  the  said  sum  in  the  said  bill  specified  to        1848. 
the  said  T.  R.  Kemp.    Verification. 

Beplication,  that,  at  the  time  of  the  commencement  of 
this  suit,  the  phuntifis  were  the  holders  of  the  said  bill ; 
without  this,  that,  at  the  time  of  the  commencement  of  this 
suit,  the  said  T.  R.  Kemp  was  the  holder  thereof,  modo  et 
form&;  concluding  to  the  country.  Upon  this  replication 
issue  was  joined. 

At  tiie  trial,  before  the  Lord  Chief  Baron,  at  the  London 
Sittings  after  last  Michaelmas  Term,  the  plaintiffs  had  a 
verdict  for  the  amount  of  the  bill  of  exchange. 

KnowUs,  on  the  14th  of  January,  in  the  present  term, 
moved  for  a  rule  calling  on  the  plaintiffs  to  shew  cause 
why  there  should  not  be  a  repleader. — The  issue  raised  by 
the  replication  is  immaterial.  The  plea  alleges,  that  tiie 
bill  was  paid  and  satisfied  when  it  became  due,  and  that 
allegation  is  admitted  by  this  form  of  replication ;  it  there- 
fore becomes  immaterial  whether  Kemp  was  the  holder  of 
tiie  bill  at  the  commencement  of  the  suit.  Where  a  bill  is 
pidd  in  part  on  its  arriving  at  maturity,  the  holder  cannot 
recover  of  the  acceptor  more  than  the  balance :  Bacon  v. 
Searles  {a).  Kemp  might  sustain  the  action  agunst  the  de- 
fendant, although  he  had  not  the  bill  at  tiie  commencement 
of  the  suit — He  referred  to  Stones  v.  Bvtt{h\  and  Byles 
on  Bills,  p.  305.  \Parhey  B. — Is  not  the  effect  of  this  re- 
plication to  deprive  Kemp  of  any  right  of  action  against  the 

present  defendant?] 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case  we  are  of  opinion 
that  there  ought  to  be  no  rule.  There  was  an  application 
for  a  repleader,  on  the  ground  that  the  issue  raised  by  the 
replication  to  the  second  plea  was  immaterial.  It  was  an 
action  on  a  bill  of  exchange  by  tiie  indorsees  against  the 

(a)  1  H.  B1.88.  {b)  2  C.  &  M.  416. 
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drawer,  and  the  defendant  pleaded  that  the  bill  was  indorBed 
in  blank  by  Kemp  to  the  plaintiffs,  and  that,  when  it  be« 
came  due,  Kemp  paid  the  plaintiffs  the  amount  in  fall 
satisfaction  and  discharge  of  the  bill,  and  received  it  from 
them;  and  that  since  that  time  he  had  been,  and  at  the 
commencement  of  the  suit  was,  the  holder,  and  that  the 
defendant  is  liable  to  him.  The  plaintiff  replied,  that,  at 
the  commencement  of  the  suit,  they  were  the  holders  of  the 
bill,  and  that  Kemp  was  not,  in  manner  and  form.  It  was 
argued,  that  this  issue  was  an  immaterial  one;  but  we 
think  that  it  is  material,  and  therefore  diere  will  be  no 
rule. 

Rule  refused. 


Jan.  26. 


The  Coart  re- 
filled to  order 
an  attorney  to 
repay  any  por- 
tion of  a  pre- 
mium of  two 
handred 
guineas  receiv- 
ed by  him  with 
an  articled 
clerk,  who  died 
within  a  month 
after  be  waa 
articled. 


In  the  Matter  of  James  Richard  Thompson,  Gent 

±  HIS  was  a  rule  calling  on  Mr.  Thompson,  an  attorney  of 
this  Court,  to  shew  cause  why  he  should  not  repay  a  portaon 
of  the  premium  received  by  him  with  an  articled  clerk.  It 
appeared  from  the  affidavits,  that,  on  the  29th  October,  1846, 
one  W.  E.  Stevens  articled  his  son  to  Mr.  Thompson  for 
five  years,  on  which  occasion  he  paid  to  Thompson  a  pre- 
mium of  £210.  On  the  22nd  of  November,  in  the  same 
year,  the  articled  derk  died* 

Bomll  shewed  cause. — There  is  no  authority  in  support 
of  the  present  application.  The  cases  of  Ex  parte  Fran- 
herd  (a),  and  Ex  parte  Bayley  (6),  will  perhaps  be  relied  on. 
But  in  the  former  case  the  attorney  had  refused  to  receive 
back  his  apprentice,  who  had  run  away  from  his  service; 
and  on  that  ground  the  Court  ordered  him  to  return  a  lea- 


(d)  3  B.  &  Aid.  257. 


{h)  0  B.  &  C.  691. 
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Boziable  part  of  the  premium.  In  Ex  parte  Bayley  (a),  the  1 848. 
clerk  had  been  artided  to  one  of  two  attomies  in  partner-  ^'i^^ 
ship,  and,  after  serving  for  about  two  months,  the  attorney  Thompson. 
to  whom  he  was  articled  died.  The  premium  had  been 
placed  to  the  partnership  account,  and  the  survivor  having 
two  articled  clerks,  and  therefore  not  being  able  to  retain 
in  his  service  the  clerk  of  his  deceased  partner,  the  Court 
thought  that  he  ought  to  return  a  portion  of  the  premium, 
since  the  derk,  though  bound  to  the  one  only  in  name,  was 
in  conscience  bound  to  the  two.  Those  principles  are  in«* 
applicable  to  the  present  case.  The  contract  of  service  is  for 
the  period  of  five  years;  and  while  the  father  of  the  clerk  sus- 
tains, by  his  death,  a  loss  of  the  sum  paid  by  way  of  premium, 
the  attorney  loses  the  advantage  which  he  would  otherwise 
derive  from  the  value  of  the  clerk's  services  during  the  last 
two  or  three  years  of  the  term.  If  the  derk  had  died  at 
the  end  of  the  fourth  year,  would  the  attorney  have  had  any 
remedy?  In  law,  the  father  has  no  right  to  a  return  of  any 
part  of  the  premium,  for  the  attorney  has  not  committed 
any  breach  of  contract ;  and  the  drcumstances  of  the  case 
present  no  equitable  grounds  for  the  interference  of  the 
Court.  In  Cuff  v.  Brown  (6),  the  apprentice,  after  serving 
two  years  of  his  time,  and  without  any  misconduct  on  the 
part  of  his  master,  ran  away  and  enlisted  as  a  soldier.  He 
was  aftierwards  desirous  of  returning,  but  the  master  refused 
to  receive  him ;  and  the  Court  held,  that,  under  those  circum- 
stances, the  master  was  not  bound  to  return  any  part  of  the 
premium. 

Watstmf  contra. — The  Court  has  jurisdiction  to  entertain 
this  application.  It  is  conceded  that  no  action  will  lie;  but, 
in  cases  of  this  kind,  the  Court  exercise  a  jurisdiction  accord- 
ing to  law  and  conscience,  and  are  not  bound  by  any  techni- 
cal rules :  Ex  parte  Bayley  {a).    In  Ex  parte  Hoyden  (c),  the 

(a)  9  B.  &  C.  691.    (h)  5  Price,  297.      (c)  WUl.,  Wol.  k  Hod.  321. 
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1848.  Court  directed  a  eurviving  partner  of  an  attorney  to  retnni 
j„  „  part  of  the  premium  paid  with  a  clerk  who  was  articled 
Tbompsok.  before  the  partnership,  it  appearing  that  the  relation  of 
master  and  clerk  had  existed  between  the  surviying  partner 
and  the  clerk,  and  that  part  of  the  premium  had  been  re- 
ceiyed  by  the  former.  Ex  parte  Bennett  (a)  is  an  authority 
to  the  same  effect.  In  Ex  parte  Bayley  (&)  there  was  no 
breach  of  contract,  but  the  decision  proceeded  on  the 
ground,  that,  as  the  premium  had  been  paid  to  the  partner- 
ship account,  the  surviving  partner  was  in  consdence 
bound  to  return  it  So  here,  the  derk  having  died  within 
a  month  after  he  was  articled,  the  attorney  ought  in  fiiir 
dealing  to  return  a  portion  of  the  premium.  In  Ex  park 
Fisher  (c),  Abbotty  C.  J.,  says,  ^^  It  is  exceedingly  convenient 
that  there  should  be  a  summary  jurisdiction  in  this  Court 
for  deciding  differences  between  attomies  and  tlieir  clerks  of 
this  description.  The  Legislature  has  given  a  summary 
jurisdiction  to  magistrates,  as  to  apprentices  of  a  different 
kind.  This  Court,  and  the  other  Courts  of  Westminster 
Hall,  have,  as  far  back  as  our  practice  will  carry  us,  been  in 
the  habit  of  exercising  a  jurisdiction,  as  to  differences  of  this 
nature,  between  an  attorney  of  the  court,  who  is  an  officer 
of  the  court,  and  his  clerk.  It  seems  to  me  that  the  exer- 
cise of  that  jurisdiction  is  a  matter  of  great  convenience, 
and  I  therefore  think  that  we  ought  not  to  forbear  doing 
what  our  predecessors  have  done."  This  premium  has  been 
paid  in  consideration  of  instruction  during  a  period  of  five 
years ;  and  it  is  the  same  in  principle  whether  the  instruction 
has  been  prevented  by  the  death  of  the  attorney  or  the 
death  of  the  clerk. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  this  case  a  rule  had  been 
obtained  by  Mr.  BovUl,  against  which  Mr.  Watson  shewed 

(a)  1  Will.,  Wol.  &  Day.  210.    {h)  9  B.  &  C.  691.    (c)  1  Chit.  694. 


Thompson. 
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cause  a  few  days  ago.  It  waa  a  rule  calling  on  Mr.  1848. 
Thompson  to  shew  cause  why  he  should  not  repay  a  por-  in  „ 
tion  of  a  premium  which  he  had  received  with  an  articled 
clerk;  who  had  died  shortly  after  he  had  been  articled. 
This  is  an  application  to  the  equitable  jurisdiction  of  this 
Court,  and,  as  there  are  great  difficulties  in  the  matter,  we 
think  the  present  application  ought  not  to  be  granted.  The 
rule  therefore  must  be  discharged. 

Rule  discharged. 


Jones  r.  Anstruther.  jan,  29. 


war- 


J.  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  A  renewed 
the  defendant  should  not  be  discharged  out  of  the  custody  tlonfrom^m-* 
of  the  sheriff  of  Middlesex,  as  to  this  action.     It  appeared  S^hr&^oteh" 
from  the  affidavits,  that  on  the  1st  November,  1847,  all  the  Sequestration 
defendant's  estates  in  Scotland,  heritable  and  movable,  were  c.  41,  may  be  ' 
sequestered,  under  the  2  &  3  Vict.  c.  41 ;  and  thereupon  the  th^dierfff  or  ^ 
Lord  Ordinary  granted  the  defendant  a  warrant  of  protec-  8J>«"ff-«nb»ti- 
tion  from  arrest  or  imprisonment  in  Great  Britain  and  Ire- 
land, and  her  Majesty's  other  dominions,  as  to  civil  debts 
due  and  contracted  previously  to  the  date  of  sequestration, 
until  a  meeting  of  creditors  for  the  election  of  a  trustee  of 
the  sequestered  estates.     On  the  1st  December,  1847,  a 
meeting  of  creditors  was  held  at  Lanark,  and  a  trustee  ap- 
pointed; and  it  was  then  resolved  that  the  protection  should 
be  renewed  for  three  months.    Accordingly,  on  the  petition 
of  the  defendant,  on  the  16th  December,  a  renewed  warrant 
of  protection  was  given  him,  signed  by  the  sheriff-substi- 
tute of  the  Upper  Ward  of  Lanarkshire.     On  the  25th 
January,  1848,  the  defendant  was  taken  in  execution  in 
this  action,  which  was  for  a  debt  due  before  the  sequestra- 
tion.   An  application  had  been  made  at  Chambers  to  dis- 
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1848*         charge  the  defendant  out  of  custody^  when  Bolfe,  B.,  du- 

J0NK8         missed  the  summons,  on  the  ground  that  it  did  not  appear 

.       ^-  that  the  sheriff-substitute  was  the  proper  person  to  sign  the 

Anstruthbr.  ^  .      •  . 

warrant  of  protection.  The  present  application  was  forti- 
fied by  an  additional  a£Gidavit  of  a  person  conversant  widi 
the  law  of  Scotland,  who  deposed  that  the  county  of  Lanark 
was  divided  into  three  districts,  to  each  of  which  was  as- 
signed a  sheriff-substitute,  who,  within  his  ward,  exercised 
all  the  powers  and  faculties  of  the  sheriff-principal. 

Temple  shewed  cause. — Under  the  2  &  3  Vict  c  41, 
"  for  regulating  the  sequestration  of  the  estates  of  bankrupts 
in  Scotland,"  this  warrant  of  protection  should  have  been 
signed  by  the  sheriff-principal,  not  by  the  sheriff-substitate. 
The  interpretation  clause  (section  3)  contains  no  provision 
that  the  word  *' sheriff"  shall  include  '^  sheriff-substitute." 
By  the  I3th  section,  on  petition  by  a  debtor,  the  Lord  Or- 
dinary is  forthwith  to  award  sequestration  of  the  debtor's 
estates,  and  to  appoint  meetings  of  creditors  for  the  election 
of  an  interim  factor,  a  trustee,  and  commissioners,  and  like- 
wise remit  to  the  '*  sheriff  ^^  and  grant  to  the  debtor  a  war- 
rant of  protection  against  arrest  and  imprisonment  for  dvil 
debt,  until  the  meeting  of  creditors  for  the  election  of  trus- 
tee. The  27th  section  enacts,  that,  notwithstanding  the  re- 
mit to  the  sheriff,  the  process  of  sequestration  shall  be  held 
to  be  in  the  Bill  Chamber  of  the  Court  of  Session ;  and  on 
the  remit  being  made,  a  copy  of  the  petition  for  sequestra- 
tion, &c.,  shall  be  transmitted  by  the  petitioner  to  the  she- 
riff's derk,  &c.,  and  the  sheriff  shall  have  as  full  power  and 
jurisdiction  as  hitherto  possessed  by  the  Court  of  SesaioQ; 
and  the  sheriff-derk,  and  messengers-at-arms,  and  officers  of 
the  sheriff's  court  shall  have  power  to  act  in  their  respectiye 
offices,  under  the  act  The  45th,  46th,  and  47th  sections, 
which  relate  to  the  election  of  interim  factor  and  trustee, 
clearly  point  to  a  distinction  between  the  sheriff  and  tlie 
sheriff-substitute.    The  protection  is  daimed  under  the  58th 
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section,  which  provides,  that  the  majority  in  number  and  1848. 
value  of  the  creditors  "  present  at  a  meeting  for  the  electidn  joNms 
of  trustee  may  resolve  that  the  personal  protection  of  the  j^^ 
bankrupt  ought  to  be  renewed  for  such  time  as  they  may 
think  fit;  and  in  such  case  the  trustee  shall  apply  to  the 
sheriff,  who  shall  renew  the  protection;  and  the  deliverance 
by  him  renewing  the  same,  or  an  extract  thereof  signed  by 
the  sheriff-clerk,  shall  have  the  same  effect  as  the  original 
warrant  of  protection." 

Montagu  Smith,  in  support  of  the  rule. — By  the  4dth 
section,  the  notice  of  meeting  for  the  election  of  trustee  may 
be  given  either  to  the  sheriff  or  sheriff-substitute,  and  eith^ 
may  preside.  The  66th  section  enacts,  "  that  it  shall  be 
competent  for  the  sheriff  to  grant  a  warrant  to  apprehend 
the  bankrupt,  and  bring  him  before  the  sheriff  toT  examina- 
tion." It  is  evident,  therefore,  that  the  word  ^^  sheriff^ 
must  include  sheriff-substitute;  otherwise  this  absurdity 
would  follow,  that,  when  the  meeting  was  presided  over  by 
the  sheriff-substitute,  the  bankrupt  could  not  be  examined, 
nor  have  any  protection  granted  him.  \Parkey  B. — On  refer- 
ring to  the  act,  which  passed  in  the  year  1747,  20  Geo.  2, 
c  45,  it  is  clear  that  the  term  '^  sheriff"  was  meant  to  include 
sheriff-substitute.  Pollock,  C.  B. — So,  under  the  54  Geo.  3, 
c.  137,  either  the  sheriff  or  sheriff-substitute  might  have 
acted.] 

Feb  CuBiAM(a). — The  rule  must  be  absolute. 

Bule  absolute, 
(a)  Pollock,  C.  B.,  Parke,  B.,  Aldcrson,  B.,  PlaU,  B. 
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1848. 

Jan  31 '      Chamberlaine  v.  The  Chester  and  Birkenhead  Bah^ 

WAY  Company* 

a  declaratioii  l^  ASE. — The  declaration  stated,  that,  before  and  at  the 

fore  and  at  the"  *^°^®  ^^  ^^®  making  and  passing  of  a  certain  act  of  Pariia- 

^*f^h**i\r"'  ^®°*»  made  and  passed  in  the  first  year  of  the  reign  of  her 

c.  cvii.,  the  Majesty,  intituled  ^*  An  Act  for  making  a  Railway  from 

and  has  ever'  the  City  of  Chester  to  Birkenhead,"  the    plaintiff  was, 

once  been,  the  j^ j  f^^^  thence  hitherto  hath  been,  and  still  is,  the  owner 

owner  oi  a  ferry 

across  theMer-  of  a  certain  ferry  across  the  river  Mersey,  called  Tranmere 

aey,  from  Tran- 

mere,  in  the  Ferry,  from  a  certain  place  called  Tranmere,  in  the  county 
ter*  to  Liver-**'  of  Chester,  to  Liverpool,  in  the  county  of  Lancaster,  and 
poo^and  thirt  jjj^^]^  again  from  Liverpool  to  Tranmere  aforesaid;  and  that 
the  defendants  during  all  the  time  aforesaid  there  had  been,  and  still  were, 
ed  to  make  a  Certain  Other  ferries  across  the  said  river  Mersey,  called  re- 
JJ^|J^|2j^jj[,  spectively  Woodside  Ferry  and  Birkenhead  Ferry;  and 
tions  and  works  that  in  and  by  the  said  act  of  Parliament  the  said  company 

connected 

therewith,  com-  were  empowered  to  make  and  maintain  a  certain  ndlway, 
B^^street,  "^^^  ^  neccssary  and  proper  depdts,  stations,  approaches, 
i?!.^^'^  ^}     water,  and  conveniences  connected  therewith,  in  the  line  or 

Chester,  and  '  ^  ' 

terminating  at    course  therein  mentioned  or  referred  to,  commencing  at  &c 

or  near  a  cer-      •      ^        •         t%  r\\  !••  ^ 

tain  place,  in  the  City  01  Chester,  and  termmatingat  or  near  Grange- 
S"heplande-*  ''^"^®«  ^^  *^®  township  or  cxtra-parochial  chapelry  ofBir- 
P?f**?u",i°*''®  kenhead  and  county  of  Chester.     And  that  in  and  by  the 

act  of  Parlia-  ^  ^       "^  ^  ^  ^ 

ment  Is  men-  said  act  of  Parliament,  after  reciting  that  it  would  tend  to 
or  near  On^.  the  convenience  of  the  public,  and  prevent  serious  Injury  to 

lane,  in  Bir- 
kenhead. It  then 

set  out  a  section  of  tiie  act  wherehy  the  company  were  prohibited  from  makings  a  railway  from  the 
stetion  at  or  near  Grange-lane,  to  or  to  communicate  with  Woodside  Ferry,  until  a  branch  railway 
should  haTe  been  made  from  the  main  line  to  Birkenhead  and  Tranmere  Ferries.  The  declan- 
tion  then  alleged  that  the  defendants  wrongfully  and  fraudulently,  and  for  the  purpose  of  evad- 
ing the  act,  opened  a  railway  from  the  station  at  Grange-lane  to  and  to  communicate  with  the 
shore  of  the  Mersey,  in  the  township  of  Birkenhead,  between  Woodside  Ferry  and  Birkenbesd 
Ferry,  and  near  Woodside  Ferry,  and  conveyed  passengers  and  merchandise  along  the  sastie  to 
the  said  station  at  Grange-lane,  although  no  branch  railway  had  been  made  from  the  msin 
line  to  Tranmere  Ferry,  in  contempt  of  the  act  of  Parliament  and  to  the  plaintiff's  damage  of 
20,000/.  On  general  demurrer : — Held,  that  the  declaration  was  bad,  as  it  did  not  contain  sny 
aTcrment  that  the  defendants  made  a  railway  to  or  to  communicate  with  Woodside  Ferry,  or 
anything  necessarily  equivalent  to  such  an  averment.  But,  that  if  it  had  contained  sm^  sa 
averment,  the  action  might  have  been  sustained  without  any  allegation  of  special  damage,  the 
act  prohibited  not  being  one  merely  affecting  the  public,  but  an  act  obviously  prohibited  for  the 
spedal  protection^of  a  particular  individual. 
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the  owners  of  Tramnere  and  Birkenhead  ferries,  if  the  ao         lB4d. 
commodation  for  goods  and  passengers  to  and  from  the  said     Chamber- 
raUway,  and  the  said  several  ferries  of  Tranmere,  and  Bir^        ^^J" 
kenhead,  and  Woodside,  were  kept  equal,  it  was  (amongst  Th»  Chbstbr 

AND  BiRKBN* 

other  things)  enacted,  that  it  should  not  be  lawful  for  the  bkao 
said  company  to  open  any  railway  or  tramroad,  or  any  yard  ""'^^^  ®- 
or  depdt,  from  the  said  station  at  or  near  Grange-lane,  or 
to  communicate  with  Woodside  ferry  aforesaid,  nor  to  allow 
any  other  company,  or  person  or  persons,  to  unite  or  to 
communicate,  by  means  of  any  yard,  dep6t,  railway,  or 
tramroad,  from  the  said  Woodside  ferry  to  the  said  railway 
thereby  authorised  to  be  made,  or  to  convey  any  passengers, 
goods,  or  merchandise,  which  might  have  been  conveyed 
from  the  said  ferry  called  Woodside  Ferry,  by  such  rail- 
way, until  a  good  and  convenient  branch  railway,  fit  for  the 
conveyance  of  passengers  and  goods  by  the  same  description 
of  power,  should  have  been  made  and  c^ned  from  the  said 
main  line  to  the  said  ferries  called  Birkenhead  and  Tran- 
mere respectively;  such  branch  railways  to  be  for  ever 
thereafter  maintained  and  kept  in  good  repiur,  by  and  at 
the  expense  of  the  said  company,  or  other  person  or  per^ 
sons  making  the  same.  Provided  always,  that  it  should 
not  be  lawful  for  the  said  company  to  use  or  employ  any 
locomotive  engine  upon  the  said  railway,  between  the  said 
station  and  the  ssdd  Woodside  Ferry,  unless  branches  should 
be  made,  upon  which  locomotive  engines  might  equally  be 
used,  between  the  said  station  and  the  said  ferries  of  Bir- 
kenhead and  Tranmere ;  nor  to  fix  any  stationary  engine  for 
working  the  said  line  between  the  sidd  station  and  Wood- 
side  Ferry,  until  a  similar  engine  should  have  been  erected 
by  the  said  company  for  the  use  of  the  ssdd  ferries  respec- 
tively. Yet  the  defendants,  wholly  disregarding  their  duty 
and  the  said  act  of  Parliament,  afterwards,  and  after  the 
passing  of  the  said  act  of  Parliament,  to  wit,  on  &c.,  and 
on  divers  other  days  between  that  day  and  the  commence- 
ment of  this  suit,  fraudulentiy  and  for  the  purpose  of  evad- 
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^84  8^      ing  the  said  act  of  Parliament^  and  their  duty  in  that  behalf, 
opened  a  certiun  railway,  or  tramroad,  from  the  said  station 
at  or  near  Grange-lane  to  and  to  communicate  with  the 
Thb  Chestbr  shore  of  the  said  river  Mersey,  at  a  certain  part  thereof  be- 

ANO  BiRKBN-  ,  *_  ^  * 

HBAD  tween  the  said  feny  called  Woodside  Ferry^^nd  the  said 
iLWAY  o.  £gyjy  called  Birkenhead  Ferry,  and  near  to  Woodude 
Ferry  aforesaid ;  and  during  all  the  time  aforesaid,  conTeyed 
by  the  said  railway,  called  the  Chester  and  Birkenhead 
Railway,  divers  passengers,  goods,  and  merchandise,  which 
had  been  conveyed  over  the  said  river  Mersey  to  the  said 
part  of  the  shore  thereof,  near  to  the  said  station  at  or  near 
Grange-lane  aforesaid,  and  by  the  said  railway,  or  tram- 
road,  so  made  by  the  defendants,  as  last  aforesaid,  although 
no  branch  railway  whatsoever,  fit  for  the  conveyance  of 
passengers  and  goods  by  the  same  description  of  power,  at 
any  of  the  times  aforesaid,  had  been  or  was,  or  yet  hath 
been  or  is,  made  or  opened  from  the  said  main  line  to  the 
said  ferry  called  Tranmere  Ferry.  And  the  defendants, 
further  disregarding  their  duty  and  the  said  act  of  Parlia- 
ment, afterwards,  to  wit,  on  &c.,  and  on  divers  other  days 
and  times,  &c.,  did  use  and  employ  divers,  to  wit,  fifty  lo- 
comotive engines  upon  the  said  railway  or  tramroad  between 
the  said  part  of  the  shore  of  the  said  river  Mersey,  near  to 
and  within  the  limits  of  the  said  Woodside  Ferry,  although 
no  branch,  at  any  of  the  times  aforesaid,  was  or  yet  hath 
been  made  upon  which  locomotive  engines  might  be  equally 
used  between  the  said  station  and  the  said  ferry  called 
Tranmere  Ferry :  in  contempt  of  the  said  act  of  Parlia- 
ment, &C. 

General  demurrer,  and  joinder. 

The  case  was  argued  in  Easter  Term,  1847,  (May  8),  by 

Sir  jP.  Kelly  (with  whom  was  Crompton),  in  support  of  the 
demurrer. — The  whole  question  in  this  case  turns  on  the 
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construction  to  be  put  upon  the  act  of  Parliament  set  out  in        1848. 
the  declaration,  the  1  Vict.  c.  cvii,  s.  11.     The  Chester  and     Chambbb- 
Birkenhead  Railway  Company  are  thereby  forbidden  to        ''^J.^" 
open  a  branch  railway,  from  their  terminus  at  Grange-lane,   Th«  ^™^** 
to  or  to  communicate  with  Woodside  Ferry,  untill  they  shall         head 
haye  made  also  branch  lines  to  the  ferries  of  Birkenhead  and 
Tranmere.     But  this  declaration  merely  alleges,  that  they 
have  made  a  branch  line  to  the  shore  of  the  river  Mersey, 
'^at  a  part  thereof  between  the  said  ferry  called  Woodside 
Ferry,  and  the  said  ferry  called  Birkenhead  Ferry,  and  near 
to  Woodside  Ferry,"  although  no  branch  railway  has  been 
made  to  Tranmere  Ferry.     There  is  nothing  in  the  act  of 
Parliament  which  prohibits  them  from  doing  that.     The 
term  ^*  near  to"  is  entirely  vague,  and  has  no  legal  mean- 
ing.    Westminster  Abbey  is  near  to  Westminster  Hall; 
Hertford  is  near  to  London.     So  fiw  as  appears  upon  this 
record,  to  which  alone  the  Court  can  look,  Tranmere  Ferry 
may  be  much  more  near  to  the  branch  line  made  by  the  de* 
fendants  than  Woodside  is.   The  term  may  mean  a  yard  or  a 
mile  off.   It  is,  therefore,  perfectly  consistent  with  the  decla- 
ration, that  the  branch  railway  may  in  fact  have  been  carried 
to  a  point  so  near  to  the  plaintifTs  ferry,  that  he  is  benefited 
instead  of  being  injured  thereby.      Under  such  circum- 
stances, the  declaration  does  not  disclose  any  right  of  action* 
There  is  no  prohibition  against  the  company's  bringing  their 
railway  to  the  river  between  Woodside  and  Birkenhead  fer- 
ries.    It  is  no  breach  of  an  act  of  Parliament,  where  the 
thing  prohibited  is  not  malum  in  se,  to  evade  the  prohibi- 
tion by  doing  something  nearly  approaching  to  the  thing 
prohibited.     It  is  clear  that  but  for  this  section  the  plain- 
tiff would  have  no  right  of  action  whatever  against  the  de- 
fendants for  extending  their  railway  over  their  own  land, 
or  that  of  any  other  person,  to  any  point  on  the  shore  of 
the  river.     The  action  is  founded  entirely  upon  the  statute, 
and  by  it  the  company  are  not  enabled  to  do  anything,  but 
only  prohibited  from  doing  a  particular  act,  namely,  opening 

VOL.  L  L  L  L  EXCH. 
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1848.  a   branch  to  or  to  communicate  with  Woodside  FerrVy 

Chamber,  until  they  have  also  opened  branches  to  the  other  femes. 

LAiNK  Qf  lY^Qi  prohibition  no  breach  is  stated  in  this  declaratioiL 

The  Chbsteb  Nor  is  the  case  altered  bj  its  being  allied  that  the  act 

HBAD     '  was  done  fraudulently,  and  with  intent  to  evade  the  statute: 

Railway  Co.  jr„  ^^  £'t;a„,  (a).     Further,  the  case  of  IiMsson  v.  Moore  (i) 

shews  that  the  plaintiff  ought  to  have  stated  special  damage, 
to  entitle  him  to  sue  in  sudi  a  case.  [^Parke,  B. — ^The 
original  act  of  Parliament  gives  the  company  no  power  to 
go  beyond  the  terminus  at  Grange-lane.  The  question  is, 
whether  the  clause  in  question  is  not  an  enabling  one,  em- 
powering them  to  go  on  to  the  shore  of  the  Mersey^  under 
the  restrictions  therein  stated.]  It  surely  is  a  prohibitory, 
and  not  an  enabling  clause:  they  did  not  require  an  ena- 
bling clause  for  this  purpose;  for  they  might  clearly  have 
gone  on  to  the  shore  of  the  river,  either  over  their  own 
land,  or  that  of  any  other  person  with  his  consent,  without 
an  act  of  Parliament. 

The Attomey-'General^  (Webby  with  him),  contnL — This 
company  is  a  corporation  for  the  purposes  mentioned  in  th^ 
act  of  Parliament,  and  for  those  only,  that  is,  for  making 
a  railway  from  Chester  to  a  certain  place  in  Birkenhead, 
and  the  necessary  works  connected  therewith,  and  they  can 
do  nothing  beyond  what  they  are  thereby  permitted  and 
enabled  to  do.  They  are  a  qualified,  not  a  general  coipora- 
tion,  and  have  no  right  to  construct  any  works,  or  to  do 
any  act  not  permitted  by  the  legislature.  The  clause  in 
question,  therefore,  though  prohibitory  in  form,  is  in  effect 
an  enabling  clause.  It  says  to  the  defendants : — **  If  you 
will  contemporaneously  make  branch  railways  to  the  Birk- 
enhead and  Tranmere  ferries,  you  may  go  to  Woodside 
Ferry."  And  the  present  action  is  maintainable,  not  on 
the  ground  that  the  defendants  have  been  guilty  of  a  breach 

(a)  2  C.  M.  &  R.  206.  (b)  1  Salk.  15. 
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of  a  public  duty,  but  on  the  ground  that  they  have  fraudu-  1848. 
lently  evaded  an  act  of  Parliament,  passed  for  the  double 
purpose  of  the  public  convenience,  and  the  protection  of 
private  rights.  The  plaintiff  is  not  driven  to  contend  that  Ths  Chkstek 
an  indictment  might  have  been  sustained.  The  act  of  Far-  hvad 
liament  recognises  the  right  of  the  plaintiff,  and  the  breach  ^^^^^^  ®« 
of  that  recognised  right  gives  him  a  title  to  sue,  without 
shewing  special  damage.  The  meaning  of  the  act  of  Par- 
liament is  this,  that  if  the  defendants  go  to  Tranmere  and 
Birkenhead  ferries,  then  they  may  go  to  Woodside,  but 
that  unless  they  do  so,  they  cannot  go  to  the  shore  at  all;  and 
if  they  do  that  fraudulently,  an  action  lies  unless  they  go 
to  aU  the  three  ferries.  It  is  a  contract  on  their  parts,  to 
consult  at  once  the  public  convenience,  and  the  private 
rights  of  the  ferry-owners,  by  going  to  the  three  ferries  if 
they  go  to  any.  [Parker  B. — The  question  is,  whether 
they  are  not  bound  to  keep  up  the  communication  equally 
with  the  three  ferries.]  Yes.  It  is  analogous  to  an  ac^ 
tion  on  the  case  for  evading  a  market  toll,  by  fraudulently 
selling  outaide  but  near  to  the  market:  Bridgland  v.  Shop- 
ter  (a).  The  case  of  Pirn  v.  Curell  (i)  shews  that  the 
owners  of  Woodside  Ferry  might  have  sued  for  the  esta- 
blishment of  a  ferry  near  to,  but  in  fraud  and  to  the  injury 
of  Woodside  Ferry. 

Sir  F.  Eelfy  repUed.  ^iur.  adv.  volt 

The  judgment  of  the  Court  (c)  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  arises  on  a ' 
demurrer  to  the  declaration.     The  declaration  states  that,  at 
and  before  the  time  of  the  passing  of  the  act  1  Vict,  c  cvii, 
intituled  &c.,  the  plaintiff  was  and  has  ever  since  been  owner 


(a)  5  M.  &  W.  375. 
(6)  6  M.  &  W.  234. 

L  L  L  2 


(c)  PoUocky  C.  B.,  Parke,  B., 
Rolfe,  B.,  and  Piatt,  B. 
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1848.  of  a  ferry  across  the  Mersey,  from  Tramnere,  in  the  county 

Chambkr.  of  Chester,  to  Liverpool ;  and  that,  by  the  before-mentioned 

LAjN«  ^^^  ^£  Parliament,  the  defendants  were  empowered  to  make 

The  Chvstkr  a  railway,  with  all  necessary  stations  and  works  connected 

AND  BiRKBN-        ,  .   ,  -  -r^  i  •  r^ 

HBAD         therewith,  commencing  at  Brook-street,  in  the  city  of  Ches- 
AiLWAT    0.  ^^^^   ^^^  terminating  at  or  near  a  certain  place  marked 

No.  34  in  the  plan  deposited  as  in  the  act  of  Parliament  is 
mentioned,  being  at  or  near  Grange-lane,  in  Birkenhead; 
and  it  then  sets  out  fully  the  11th  section  of  that  act,  as 
follows:  [His Lordship  read  the  section].  And  the dedara- 
tion  then  alleges,  that  the  defendants,  wrongfully  and  for 
the  purpose  of  evading  the  act,  opened  a  railway  from  the 
station  at  Grange-lane  to  and  to  communicate  with  the 
shore  of  the  Mersey,  in  the  township  of  Birkenhead,  be- 
tween Woodside  Ferry  and  Birkenhead  Ferry,  and  near 
Woodside  Ferry,  and  conveyed  passengers  and  merchandise 
along  the  same  to  the  said  station  at  Grange-lane,  although 
no  branch  railway  had  been  made  from  the  main  line  to 
Tranmere  Ferry,  in  contempt  of  the  act  of  Parliament,  and 
to  the  plaintiff's  damage  of  £20,000.  To  this  declaration 
the  defendants  have  put  in  a  general  demiurer;  and  the 
question  therefore  is,  whether  the  declaration  discloses  a 
good  cause  of  action.  In  support  of  the  demurrer,  the 
defendants  argued,  first,  that  even  if  the  acts  of  the  com- 
pany complained  of  had  been  clear  violations  of  the  provi- 
sions contained  in  the  statute,  still  no  right  of  action 
would  thereby  have  accrued  to  the  plaintiff,  without  alleging 
special  damage;  and  secondly,  that  the  declaration  does 
not  shew  that  the  defendants  have  in  any  respect  violated 
the  provisions  of  the  statute. 

With  respect  to  the  first  point,  there  is  no  doubt  as  to 
the  general  rule.  Where  a  statute  prohibits  the  doing  of  a 
particular  act  affecting  the  public,  no  person  has  a  right  of 
action  against  another  merely  because  he  has  done  the  pro- 
hibited act.  It  is  incumbent  on  the  party  complaining  to 
allege  and  prove,  that  the  doing  of  the  act  prohibited  has 
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caused  him  some  special  damage,  some  peculiar  injury  be-      ^^^48. 

yond  that  which  he  may  be  supposed  to  sustain  in  common 

with  the  rest  of  the  Queen's  subjects  by  an  infringement  of 

the  law.     But  where  the  act  prohibited  is  obviously  prohi-  ^""  Chestbr 

^    ^  •   *^  andBirkbn- 

bited  for  the  protection  of  a  particular  party,  there  it  is  not         hbad 

necessary  to  allege  special  damage ;  and  this  is  undoubtedly 
the  case  here,  for  the  11th  section,  by  necessary  inference, 
must  be  taken  to  contain  a  legislative  declaration  that  it 
would  occasion  damage  to  the  owner  of  Tranmere  Ferry  if 
the  company  should  make  a  branch  railway  to  Woodside 
Ferry,  without  at  the  same  time  making  another  to  Tran- 
mere Ferry;  and  the  act,  therefore,  says,  with  the  object 
(inter  alia)  of  guarding  the  owner  of  Tranmere  Ferry 
from  such  a  damage,  that  it  shall  not  be  lawful  for  the 
company  to  make  the  one  railway  without  at  the  same 
time  making  the  other  also.  Under  these  circumstances, 
we  think  that,  in  an  action  by  the  owner  of  Tranmere  Ferry, 
it  would  be  sufficient  to  state  that  the  defendants  had 
made  a  railway  to  or  to  communicate  with  Woodside 
Ferry  without  at  the  same  time  making  another  to  or  to 
communicate  with  Tranmere  Ferry,  and  that  such  a  state- 
ment would  sustain  the  action,  without  the  averment  of 
any  special  damage.  It  is  not,  however,  necessary  for  . 
U8  to  give  our  positive  judgment  on  this  point,  for  we  are 
all  of  opinion  that  this  declaration  does  not  contain  any 
averment  that  the  defendants  have  made  a  railway  to  or  to 
communicate  with  Woodside  Ferry,  or  anything  necessarily 
equivalent  to  such  an  averment.  The  allegation  is,  that 
they  have  fraudulently,  and  for  the  purpose  of  evading  the 
act,  opened  a  railway  from  the  Grange-lane  station  to  and 
to  communicate  vnth  the  shore  of  the  Mersey,  at  a  spot  be- 
tween Birkenhead  Ferry  and  Woodside  Ferry,  and  near  to 
Woodside  Ferry.  The  question  is,  whether  this  is  equi- 
valent to  saying  that  they  have  opened  a  railway  to  or  to 
communicate  with  Woodside  Ferry,  and  we  think  it  cer- 
tainly is  not.   The  expressions  unlawfulfyy  fraudulentlyy  and 
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1848.        to  evade  the  act  are  of  no  avail,  if  in  truth  what  is  stated 
Cn AMBER.     *^  i^^^  been  done  is  not  prohibited.     If,  indeed,  the  de- 


LAiNE  fendants,  in  order  to  evade  the  prohibition,  had  made  a 
The  Cbester  railway  communicating  with  the  river,  not  strictly  at  Wood- 
^"^ma"^"  ®^^®  Ferry,  but  so  near  to  it  as  to  draw  all  the  traffic  by 
Railway  Co.  ^hat  course,  and  SO  occasion  to  the  plaintiff  the  injury  against 

which  the  1 1th  section  meant  to  protect  him,  it  may  be 
that  proof  of  these  facts  would  have  well  sustained  an  aver- 
ment, that  the  defendants  had  made  a  railway  communica- 
ting with  Woodside  Ferry,  and  that,  in  such  a  case,  the 
analogy  of  cases  relating  to  the  infringement  of  patents  for 
inventions  would  have  applied.  But  when  we  are  called 
on  to  interpret  the  record,  we  can  admit  no  such  latitude 
of  construction.  All  we  know  is,  that  the  defendants  have 
made  a  railway  communicating  with  the  shore  of  the  Mer- 
sey near  to  Woodside  Ferry.  The  word  *'near^  has  no 
precise  meaning.  It  may  be  near  to  Woodside  Ferry,  but 
at  the  same  time  much  nearer  to  Tranmere,  and  its  effect 
may  have  been,  not  to  benefit  Woodside  at  the  expense  of 
Tranmere,  but  to  benefit  Tranmere  at  the  expense  of  Wood- 
side.  We  have,  it  must  be  observed,  no  judicial  knowledge 
of  the  relative  positions  of  the  three  ferries ;  it  may  be, 
^  therefore,  that  Tranmere  is  the  middle  ferry,  and  then  the 
allegation  that  the  place  where  the  defendants  have  com- 
municated with  the  shore  of  the  river  is  between  Birken- 
head Ferry  and  Woodside  Ferry,  will  be  consistent  with 
its  also  being  between  Tranmere  and  Birkenhead,  and  so 
with  its  being  beneficial  to  them,  and  injurious  to  Wood- 
side.  It  may  be,  also,  that  the  place  of  communication, 
though  near  to  Woodside,  is  still  nearer  to  Tranmere,  that 
it  is  in  fact  close  to  Tranmere,  so  as  to  give  to  that 
ferry  nearly  the  same  benefit  as  a  railway  actually  com- 
municating with  it ;  or  it  may  be  that  the  point  of  com- 
munication with  the  shore  of  the  river  is  some  fourth 
ferryi  some  ferry  close  to  the  Grange-lane  station,  and  with 
which  the  legislature  did  not  mean  to  prevent  a  communi- 
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cation.     All  these  considerations  would  have  been  of  no         1848. 
avail,  if  the  declaration  had  stated  what  amounted  in  terms     r".   '.  " 
to  an  infringement  of  the  act  of  Parliament.     But  not  doing        i-aink 
so,  we  must  look  very  scrupulously  to  what  is  alleged,  and  The  Chester 
finding,  as  we  do,  that  the  allegations  are  consistent  with   ^''"^'"*^' 
many  views  of  the  case,  not  involving  any  violation  what-   Ka^^-^at  Co. 
ever  of  the  provisions  contained  in  the  11th  section,  we 
think  that  the  plaintiff  has  fiuled  to  state  a  cause  of  action. 
It  must  however  be  understood,  that  we  are  not  all  of  us 
prepared  to  say  that,  if  it  appeared  on  this  record  that  the 
communication  which  the  company  made  with  the  shore  of 
the  river  Mersey  had  taken  away  or  injured  the  traffic  of 
the  three  ferries,  the  action  could  not  have  been  maintained. 
Our  judgment  therefore  is  for  the  defendants. 

Judcmient  for  the  defendants. 


NiGHTINOALL  V.  SmITH  (fl). 

J.  HE  following  case  was  sent  by  his  Honor  the  Vice*  Devise  of « all 
Chancellor  of  England,  for  the  opinion  of  this  Court.  suageor"  weU- 

In  the  month  of  February,  1807,  William  Hough  pur-  ^"/jj?"*"*'  *^^*' 
chased  from  John  Fisher  certain  freehold  hereditaments,  den,  lands,  &nd 
which  hereditaments  were  described  in  the  indenture  of  in  which  l  now 
feoffment,  dated  the  2nd  day  of  February,  1807,  by  which  xra^^^ref " 
the  same  were  conveyed  to  the  said  William  Houe^h,  in  ^l'^  ^®  ^!^^^* 

''    ,  ^  dose,  or  inclo* 

manner,  following, '  that  is  to  say:  ''All  that  messuage  or  sare  of  ground 

situate  at  Tran- 
mere  aforesaid, 
which  I  have  lately  purchased,  with  the  two  cottages  erected  thereon/'  At  the  time  of  his  will, 
the  testator  occupied  a  dwelling-house,  outbuildings,  stable,  and  garden  at  Tranmere.  He  had 
occupied  also  four  closes  of  land,  in  all  eleven  acres,  which  he  bad  bought  at  the  same  time 
with  the  dwelling-house,  outbuildings,  stable,  and  garden ;  but  a  year  before  the  date  of  his  will 
he  had  given  up  the  occupation  of  those  closes.  He  did  not  occupy  any  other  lands  in  Tran- 
mere, besides  what  would  be  comprised  within  the  terms  **  dwelling-house,  outbuildings,  and 
garden :'' — Htldy  that  the  four  closes  of  land  passed  by  this  devise. 

(a)  This  case  was  decided  in       been  accidentally  omitted  in  the 
Michaelmas  Term,  1846,  but  has       reports  of  that  period. 
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1848.        dwelling-house,  with  the  stable  and  garden  thereto  belong- 
j.^     "*     '      ing,  situate  in  Tranmere,  in  the  county  of  Chester;  and 
9.  also  all  those  two  closes,  closures,  or  parcels  of  land,  situate 

in  Tranmere  aforesaid,  and  called  or  known  by  the  name 
or  names  of  the  Town  Field  and  the  Grange  Way,  or  by 
whatsoever  other  name  or  names  the  same,  or  dither  of 
them,  then  were  or  theretofore  had  been  called,  known,  or 
distinguished,  containing  in  the  whole,  by  common  estima- 
tion, six  acres  and  a  half  of  the  large  Cheshire  measure,  or 
thereabouts."  And  in  the  month  of  January,  1836,  the 
said  William  Hough  purchased  from  Andrew  Jones  other 
freehold  hereditaments,  which  hereditaments  were  described 
in  the  indentures  of  lease  and  release,  dated  the  6th  and 
7th  days  of  January,  1836,  by  which  the  same  were  con- 
veyed to  him,  in  manner  following,  that  is  to  say:  ''All 
that  close  or  parcel  of  land  situate  in  Higher  Tranmere 
aforesaid,  bounded  on  the  north  by  land  belonging  to 
George  Orred,  Esquire;  on  the  south  by  the  road  leading 
to  Prenton;  on  the  east  by  the  highway  leading  through 
the  village  of  Tranmere;  and  on  the  west  by  an  occupa- 
tion road,  and  then  in  the  occupation  of  Richard  Kenrick. 
And  also  all  those  two  messuages,  cottages,  and  dwelling- 
houses,  with  the  appurtenances  then  lately  erected  thereon 
by  the  said  Andrew  Jones,  and  then  in  the  occupation  of 
Joseph  Wilkinson  and  Richard  Latham,  and  their  appur- 
tenances." 

Higher  Tranmere  is  part  of  the  parish  of  Tranmere, 
and  the  hereditaments  so  as  aforesaid  purchased  in  Feb- 
ruary, 1807,  as  well  as  those  purchased  in  January,  1836j 
were  situate  in  Higher  Tranmere. 

The  said  dose  called  the  Town  Field  was  divided  by 
the  said  William  Hough  into  three  closes,  and  such  three 
closes,  and  the  dose  called  the  Grange  Way,  (being  together 
four  closes),  contained  eleven  acres,  three  roods,  and  thirty- 
eight  perches,  of  statute  measure. 

The  said  William  Hough,  by  his  will,  bearing  date  the 
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8th  day  of  February,  1837,  and  duly  executed  and  attested        i848. 
in  the  manner  then  required  by  kw  for  the  devise  of  ,^      '     " 
freehold  hereditaments,  gave  and  devised  as  foUows ;  viz.  «• 

**1  give  and  devise  unto  William  Nightingall,  fiobert 
Nightingall,  and  John  Nightingall,  the  sons  of  my  niece, 
Mary  Nightingall,  all  that  my  messuage  or  dwelling-house, 
outbuildings,  garden,  lands,  and  appurtenances,  in  which 
I  now  live,  at  Higher  Tranmere  aforesaid,  the  pew  and 
vault  in  St.  Catherine's  Chapel,  in  Tranmere  aforesaid, 
and  my  pew  situate  in  the  parish  church  of  Bebbington,  in 
the  county  of  Chester  aforesaid,  now  in  the  occupation  of 
George  Smith;  also  the  croft,  dose,  or  indosureof  ground, 
situate  at  Tranmere  aforesaid,  which  I  have  lately  pur- 
chased, with  the  two  cottages  or  dwelling-houses  erected 

thereon,  in  the  occupation  of  Joseph  Wilkinson  and  

Ecdes,  as  tenants  thereof,  and  to  their  heirs  and  assigns  for 
ever,  to  hold  the  same  as  tenants  in  common,  and  not  as  joint 
tenants,  subject  to  an  annuity  of  £50  to  their  father  and 
mother  during  their  joint  lives,  and  to  the  survivor  of  them 
during  the  term  of  his  or  her  life,  payable  in  the  same 
manner,  and  under  the  same  powers  and  directions,  as  the 
annuity  given  to  Alice  OUerton ;  but  provided  Brereton 
Nightingall,  the  husband  of  my  said  niece,  Mary  Nightin- 
gall, shall  survive  his  said  wife,  the  aforesaid  annuity  of  £50 
shall  be  paid  to  him  so  long  only  as  he  shall  continue  sole 
and  unmarried;  and  subject  also  to  the«payment  of  £250 
each  to  the  daughters  of  my  said  niece,  Mary  Nightingall, 
within  twelve  months  next  after  my  decease ;  but  in  case 
any  of  them  shall  happen  to  die  during  my  lifetime  leaving 
lawful  issue,  then  I  direct  the  mother's  share  shall  be  paid 
to  such  child,  if  only  one,  and  if  more  than  one,  to  and 
amongst  them,  share  and  share  alike;  and  provided  any  of 
the  said  daughters  of  my  said  niece,  Mary  Nightingall,  shall 
die  without  leaving  lawful  issue,  then  I  direct  that  the 
share  of  such  daughter  so  dying  shall  be  equally  divided 
amongst  the  daughters  smrviving,  or  their  issue,  share  and 
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1848.         share  alike,  the  share  or  shares  of  £250  each  to  such 

NioHTiNGALL  ^*"g^*®™  ^  ^hall  bc  undcr  age  to  be  put  out  to  interest, 

V'  such  interest  to  be  applied  towards  her  or  their  mainte- 

nance  and  support  until  they  come  of  age." — A  copy  of  the 

whole  will  is  annexed  to  and  is  to  be  taken  as  part  of  this 

special  case. 

The  testator  died  on  the  7th  day  of  June,  1839,  with- 
out having  revoked  or  altered  his  said  will. 
•  The  words  **in  which  I  now  live,  situate  at  Higher 
Tranmere  aforesaid,"  in  the  said  testator's  will,  are  inter- 
lined in  such  will  between  the  words  *^  All  that  my  mes- 
suage or  dwelling-house,  outbuildings,  garden,  lands,  and 
appurtenances,"  and  the  words  *'the  pew  and  vault  in  St 
Catherine's  Chapel,  in  Tranmere  aforesaid.^' 

The  said  testator  was  not,  at  the  time  of  the  execution  of 
his  will,  seised  of  or  entitled  to  any  lands  situate  in  Higher 
Tranmere,  other  than  the  lands  purchased  in  1807  and 
1836,  and  so  described  respectively  as  hereinbefore  men- 
tioned. 

The  said  testator  occupied  the  whole  of  the  heredita- 
ments purchased  in  1807,  consisting  of  the  said  messuage 
or  dwelling-house,  outbuildings,  stable,  and  garden,  and 
the  said  four  closes,  containing  11a.  3r.  8p.,  for  seven- 
teen years  before  and  down  to  the  month  of  February, 
1836,  when  he  sold  his  farming  stock,  and  let  three  of  the 
said  four  closes  to  one  tenant,  and  the  fourth  to  another 
tenant,  and  such  closes  were  thenceforth,  imtil  the  said 
testator^s  death,  in  the  occupation  of  the  testator'a  tenants, 
and  the  said  testator  continued  to  occupy  the  said  messuage 
or  dwelling-house,  outbuildings,  stable,  and  garden,  down 
to  the  time  of  his  death. 

The  value,  at  the  date  of  the  testator's  will,  of  the  said 
messuage  or  dwelling-house,  outbuildings,  stable,  and  gar- 
den, was  £800 ;  and  the  value  of  the  said  croft  and  cot- 
tages purchased  in  1836  was,  at  the  date  of  the  said  tes- 
tator's will,  £500 ;  such  two  sums  making  together  the  sum 


} 
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of  £1300.     The  said  testator's  niece,  Mary  Nighiingall,         i848. 
had  seven  daushters,  to  each  of  whom  the  sum  of  £250   ^t^*'""'''^     ' 

®  ^  NXOBTINOALL 

was  given  by  the  said  testator's  will,  which  sums  were  by  v. 

Smith 

such  will  made  charges  upon  the  hereditaments  devised  to 
the  three  sons  of  the  said  Mary  Nightingall  as  aforesaid ; 
and  the  sums  so  charged  amounted  together  to  the  sum  oi 
£1 750 ;  and  the  hereditaments  so  devised  as  aforesaid  were 
by  such  will  charged  with  an  annuity  of  £50  to  the  said 
Mary  Nightingall  and  her  husband  Brereton  Nightingale 
during  their  joint  lives  and  the  life  of  the  survivor,  deter- 
minable (in  the  event  of  the  said  Brereton  Nightingall 
surviving)  upon  his  marriage,  the  value  of  which  annuity, 
at^the  date  of  the  said  testator's  will,  calculated  according 
to  the  government  tables,  was  the  sum  of  £741 ;  such  sums 
of  £1750  and  £741  making  together  £2491. 

All  the  estate  and  interest  of  the  said  William  Nightin- 
gall, under  the  said  deyise,  in  all  the  hereditaments  com- 
prised in  such  devise  was,  at  the  time  of  the  contract  after- 
wards stated,  vested  in  Brereton  Nightingall. 

In  the  month  of  February,  1844,  John  Smith  contracted 
with  the  said  Brereton  Nightingall,  Robert  Nightingall, 
and  John  Nightingall,  for  the  purchase  of  the  said  four 
closes  of  land,  formerly  two  closes  called  the  Town  Field 
and  the  Grange  Way,  but  the  said  John  Smith  objected  to 
complete  the  purchase  of  the  same  premises,  and  he  alleged, 
that,  according  to  the  true  construction  of  the  said  testator's 
will,  such  four  closes  did  not  pass  by  the  devise  so  as  afore- 
said contained  in  such  will,  and  therefore  that  the  vendors 
could  not  make  a  good  title  thereto;  but  the  said  Brereton 
Nightingall,  Bobert  Nightingall,  and  John  Nightingall, 
considering  that  such  four  closes  did  pass  by  such  devise, 
filed  their  bill  in  the  High  Court  of  Chancery  against  the 
siud  John  Smith  for  a  specific  performance  of  the  said  con- 
tract, and  by  an  order  of  his  Honor  the  Vice-Chancellor 
of  England,  made  in  such  cause  on  the  20th  day  of  February, 


Smith. 
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1848.         18465  it  was  ordered  that  a  case  should  be  stated  for  the 
^,      -^  opinion  of  the  Barons  of  her  Majesty's  Court  of  Exchequer. 

NiGHTINQALL        ^  ^  ^  . 

V,  The  question  being,  whether  the  said  four  fields  or  closes 

at  Higher  Tranmere,  containing  11a.  Sr.  38p.5  or  there- 
abouts,  formerly  two  closes  called  the  Town  Field  and  the 
Grange  Way,  passed  under  the  deyise  contained  in  the  will 
of  the  said  William  Hough  to  William  Nightingall,  Bobert 
Nightingall,  and  John  Nightingall,  the  devisees  therein 
named. 

The  case  was  argued  in  Trinity  Vacation,  1846  (a),  by 

Hodgson,  for  the  plaintiff;  and  RoundeU  Palmer^  for  the 
defendant. 

The  Court  took  time  to  consider,  and  the  judgment  of 
the  Court  was  afterwards  (Nov.  20,  1846)  delivered  by 

Parke,  B. — The  question  in  this  case  is,  what  b  the  mean- 
ing of  the  following  passage  in  the  testator's  will: — '^And 
I  give  and  devise  to  William,  Bichard,  and  John  Night- 
ingall,  all  that  my  messuage  or  dwelling-house,  outbuild- 
ings, garden,  lands,  and  appurtenances,  in  which  I  now  live, 
at  Higher  Tranmere  aforesaid,  the  pew  and  vault  in  St 
Catherine's  Chapel,  in  Tranmere  aforesaid,  and  my  pew 
situate  in  the  parish  church  of  Bebbington,  in  the  county 
of  Chester  aforesaid,  now  in  the  occupation  of  Greoige 
Smith ;  also  the  croft,  close,  or  inclosure  of  ground,  situate 
at  Tranmere  aforesaid,  which  I  have  lately  purchased,  with 
the  two  cottages  or  dwelling-houses  erected  thereon,  in  the 

occupation  of  Joseph  Wilkinson  and Ecdes,  as  tenants 

thereof,  their  heirs  and  assigns,  for  ever,  to  hold  the  same 
as  tenants  in  common,  and  not  as  joint  tenants,  subject  to 
an  annuity  of  £50  to  their  father  and  mother  during  their 
joint  lives,  and  subject  also  to  the  payment  of  £250  each 

(a)  July  1,  before  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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to  the  daughters  of  mj  said  niece,   Mary  Nightingall,         1848. 
within  twelve  months  next  after  my  decease."  NxohtinoIll 

The  facts,  which  are  properly  stated  in  the  case,  and  *• 

which  are  admissible  in  evidence,  in  order  to  enable  the 
Court  to  place  itself  in  the  situation  of  the  testator,  and 
to  construe  his  will,  are  these : — At  the  time  of  his  will, 
February,  1837,  the  testator  occupied  a  dwelling-house, 
outbuildings,  stable,  and  garden,  at  Tranmere.  He  had 
occupied,  besides,  four  closes  of  land,  11a.  3r.  38p.,  which 
he  had  bought  in  1807,  at  the  same  time  with  the  dwelling- 
house,  outbuildings,  stable,  and  garden ;  but  a  year  before 
the  date  of  his  will,  he  had  given  up  the  occupation  of  the 
land.  He  did  not  occupy  any  lands  then  besides  what 
would  be  comprised  within  the  terms  ^*  dweUing-house,  out- 
buildings, and  garden^  The  charges  in  the  will  amounted 
altogether  to  £2491.  The  value  of  the  dwelling-house,' 
outbuildings,  and  gardens,  was  £800;  and  of  the  land  pur- 
chased in  1836,  was  £500;  but  if  the  four  are  added,  the 
value  would  exceed  the  charges — all  these  values  being 
computed  at  the  date  of  the  will.  With  the  aid  of  these 
extraneous  circumstances,  or  such  as  are  material,  we  must 
construe  the  devises  in  the  will.  We  do  not  rely  on  the 
circumstance  that  the  charges  would  exceed  the  value  of 
the  lands,  if  the  dwelling-house,  outbuildings,  and  garden, 
and  the  land  purchased  in  1836,  alone  passed  by  the  devise, 
because  they  afford  a  very  uncertain  criterion  of  the  tes- 
tator's intention,  as  distinguished  from  the  meaning  of  the 
words  used ;  for  his  notion  of  value  may  be  different  from 
that  of  others,  from  his  own  peculiar  knowledge  or  temper- 
ament. We  proceed,  therefore,  to  construe  the  words  of 
the  bequest  independently  of  the  last-mentioned  circum- 
stance, and  ascertain  their  meaning,  applying  to  them  the 
ordinary  and  well-established  canons  of  construction. 

Upon  reading  the  will  itself,  and  without  reference  to 
the  surrounding  circumstances,  it  is  obvious  that  the  testator 
means  to  devise  lands^  besides  what  would  pass  under  the 
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1848.        designation  of  **  dwelling-house,  outbuildings,  and  garden." 
NiGRTiNGALL  ^^  ^®  clcaF,  also,  that  the  terms  **in  which  I  now  live" 
V*  could  apply  to  lands  only  in  a  secondary  or  improper  sense, 

for  no  one  could  live  in  "lands."  He  may,  however,  be 
said  to  do  so,  if  he  occupies  lands  attached  to  a  dwelling- 
house  in  which  he  lives,  or  of  which  the  dwelling-house 
was  the  homestead ;  and  if  in  this  case  it  had  appeared  that 
some  of  the  testator's  lands  in  Tranmere  (other  than  the 
after-purchased  crofl  or  close,  with  two  cottages,  which  are 
separately  devised)  were  so  occupied,  and  if  his  other  lands 
there  were  not,  the  former  only  would  have  passed,  accord- 
ing to  the  maxim,  ''Verba  non  debent  accipi  in  demonstra- 
tionem  falsam,  quas  competunt  in  limitationem  veram :"  that 
is,  if  there  be  some  lands  in  which  all  the  demonstrations 
are  true,  and  some  wherein  part  are  true  and  part  false, 
then  shall  there  be  intended  words  of  true  limitation  to 
pass  only  those  lands  where  all  the  circumstances  are  true: 
Bacon,  13th  maxim.  But  here  it  appears  that  there  were 
no  ''lands"  whatever  so  occupied;  and  consequently  that 
maxim  does  not  apply.  The  question  comes  to  thia,  whe- 
ther any  lands  at  ail,  besides  the  croft  or  close  purchased  in 
1836,  passed  by  this  devise. 

This  must  depend  npon  the  question,  whether  there  is  a 
devise  of  a  thing  certain ;  for  if  it  be,  the  addition  of  an 
untrue  circumstance  will  not  vitiate  the  devise,  acooiding 
to  the  legal  maxim, "  Falsa  demonstratio  non  nocet."  "  Ano- 
ther certainty  put  to  another  thing  which  was  of  certainty 
enough  before,  is  of  no  manner  of  effect,"  says  Plowden,  191 ; 
"  and  there  is  a  diversity  where  a  certainty  is  added  to  a  thing 
that  is  uncertain,  and  where  to  a  thing  certain ;  as  if  I  re- 
lease an  my  lands  in  Dale,  which  I  have  by  descent  on  the 
part  of  my  father,  and  I  have  lands  in  Dale  on  the  part  of 
my  mother,  but  no  lands  by  descent  on  the  part  of  my  father, 
the  release  is  void;  and  so  the  words  of  certainty  added  to  the 
general  words  have  effect ;  but  if  tiie  release  had  been  of 
Whiteacre  in  Dale,  which  I  have  by  descent  on  the  part 
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of  my  father^  and  it  was  not  so^  the  release  would  be  valid,         jg^g^ 
for  this  thing  was  certainly  enough  expressed  by  the  first      ^  y     ^ 
words,  and  the  last  words  were  superfluous  and  of  no  effect."  v. 

If  the  thing  has  substance  and  certainty  enough,  the  untrue 
description  is  of  no  avail. 

Now,  in  this  case,  the  words  shew  that  the  testator  clearly 
contemplated  a  certain  house — '*all  that  messuage,"  and 
certain  lands,  (other  than  the  afle]>purchased  croft).  The 
will  may  be  considered  to  be  the  same  as  if  the  testator  had 
said,  ''all  that  dwelling-house  and  all  those  my  lands  in 
Tranmere,  (other  than  the  crofl  lately  purchased),  and  in 
which  house  and  in  which  lands  I  now  live."  In  such  a 
case,  the  principle,  that  the'  addition  does  not  vitiate  the 
devise,  would  ^pply. 

We  are  therefore  of  opinion,  that  the  lands,  being  the 
four  fields  or  closes  in  question,  did  pass,  and  have  so  cer- 
tified to  his  Honor  the  Vice-Chancellor. 

Certificate  accordingly. 


•  •      »     ,.     ^« 
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ACCORD  AND  SATISFAC- 
TION. 

See  PLEADING)  III,  (5). 

Agreement  by  Creditors  to  accept 
Compoaition, 

To  counts  by  drawer  against  ac- 
ceptor of  two  bills  of  exchange  for 
^Oand  41/.  I6«.,the  defendant  plead- 
edy  as  to  13/.  Se.  2d,,  parcel  of  the 
sum  of  ^0  in  the  first  count,  and 
also  as  to  the  second  count,  that  he 
the  defendant  was  in  embarrassed  cir- 
cumstancesy  and  indebted  to  the  plain- 
tiff in  respect  of  the  causes  of  action 
in  the  introductory  part  of  the  plea 
mentioned  in  the  sum  of  54/.  19«.  2d,, 
and  to  one  B.  in  a  certain  other  sum 
of  money,  and  was  unable  to  pay  the 
plaintiff  and  B.  their  debts  in  full ;  and 
thereupon  the  defendant  agreed  with 
the  plaintiff  and  B.  to  pay  them  re- 
spectively, and  the  plaintiff  and  B. 
then  mutually  agreed  with  each  other 
and  the  defendant  to  accept  of  him, 
I0«.  in  the  pound  as  a  composition 
upon  and  in  full  satisfaction  and  dis- 
charge of  their  respectiye  debts.  The 
plea  then  averred  readiness  and  willing- 
ness to  pay,  with  a  tender  of  the  amount 
of  the  composition,  and  concluded  with 
payment  of  it  into  court.  The  plain- 
tiff replied,  traversing  the  agreement 

i     VOL.  I. 


to  accept  the  composition  of  10#.  in 
the  pound  in  satlsfiiction  and  dis- 
charge ;  upon  which  issue  was  joined. 
At  the  trial  the  agreement  proved  was 
to  accept  a  composition  of  10«.  in  the 
pound,  payable  in  certain  evms  on 
certain  days.  It  also  appeared  that 
default  had  been  made  in  payment  of 
the  instalments.  The  leameid  judge, 
at  the  request  of  the  defendant's  coun- 
sel, amended  the  plea  accordingly  i — 
Held,  that  the  plea  as  amended  was 
had,  even  after  verdict,  for  not  stating 
that  the  payments  were  made  at  the 
precise  times  agreed  on,  or  at  least  a 
tender  made  of  them. 

Semhle,  that,  if  the  plea  had  been 
that  a  new  mutual  agreement  between 
plaintiff,  defendant,  and  other  creditors, 
binding  on  each  at  the  time  when  it 
was  made,  was  given  as  a  substitution 
for,  or  in  satisfaction  of,  the  debt  due 
from  the  defendant  to  the  plaintiff, 
such  plea  would  have  been  good,  and 
in  that  case  it  would  have  been  for  the 
jury  to  decide  whether  the  plaintiff 
agreed  to  accept  the  agreement  itself, 
not  the  performance  of  it,  as  a  satis- 
faction for  his  debt. 

A  judge  at  Nisi  Prius  ought  not 
to  amend  a  pleading,  if  the  effect  of 
the  amendment  would  be  to  render 
the  pleading  demurrable.  Evans  v. 
Powis,  601 
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ANNUITY. 


ARBITRATION. 


AFFIDAVIT. 

See  Pleading,  II,  (1). 
Practice,  (3). 

(1).  Jurat. 

An  affidavit  sworn  before  a  com- 
missioner, omitting  in  the  jurat  the 
words  "  before  me,"  is  bad,  Gra- 
ham V.  Inglebtfi  651 

(2).  To  Hold  to  BaiL 

An  affidavit  to  hold  to  bail,  which 
states  that  the  defendant  <*  before  and 
at  the  time  of  the  commencement  of 
this  suit  was,  and  still  is,  justly  and 
truly  indebted  to  the  deponent  in 
£100  for  work  done,  and  materials 
for  the  same  providedy  and  goods 
manufactured  and  made  by  the  de- 
ponent for  the  defendant,  and  at  his 
request,*'  is  bad.  Ponti/ex  v.  De 
Malteoff,  486 

AMENDMENT. 

See  Accord  and  Satisfaction. 
Slander,  (1). 

ANNUITY. 

(1).  Statement  of  Consideration  in 
MemoridL 
The  plaintiff  had  advanced  to  the 
defendant  several  sums,  amounting  to 
i^OOO,  less  the  sum  of  £250,  which 
C,  the  agent  of  both  parties,  impro- 
perly retained  without  the  authority 
or  knowledge  of  the  plaintiff;  and  C. 
received  five  bills  of  exchange  accept- 
ed by  the  defendant,  to  the  amount  of 
^000,  by  way  of  security ;  the  dates 
of  the  bills  did  not  exactly  correspond 
with  the  dates  of  the  advances,  nor 
were  the  advances  in  the  exact  sums 
for  which  the  bills  were  given.  The 
plaintiff  accepted  an  annuity  from  the 
defendant,  in  satisfaction  of  the  bills 
and  the  ^000  secured  thereby.  The 
memorial,  under  the  title  "  considera- 
tion, and  how  paid,"  was  to  this  effect : 
— ^^65000  made  up  of   five  several 


sums  of  jeSOO,  ^00,  i62000,  i61500, 
and  £1000,  previously  lent  and  ad- 
vanced by  the  plaintiff  to  or  for  the 
use  of  the  defendant  and  E.  J.  L.,  and 
owing  to  the  plaintiff  on  security  of 
fi?e  several  bills  of  exchange  dnwn 
by  £.  J.  L.  upon  and  accepted  by  the 
defendant,  and  indorsed  by  £.  J.  L, 
the  said  consideration  being  paid  or 
satisfied  by  the  cancellation  of  the 
same  bills ;  and  a  release  by  the  plain- 
tiff of  the  defendant  and  E.  J.  L. 
from  the  sum  secured  thereby,  and 
interest: — Heldy  that  the  memorial, 
as  required  by  the  55  Geo.  3,  c.  141, 
was  sufficient;  for  that  it  is  not  neces- 
sary, in  the  case  of  existing  bygoae 
debts,  to  state  when  and  how  etch 
sum  constituting  the  debt  was  ad- 
vanced.    Hall  V.  Lath,  aOO 

(2).  Power  to  charge  Annuity  pay- 
able  out  of  "  Suitort^  Fund." 

A  judgre  at  chambers  having  made 
an  order  under  the  1  dr  2  Vict.  c.  1 10, 
8.  14,  and  8  &  4  Vict.  c.  82,  s.  1, 
charging  an  annuity  payable  oat  of 
the  **  Suitors*  Fund,*^  by  order  of  the 
Lord  Chancellor,  in  pursuance  of  the 
provisions  of  the  46  Geo.  8,  c  188, 
this  Court,  considering  it  doabtfiil 
whether  or  no  the  judge's  order  was 
valid,  refused  to  set  it  aside,  as,  by  so 
doing,  they  would  deprive  the  party  of 
the  right  of  appeal. 

QtMere,  if  this  Court  has  jurisdic- 
tion over  an  order  of  that  description? 
Witham  V.  Lynehy  391 

ARBITRATION* 

See  Pleading,  I,  (4). 

(1).  Effect  of  Order  of  Referaee 
restraining  either  Party  from  My- 
ing  an  Action, 

An  order  of  reference  contained  a 
clause  restraining  either  party  from 
bringing  or  prosecuting  any  action  or 
suit  in  any  court  concerning  the  pre- 
mises referred  t — Held,  that  the  find- 
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ing  of  the  arbitrator  was  concluaiye, 
and  that  the  plaintiff  could  not  after- 
wards move  for  judgment  non  obstante 
veredicto.     Britt  y.  Pashley,         64 

(2).  Intuffieieney  of  Award, 

An  action,  together  with  all  matters 
in  difference,  were  referred  to  arbi- 
tration. The  arbitrators  awarded  ge^ 
nerally  that  a  certain  sum  was  due 
from  the  defendants  to  the  plaintiffs. 
The  Court  dischargped  a  rule  calling 
on  the  defendants  to  shew  cause  why 
they  should  not  pay  to  the  plaintifb 
the  sum  so  awarded.    Rule  ▼.  Bryde^ 

151 

(8).  Applieaiion  to  set  ande  Award. 

In  a  cause  which  had  been  referred 
to  arbitration  by  an  order  of  Nisi 
Prius,  the  arbitrator  made  an  award 
in  favour  of  the  defendant,  who  there- 
upon signed  judgment.  The  plaintiff 
obtained  a  rule  to  set  aside  the  award, 
notice  of  which  was  served  upon  the 
defendant  The  defendant  afterwards, 
and  before  the  argument  of  the  plain- 
tiff's rule,  obtamed*  a  judge's  order  to 
stay  all  further  proceedings  until  the 
plaintiff  should  have  given  security 
for  costs:— JTtf/cf,  that  the  Court 
could  not  entertain  the  application  for 
setting  aside  the  award  whilst  this 
order  remained  in  force.  Sadham  v. 
Badkamy  824 

ARTICLED  CLERK. 
See  Attorney,  (5). 

ASHES. 

Meaning  of  Term  in  Metropolitan 
Paving  Act. 

A  brassfounder,  having  extracted 
a  quantity  of  metal  from  ashes  which 
fell  into  the  anh-pit  during  the  process 
of  casting,  was  accustomed  to  give  the 
refuse,  in  which  some  metal  still  re- 


mained, as  a  perquisite  to  his  appren- 
tices, by  whom  it  was  sold  to  brass- 
refiners,  who  extracted  from  the  ashes 
a  further  quantity  of  metal : — Heldj 
that  the  ashes,  being  available  for  a 
commercial  purpose,  were  not  '*  dust, 
cinders,  or  ashes,"  withing  the  mean* 
ing  of  the  Metropolitan  Paidng  Act, 
57  Geo.  S,  c.  xxix.     Law  v.  Dodd^ 
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ASSIGNEE  OF  BANKRUPT. 
See  Pleading,  III,  (4). 

ATTORNEY. 

See  Overseers. 

(1).  Unauthorised  Appearance  by» 

Where  a  defendant  has  been  served 
with  process,  and  an  attorney  without 
authority  appears  for  him,  the  Court 
will  not  interfere  to  set  aside  the  pro- 
ceedings, if  the  attorney  be  solvent, 
but  will  leave  the  defendant  to  his  re- 
medy by  summary  application  against 
the  attorney.  If  the  attorney  be  in- 
solvent, the  Court  will  relieve  the  de- 
fendant on  equitable  terms,  if  he  has 
a  defence  on  the  merits. 

But  where  a  plaintiff,  without  serv- 
ing a  defendant,  accepts  the  appear- 
ance of  an  unauthorised  attorney  for 
the  defendant,  the  Court  will  set  aside 
the  judgment  as  irregular,  with  costs, 
and  leave  the  plaintiff  to  recover  those 
costs,  and  the  expense  to  which  he 
has  been  put,  from  the  delinquent 
attorney  by  summary  proceedings. 
Bayley  v.  Buckland^  \ 

(2).  Delivery  of  BiU. 

In  an  action  on  an  attorney's  bill 
against  a  member  of  the  provisional 
committee  of  a  railway  company,  it 
appeared  that  the  plaintiff,  who  was 
employed  as  local  agent  and  attorney, 
sent  his  bill  to  the  residence  of  the 
solicitor  of  the  company^  who  laid  it 
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on  one  occasion  before  the  committee 
when  the  defendant  was  present,  and 
on  another  occasion  it  was  laid  before 
the  committee  by  the  secretary  when 
the  defendant  was  absent: — Heldy  a 
sufficient  deliyery  of  the  bill  within  the 
6  &  7  Vict.  c.  73,  8.  37.  Eggifi^ton 
V.  Cumberledgej  271 

(3).  Taxation  of  Bill 

C,  an  attorney  in  London,  em- 
ployed B.,  also  an  attorney  in  London, 
to  defend  a  person  indicted  at  Cam- 
bridge for  bribery  at  an  election  there. 
In  the  years  1841  and  1842,  B.  de- 
livered to  C.  two  bills  of  costs,  and 
in  the  year  1847  he  delivered  copies 
of  the  bills  duly  signed : — Held^  that 
the  bills  were  taxable  under  the  6  &  7 
Vict.  c.  78,  8.  37.  Billing  v.  Cop* 
poekf  14 

(4).  Sinking  off  Roll. 

An  application  to  strike  an  attorney 
off  the  rolls  of  the  court,  will  not  be 
granted  upon  the  mere  production  of  a 
similar  rule  obtained  in  another  court, 
unless  there  be  an  affidavit  that  he  is  the 
same  person ;  and  the  application  should 
not  be  made  on  the  last  day  of  term. 
In  re ,  453 

A  rule  to  strike  an  attorney  off  the 
roll  of  this  court,  on  affidavit  that  he 
has  been  convicted  of  a  misdemeanor 
in  the  Queen's  Bench,  and  struck  off 
the  roll  of  that  court,  is  a  rule  nisi, 
which  makes  itself  absolute,  unless 
cause  be  shown  within  the  time  pre- 
scribed.    In  re  Charles  Wrigkty  658 

(5).  Return  of  Premiums  paid  with 
Articled  Clerk. 

The  Court  refused  to  order  an  at^ 
tomey  to  repay  any  portion  of  a  pre- 
mium of  two  hundred  guineas  received 
by  him  with  an  articled  clerk,  who 
died  within  a  month  after  he  was  ar- 
ticled.   In  re  Thompsony  864 


ALT)ITA  QUERELA. 

(1).  Rule  for  Supersedeas  and  Fe- 
nire  Facias. 

In  an  auditd  querela  the  Court 
granted  a  rule  absolute  for  a  super- 
sedeas, together  with  a  venire  facias. 
Giles  V.  Hutty  59 

(2).  Pleading  several  Matters  in. 

An  audita  querela  is  an  ^'  action  or 
suit"  within  the  4  Anne,  c.  16,  s.  4, 
and  a  defendant  may  plead  several 
matters  thereto.     Giles  v.  Hutt^  701 

AWARD. 
See  Arbitration. 

BAIL. 

See  Affidavit,  (2). 
Practice,  (8). 

BANKING  CO.PARTNERSmP. 
See  Scire  Facias. 

BANKRUPTCY. 

(1).  Notice  of  Jet  of 

A  notice  given  by  a  trader,  that  he 
has  filed  a  declaration  of  insolvency, 
pursuant  to  5  &  6  Vict.  c.  122,  s.  22, 
where  a  fiat  in  bankruptcy  issues 
within  two  months  from  the  filing  of 
such  declaration,  is  a  sufficient  notice 
to  deprive  the  execution  creditor  of 
the  benefit  of  2  &  3  Vict  c.  29,  s.  I, 
so  that  he  is  not  entitled  to  the  pro- 
ceeds of  goods  levied  after  the  notice, 
but  before  the  fiat  issued.  Green  v. 
Laurie^  SS5 

(2).  Right  of  Surety  to  recover 
Money  paid  after  Bankruptcy  of 
Principal, 

Where  the  plaintiff,  the  defendant, 
and  another  person  were  co-sureties 
for  A.  by  a  joint  and  several  promis- 
sory note  payable  on  demand,  and  the 
plamtiff  paid  less  than  his  share  before 
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the  defendant's  bankruptcj,  bat  sub- 
sequently more  than  his  proper  pro- 
portion— Heldy  in  an  action  by  him 
for  one-third  of  the  sum  paid,  that  the 
case  vas  not  within  the  52nd  section 
of  6  Geo.  4,  c.  16,  as  the  plaintiff 
was  not  a  "•  person  liable  for"  the 
bankrupt's  debt,  and  therefore  that  he 
was  entitled  to  recoyer  the  sum  so 
claimed.  Wallia  v.  Swinburne^     208 

BILL  OF  EXCHANGE. 

See  Infant^  I,  (5). 

Pleading,  I,  (5),  III,  (2). 
Promissory  Note,  (3). 

Action  hy  Payee  of  lost  Bill. 

The  payee  of  a  negotiable  bill  of  ex- 
change, having  lost  it,  cannot,  without 
producing  it,  maintain  an  action  for 
the  recovery  of  its  amount  against  the 
acceptor  upon  its  arriving  at  maturity. 

Drawer  of  bill  of  exchange  pay- 
able to  his  own  order  v,  acceptor. 
Flea,  that  after  acceptance,  and  be- 
fore action,  plaintiff  lost  the  bill,  and 
that  it  still  remains  lost,  and  that 
plaintiff  was  not  then,  nor  now  is,  the 
holder  or  possessor  of  it.  Replica- 
tion, that  ^e  bill  had  never  been  in- 
dorsed, nor  was  it  transferable  by  de- 
livery, or  capable  of  being  enforced 
or  put  in  suit  against  defendant  by 
any  other  person  than  plaintiff  ;  that 
plaintiff,  up  to  the  commencement  of 
the  suit,  was  alone  entitled  to  be  the 
holder,  and  to  receive  the  amount  of 
it  from  the  defendant,  of  which  de- 
fendant at  the  commencement  of  the 
suit  had  notice : — Held,  on  demurrer 
to  the  replication,  that  defendant  was 
entitled  to  judgment.  Ramug  v. 
Crowe^  167 

BILL  OF  SALE. 

See  Evidence,  (3). 

BOTTOMRY. 

Right  of  Owner  of  Cargo  to 
Indemnity. 

The  master  of  a  ship  damaged  by 


perils  of  the  seas,  hypothecated  at  a 
foreign  port,  by  one  bottomry  bond, 
for  necessary  repairs,  the  ship,  freight, 
and  cargo,  amongst  which  were  the 
plaintiff's  goods.  The  ship  and  freight 
realised  less  than  the  sum  borrowed, 
and  the  plaintiff  was  obliged  to  con- 
tribute towards  the  difference,  and 
also  to  pay  his'proportionof  the  costs 
of  a  suit  instituted  in  the  Court  of 
Admiralty  by  the  obligee  of  the 
bond  i^Held,  that  the  plaintiff  might 
maintain  an  action  against  the  owner 
of  the  ship  on  an  implied  promise  to 
indemnify;  also,  that  a  plea  stating 
that  the  bond  was  executed  by  the 
master  without  express  authority  from 
the  defendant,  and  that  when  the 
same  was  executed,  the  cost  of  repairs 
exceeded  the  value  of  the  ship  and 
freight,  and  as  soon  as  the  defendant 
had  notice  he  abandoned  the  ship  and 
freight,  and  never  did  ratify  the  act 
of  the  master,  was  bad  on  general  de- 
murrer.   Duncan  v.  Benson,        537 

BUILDING  SOCIETY. 

(1).  Loans  on  Mortgage  to  Members. 

A  benefit  building  society,  esta- 
blished under  the  provisions  of  the  6 
&  7  Will.  4,  c.  32,  is  not  precluded 
from  lending  money  on  mortgage  to 
its  own  members.  Cutbiil  v.  King- 
domj  494 

(2).  Construction  of  Rules. 

One  of  the  certified  rules  of  such 
society  provided,  that  no  action  should 
be  brought  or  defended  until  the  appro- 
bation of  the  majority  of  the  members 
present  at  a  *'  special  meeting**  of  the 
society  should  be  obtained : — Held, 
no  objection  that  the  approbation  of 
the  majority  was  obtained  at  a  *<  special 
general  meeting.** 

Another  rule  provided,  that  a  com- 
mittee should  determine  all  disputes 
which  should  arise  respecting  the  con- 
struction of  the  rules  of  the  society, 
or  any  txf  the  clauses,  matters,  or 
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things  therein  contained,  and  also  of 
any  additions,  alterations,  or  amend- 
ments which  should  or  might  there- 
after arise  between  the  trustees,  of- 
ficers, and  other  members  of  the  said 
society:  —  Held^  that  the  trustees 
might,  notwithstanding,  bring  an  ac- 
tion against  a  member  for  the  amount 
of  his  subscriptions  and  fines.  CutbiU 
v.  Kingdom^  494 

(3).  Amount  of  Interett  of  each 
Member* 

Semble,  that,  under  the  6  &  7  Will. 
4,  for  the  regulation  of  benefit  build- 
ing societies,  the  legislature  intended 
that  no  one  member  should  acquire  a 
larger  interest  than  ^150  in  respect 
of  his  share  or  shares  in  such  so- 
ciety,   lb, 

CARRIER. 
See  Damages,  (2). 

CHARTERPARTY. 

Effect  of  Statement  of  Time  when 
Vessel  sailed. 

To  an  action  for  not  loading  a  ves- 
sel in  pursuance  of  the  terras  of  a 
charterparty,  the  defendant  pleaded, 
setting  out  the  whole  of  the  charter- 
party,  which  stated,  that  it  was  agreed 
between  the  plaintiff,  **  original  char- 
terer of  the  good  ship  or  yessel  called 
The  Dove,  A  1,  of  the  measurement 
of  149  tons,  or  thereabouts,  now  at 
sea,  having  sailed  three  weeks  ago^  or 
thereabouts,**  and  the  defendant,  that 
the  ship,  being  tight*  staunch,  &c., 
should  proceed  to  Marseilles,  (after 
having  delivered  her  cargo  at  Genoa), 
and  there  load  certain  goods  of  the 
defendant,  and  therewith  proceed  to 
a  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  a 
certain  rate  of  freight ;  thirty  work- 
ing days  to  be  allowed,  Sundays  ex- 
cepted. The  plea  then  averred,  that 
time  was  an  essential  and  material 
part  of  the  contract ;  and  the  probable 


situation  of  the  vessel  with  reference 
to  the  date  of  her  sailing,  and  the  ob- 
ject of  her  voyage,  was  also  ao  essen- 
tial and  materi^  part  of  the  contract, 
and  that,  in  point  of  fact,  at  the  time 
of  the  making  the  charterparty,  the 
vessel  had  not  sailed  three  weeks,  bat 
a  materially  and  onreasonably  later 
time,  of  wluch  the  defendant  had  no 
notice  or  knowledge,  for  which  canse 
the  defendant  neglected  and  refused 
to  load  the  vessel: — HeU  that  the 
time  at  which  the  vessel  sailed  was 
material,  that  that  statement  in  the 
charterparty  amounted  to  a  warranty, 
and  that  the  defendant  was  entitled  to 
retain  his  verdict  upon  the  plea,  on 
motion  for  judgment  non  obstante 
veredicto. 

Semble,  per  Parke,  B.,  that  the 
averment  that  the  plaintiff  knew  the 
time  the  vessel  sailed,  was  immateriaL 
OUive  y.  Booker,  416 

CHINA. 

See  Commission  Agent. 

COAI^MINE. 
See  Covenant. 

COGNOVIT. 

See  Practice,  (8). 

COMMISSION  AGENT. 

(1).  Construction  of  the  Words  "Zok 
may  invest** — "  Proceeds.** 

The  plaintifl^  merchants  in  £lng- 
landy  consigned  to  the  defendants, 
commission  agents  in  China,  certain 
goods  to  be  disposed  of  under  the 
terms  of  a  letter  containing  the  fol- 
lowing passage:— ^ If  tea  is  not  ob- 
tainable at  our  limits,  you  may  invest 
one-half  of  the  whole  proceeds  in  silk, 
at  prices  &c ....  If  silk  is  obtainable 
much  below  these  prices,  you  may 
substitute  it  in  part  for  tea,  even  lif 
the  latter  is  to  be  had  within  our 
limitsy  at    your  discretion  :"—i7W!(^ 
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that,  upon  the  trae  eonstruction  of 
the  above  passage,  as  read  with  the 
whole  of  the  letter,  the  words  <<  you 
may  invest"  were  directory,  and  did 
not  leave  the  matter  to  the  discretion 
of  the  agents. 

The  declaration  stated,  that,  in  cpn- 
sideration  that  plainti^  at  London 
would  consign  to  defendants  at  China 
certain  goods  for  sale  and  receipt  of 
the  proceeds  there  by  defendants,  on 
account  of  the  plaintiffs,  for  reward 
in  that  behalf,  defendants  promised 
to  invest  and  remit  the  said  proceeds 
to  plaintiffs  at  London,  within  a  rea- 
sonable time  after  receiving  the  said 
proceeds,  by  purchasing,  to  the  amount 
of  ^00,  any  other  article  than  tea 
and  silk,  if  defendants  thought  fit; 
and  that,  if  tea  could  not  be  bought 
by  defendants,  and  silk  could,  within 
certain  prices  agreed  upon,  and  if  de- 
fendants did  not  purchase  any  other 
article  than  tea  and  silk,  then  that 
defendants  would  purchase  silk  to  the 
extent  of  half  the  said  proceeds  ;  that 
defendants  afterwards  received  the 
goods  and  sold  them,  and  received 
Qie  proceeds  thereof;  and,  while  they 
held  them  for  more  than  a  reasonable 
time,  that  defendants  did  not  invest 
any  part  of  the  proceeds  in  any  other 
article  than  tea  or  silk;  and  that 
while  they  could  have  bought  silk, 
and  could  not  have  bought  tea,  within 
the  prices  agreed  upon,  defendants 
did  not  invest  the  said  half  part  of 
the  said  proceeds  in  silk,  within  the 
prices  agreed  upon,  for  more  than  a 
reasonable  time  afler  the  receipt  of 
the  said  proceeds,  &c.  Plea,  that, 
after  defendants  received  the  proceeds 
of  the  goods  consigned,  they  could 
not  have  bought  silk  at  the  prices 
specified,  modo  et  formH ;  concluding 
to  the  country :  upon  which  plea  issue 
was  joined : — Held,  that,  upon  the  true 
construction  of  the  term  **  proeeeds,** 
in  the  issue  raised  by  this  plea,  the 
question  was,  not  whether  defendants 


could  have  bought  silk  at  China,  at 
the  prices  agreed  upon,  after  the  whole 
proceeds  had  been  received  by  them, 
but  whether  they  could  have  bought 
silk  at  China  at  those  prices  after  they 
had  received  a  part  or  parts  of  the 
proceeds,  for  the  remittance  of  which 
more  than  a  reasonable  time  had 
elapsed  from  the  period  when  they 
first  began  to  receive  such  part  of  the 
proceeds  as  was  considerable  enough 
to  be  remitted.     Entwisle  v.  Denty 

812 

(2).  Meaning   of  Term    **  Net  Pro- 
ceeds.'* 

The  following  letter  was  addressed 
to  an  African  captain  and  supercargo 
by  his  employers: — "Your  commis- 
sions are  £6  per  cent,  on  the  net 
proceeds  of  your  homeward  cargo, 
after  deducting  the  usual  charges  as 
arranged  by  the  African  Association, 
viz.  £4  per  ton  from  the  gross  sales 
of  the  oil  when  taken  from  the  quay, 
and 42. 15«.  when  warehoused: — Heldf 
that  the  commission  was  payable  only 
on  the  sums  actually  realised,  after 
deducting  bad  debts  as  well  as  other 
charges.     Caine  v.  Sors/ally       519 

CONDITION  PRECEDENT. 
See  Covenant. 

COPYHOLD. 

See  Land-tax  Redemption  Act. 

COSTS. 

See  Arbitration,  (3). 
Attorney,  1. 
Interpleader  Act. 
National  Defence  Act. 
Practice,  (6). 
Small  Debts  Act,  (3). 

(1).  0/ several  Issues. 

To  a  declaration  containing  three 
common  counts,  the  defendant  pleaded 
^e  general  issue,  and  two  special 
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COSTS. 


COVENANT. 


pleas.  Each  plea  was  directed  to  tbe 
whole  declaration.  The  plaintiff  had 
a  verdict  as  to  part  of  his  demand  on 
the  first  issue,  and  the  defendant  as 
to  the  residue.  The  second  issue  was 
found  for  the  plaintiff,  and  the  third 
for  the  defendant : — Held,  that,  as  the 
defendant  was  entitled  to  the  postea 
and  the  greneral  costs,  he  was  entitled 
to  the  costs  of  all  witnesses  attending 
to  prove  the  third  issue,  whether  their 
evidence  applied  to  any  other  issue  or 
not,  and  Uiat  he  was  also  entitled  to 
the  costs  of  those  who  appeared  to 
reduce  the  plaintiff's  demand  on  the 
first  issue,  unless  they  attended  to  ne- 
gative the  second;  Uiat  the  plaintiff 
was  entitled  to  the  costs  of  the  wit- 
nesses who  appeared  solely  to  prove 
the  issues  found  for  him  under  the 
first  issue,  and  also  the  second  issue, 
both  or  either  of  them.  Welby  v. 
Brown,  770 

(2).  In  Treapa—. 

To  a  count  of  trespass  qu.  cl.  fr. 
upon  three  closes,  the  defendant 
pleaded  several  pleas;  the  plaintiff 
new  assigned  trespasses  extra  viam  as 
to  the  third  close,  to  which  the  de- 
fendant pleaded  not  guilty.  The  de- 
fendant had  a  verdict  upon  some  of 
the  issues  with  respect  to  the  first  and 
second  closes,  and  the  plaintiff  upon 
others,  so  that  the  defendant  succeed- 
ed as  to  the  causes  of  action  in  those 
closes:  the  plaintiff  had  a  verdict, 
with  one  fartiiing  damages,  upon  the 
new  assigpunent.  There  was  no  cer- 
tificate under  3  &  4  Vict,  c  24 : — 
Held,  that  the  causes  of  action  in  that 
count  were  divisible ;  and  that,  under 
the  4  &  5  Ann.  c.  16,  ss.  4,  5,  the 
plaintiff  was  entitled  to  the  costs  of 
the  issues  found  for  him,  with  respect 
to  the  causes  of  action  in  the  first  and 
second  closes;  but  that  he  was  de- 
prived of  all  costs,  by  3  &  4  Vict,  c  24, 
with  respect  to  the  cause  of  action  for 
trespasses  in  the  third  close.     By  the 


one  statute  the  defendant  is  punished 
for  pleading  pleas  which  he  cannot 
support ;  and  by  the  other,  the  plain- 
tiff is  punished  for  bringing  a  f rivolona 
action,  in  which  he  succeeds.  Skar^ 
land  V.  Loarinffy  375 

(3).  Notice  of  Taxaium. 

A  notice  of  taxation  of  costs,  dated 
the  2drd  of  February,  to  attend  tbe 
following  day,  was  left  at  the  office  of 
the  plaintiff's  attorney  between  seven 
and  eight  o'clock  of  the  evening  of 
the  24th : — Held,  that  the  notice  was 
sufficient.     Grant  v.  Mackenriey     12 

COUNTY  COURT. 
See  Small  Debts  Act. 

COUNTY  GAOL, 
See  SuRGKOM  of. 

COVENANT. 

See  Building  Societt. 

Landlord  and  Tenant. 
Liquidated  Damage. 
Parties  to  Action. 

Condition  Precedent. 

Declaration  in  covenant  stated, 
that  plaintiff,  by  indenture,  granted 
to  defendant  all  the  coals,  and  mines 
of  coal,  under  certain  lands ;  that  de- 
fendant covenanted  to  pay  the  plain- 
tiff, as  the  price  of  the  coal  so  granted, 
£40  for  every  statute  acre  of  the  said 
coal  which  should  he  found  under  the 
said  lands,  and,  until  the  said  price 
should  be  fully  paid,  to  pay  plaintiff 
j^O,  part  of  the  said  price,  in  each 
year,  by  two  equal  half-yearly  instal- 
ments, whether  the  whole  of  an  acre 
of  coal  should  be  gotten  in  evmy  such 
year,  or  not.  Averment,  that,  at  the 
time  of  the  making  of  the  indenture, 
there  were  under  the  said  lands  divers, 
to  wit,  fourteen  acres  of  coal;  and 
that  divers,  to  wit,  thirteen  acres  of 
the  said  coal  still  remained  under  the 
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said  lands,  and  that  i^O  for  two  of 
the  half-yearly  instalments  of  the  said 
price  for  the  coals  aforesaid  became 
due,  and  still  was  in  arrear  and  un- 
paid, to  the  plaintiff: — Heldy  on  error 
in  the  Exchequer  Chamber,  reversing 
the  judgment  of  the  Court  of  Exche- 
quer, that  the  Jinding  of  coal  was  not 
a  condition  precedent  to  the  plaintiff's 
recovering  the  annual  sum  of  ^0. 
Joweti  V.  SpeneeTf  647 

Covenant.  Declaration,  after  stat- 
ing that  plaintiff  and  defendant  had 
agreed  to  enter  into  partnership  as 
surgeons  and  apothecaries,  until  Ja- 
nuary 1, 1846,  defendant  agreeing  to 
pay  plaintiff  ^00,  and  to  be  entitled 
to  all  the  profits  of  the  business,  &C., 
proceeded  to  state,  that  it  was  agreed 
that  plaintiff  should,  after  the  1st  of 
January,  introduce  defendant  as  his 
successor  in  the  business,  and  use  his 
best  endeavours  to  establish  him  in  it; 
and  defendant  in  consideration  thereof 
covenanted  to  pay  plaintiff  the  further 
sum  of  £50  on  the  25th  of  March, 
1846,  in  addition  to  and  beyond  the 
said  sum  of  ^00,  &e.  Breach,  non- 
payment of  the  sum  of  j650.  Flea, 
that,  after  the  1st  of  Januarvy  and  be- 
fore the  said  25th  of  March,  plaintiff 
refused  and  neglected  to  introduce  de- 
fendant as  plaintiff's  successor  to  &c., 
and  would  not  use  his  best  endeavours 
to  establish  defendant  in  his  business ; 
wherefore  defendant  refused  to  pay 
the  ^650.  Verification  :—i7e/cf,  that 
the  plea  was  bad,  as  the  introduction 
of  the  defendant  by  plamtiff  to  his 
patients  was  not  a  condition  precedent 
to  the  payment  of  the  £50.  Judsan 
r,  Bawden,  162 

DAMAGES. 
See  Liquidated  Damage. 

(1).  In  Action /or  Breach  of  Agree^ 
ment  to  grant  a  Lease  by  Party 
having  no  Title, 

Where  a  party  agrees  to  grant  a 


good  and  valid  lease,  having  full  know- 
ledge that  he  has  no  title,  the  plain- 
tiff, in  an  action  for  the  breach  of  such 
agreement^  may  recover,  beyond  his 
expenses,  damages  resulting  from  the 
loss  of  his  bargain ;  and  the  defendant 
cannot,  under  a  plea  of  payment  of 
money  into  court,  give  evidence  that 
the  plaintiff  was  aware  of  the  defect 
of  title.     Robinson  v.  Harmany     850 

(2).  In  Action  against  Carrier  for 
Non-delivery  of  Goods  within  rea' 
sonable  Time. 

The  plaintiff  sent  certain  goods  by 
the  defendants,  carriers,  to  be  delivered 
in  Bedford  on  a  Thursday,  in  order 
to  be  ready  for  the  market  on  Satur- 
day, but  did  not  give  notice  that  they 
wer^  sent  for  that  purpose :  on  that 
day  his  clerk  proceeded  there,  and, 
owing  to  the  non-delivery  of  the  goods 
till  the  Monday  following,  he  removed 
them  to  another  place  for  sale : — Held, 
in  an  action  for  the  non- delivery  of 
the  goods  within  a  reasonable  time, 
that  the  expenses  so  incurred  might 
be  given  by  the  jury  as  damages. 
Black  T.  BaxendalCf  410 

(3).   Where  Two  Persons  are  jointly 
sued  for  False  Imprisonment, 

Where  two  persons  are  jointly  sued 
for  false  imprisonment,  one  of  whom 
has  acted  from  improper  motives,  the 
damages  ought  not  to  be  assessed  with 
reference  to  the  act  and  motives  of  the 
most  guilty  or  the  most  innocent 
party,  but  the  true  criterion  of  damage 
is  the  whole  injury  which  the  plaintiff 
has  sustained  from  the  joint  act  of 
trespass.     Clark  v.  Newsam^       131 

DE  INJURIA. 
See  Pleading,  IV,  (2). 

DETINUE. 
See  Pleading,  I,  (6). 
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(1).  ^*  Survivor  or  Survivors^"  how  to 
be  construed, 

A  testator  devised  three  several 
estates  to  his  three  daughters,  M.,  C, 
and  L.,  for  their  respective  lives,  with 
remdnder  to  their  children,  as  tenants 
in  common  in  fee:  provided,  that,  if  any 
or  either  of  them  should  die  without 
issue,  the  property  given  to  such 
daughter  should  go  and  accrue  to  the 
^^ survivors  or  9urvivor"  in  equal  shares, 
as  tenants  in  common ;  and  if  all  ex- 
cept one  should  die  without  issue,  then 
the  shares  of  such  daughters  so  dying 
should  go  to  the  ^^survivory"  her  heirs 
and  assigns  for  ever.  On  the  Srd 
October,  1841,  C.  died,  leaving  a  son. 
On  the  25th  October,  1841,  L.  died, 
without  having  had  issue.  On  the 
22nd  December,  1841,  M.  and  her 
husband  conveyed  to  a  trustee,  as  well 
the  property  devised  to  her  for  life  as 
that  devised  to  L.,  to  hold  to  the  use 
of  M.,  for  the  joint  lives  of  herself 
and  her  husband,  with  remainder  to 
the  survivor  in  fee : — Heldy  that  the 
word  "  survivor  "  in  the  will  must  be 
construed  according  to  its  ordinary 
meaning ;  and  that,  on  the  death  of  L., 
the  property  given  to  her  for  life 
vested  absolutely  in  M.  in  fee. 

Also,  that  the  son  of  C.  could,  un- 
der no  contingency,  become  entitled 
to  any  interest  in  the  property  given 
to  M.  for  life. 

Also,  that,  under  the  will  and  deed, 
the  husband  of  M.,  in  her  right,  had 
an  estate  in  possession  during  the  joint 
lives  of  himself  and  his  wife.  Lee  v. 
Stoncy  674 

(2).  Construction  of  Proviso. 

P.  J.,  by  his  will,  dated  in  1779, 
left  large  real  estates  to  his  wife  for 
life ;  and  after  her  death,  to  his  daugh- 
ter D.,  wife  of  Sir  J.  E.,  for  her  life ; 
and  after  her  death,  to  her  eldest  son, 
R.  E.,  for  his  life ;  and  after  his  death, 


to  the  first  and  other  sods  of  R.  E. 
severally  and  ffucoessively,  and  the 
heirs  of  their  respective  bodies ;  and 
for  default  of  such  issue,  to  the  testa- 
tor's grandson,  M.  J.  E.,  the  second 
son  of  his  daughter,  in  case  be  should 
not  become  seised  of  certain  estates 
(devised  by  M.  D.) ;  and  after  the 
death  of  M.  J.  E.,  the  testator  de- 
vised the  said  estates,  upon  the  con- 
ditions aforesaid,  to  the  first  and  other 
sons  of  M.  J.  £.  severally  and  suc- 
cessively, to  their  heirs  respectivdy 
and  successively;  and,  in  default  ai 
such  issue,  he  devised  his  estates,  on 
the  like  conditions  as  aforesaid,  to  the 
third  and  every  other  son  of  his  daugh- 
ter, severally  and  successively,  and 
their  heirs.  And  the  testator  declared, 
that,  if  the  said  M.  J.  E.,  or  any  son 
of  his  daughter,  should,  at  any  tbne 
during  his  life,  become  seised  of  ^ 
real  estates  (devised  by  M.  D.),  then 
M.  J.  £.,  or  such  son  of  his  daughter 
so  becoming  entitled,  or  any  heir  of 
his  body,  should  not  take  any  interest 
in  the  testator's  estates,  but  they  should 
go  over  to  the  next  son  of  his  daugh- 
ter and  his  heirs,  with  a  clause  for  re- 
vesting the  estates  in  the  son  so  dis- 
placed, on  certain  contingencies. 

Provided  **  always,  that,  if  it  shall 
happen  that  my  sud  daughter  shall 
have  no  issue  male  of  her  body  living 
at  her  death,  or  no  such  issue  male  as 
shall  be  entitled  by  the  true  meaning 
of  this  my  will  to  my  real  estates, 
hereby  limited  and  settled  as  aforesaid, 
then  and  in  either  of  those  cases,  I  de- 
vise all  my  said  real  estate,  subject 
respectively  as  aforesaid,  to  all  the 
daughters,  if  more  than  one,  of  the 
body  of  my  said  daughter  who  shall 
be  living  at  her  death,  as  tenants  in 
common,  and  their  heirs  respectively, 
with  cross  remainders  amongst  them, 
in  case  of  any  one  or  more  of  them 
happening  to  die  under  the  age  of 
twenty-one  years,  and  without  bsue ; 
and  if  there  should  be  but  one  such 
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daughter  living  at  my  said  daughter's 
dec«ise,  and  no  issue  of  any  other 
such  daughter  then  in  being,  then  to 
such  only  surviving  daughter  and  her 
heirs.  Frovided  always,  that,  if  any 
such  daughter  or  daughters  of  my  said 
daughter  shall  happen  to  die  in  her  or 
their  said  mother's  lifetime,  leaving 
issue,  then  my  will  is  that  such  issue 
of  each  such  daughter  so  dying,  and 
the  heirs  of  such  issue  respectively, 
shall  ha?e  and  take  the  estate,  or  share 
or  shares  of  estates,  as  the  parent  or 
parents  of  such  issue  respectively 
would  have  been  entitled  to  if  she  or 
they  had  been  living  at  the  decease  of 
my  said  daughter." 

The  proviso  then  concluded  by  de- 
vising the  estates  to  those  persons  to 
whom  the  daughter  might  please  to 
leave  them  by  will,  in  case  she  should 
leave  no  issue  male  at  her  death ;  and 
in  case  she  should  not  make  any  will, 
die  estates  were  to  go  to  the  testator's 
heirs.  The  daughter,  D.,  died  in  1792, 
in  the  testator's  lifetime,  leaving  two 
sons,  R.  E.  and  M.  J.  E.,  and  several 
daughters.  The  testator  died  in  1 796, 
when  his  widow  became  possessed  of 
the  estates,  and  died  in  1810.  At  her 
death,  R.  E.  became  possessed  of  the 
estates  until  his  death,  which  occurred 
in  1844 ;  M.  J.  E.  died  in  1841 ; 
both  died  without  issue : — Held^  that 
the  words  ^^  living  at  her  deathy** 
in  the  preceding  proviso,  were  to  be 
read  as  connected  with  the  verb  ^^ shall 
have^**  and  referred  to  both  members 
of  the  sentence  in  the  commencement 
of  the  proviso ;  and,  consequently,  as 
the  testator's  daughter,  at  the  time  of 
her  death,  had  issue  male  entitled  to 
the  testator's  estates,  the  daughters 
of  the  testator's  daughter  took  no  es- 
tate or  interest  under  the  will.  Wtl" 
ton  V.  Edenj  772 

(3).  Words  sufficient  to  pass  Fee^ 

simple. 

The  following  devise  was  held  to 


pass  an  estate  in  fee-simple : — *'  I  de- 
vise and  bequeath  all  my  real  and  per- 
sonal estate,  monies,  securities  for 
money,  and  all  other  my  real  and 
personal  estate,  of  what  nature  or  kind 
soever  and  wheresoever  the  same  may 
be,  which  I  am  now  possessed  of,  or 
which  at  any  time  hereafter  I  may  be 
possessed  of  or  entitled  unto,  subject 
to  the  payment  of  all  my  just  debts, 
funeral  and  testamentary  expenses, 
and  the  expense  of  proving  this  my 
will,  unto  my  dear  wife  Catherine,  to 
and  for  her  sole  and  separate  use  and 
benefit."  Doe  d.  Roberts  v.  WiUiamsy 

414 

(4).   When  ''Estate'"  does  not  pass 
the  Fee — Issue* 

A  testator  devised  as  follows:— 
''  I  give  to  my  wife  Nanny  all  that 
house^shop,  and  garden  now  in  the 
tenure  of  B.,  for  her  own  sole  use  and 
purpose ;  and  I  also  give  to  my  wife 
Nanny  all  that  messuage,  farm,  and 
premises  now  in  the  holding  of  C.,  to 
hold  to  her,  my  said  wife,  during  the 
term  of  her  natural  life;  and  from  and 
after  her  decease,  I  give  and  devise  the 
said  messuage  or  tenement,  and  also 
the  said  farm  and  premises,  given  to 
my  said  wife  for  her  life  as  aforesaid, 
to  my  son  John.  I  give  and  bequeath 
to  my  son  George  the  lease  of  the 
farm  1  rented  of  Lord  L.,  for  his  own 
use  and  benefit ;  and  I  also  give  to  my 
son  George  that  one  acre  of  copyhold 
land  I  bought  of  G.,  and  also  half  an 
acre  of  freehold  land  adjoining  that 
one  acre  of  copyhold  land."  The  will 
contained  other  devises,  and  at  the  end 
was  this  passage : — "  And  I  give  and 
bequeath  and  order  the  rents  or  in- 
terests that  is  behind,  due,  and  un- 
paid shall  go  and  be  paid  to  that  per- 
son I  have  left  the  estates  and  pro* 
perties  respectively  to.  As  to  all  the 
rest,  residue,  and  remainder  of  my 
property  whatsoever,  and  of  what  na- 
ture or  kind  soever,  I  give,  devise,  and 
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bequeath  the  same  to  be  equally  di* 
vided  between  and  amongst  my  said 
wife  Nanny  and  her  children  who 
have  issues,  share  and  share  alike :" — 
Held^  first,  that  a  fee  in  the  lands  de- 
vised did  not  pass  to  Georgre ;  for^ 
though  the  word  <'  estate,"  in  the 
operative  part  of  a  will,  passes  not 
only  the  corpus  of  the  property,  but 
all  the  interest  of  the  testator  in  it, 
unless  controlled  by  the  context,  yet 
where  that  word  is  not  used  in  the 
operative  clause  of  the  devise  itself, 
but  is  introduced  into  another  part  of 
the  will  referring  to  it,  such  word  can- 
not be  construed  as  having  the  effect 
of  extending  the  meaning  of  the  ope- 
rative clause,  whether  prior  or  sub- 
sequent. 

Secondly,  that  the  children  of  the 
wife  who  had  no  issue  at  the  death  of 
the  testator  did  not  take  any  interest 
under  the  residuary  clause.  Doe  d. 
Burtm  V.  Whiter  526 

(5).   When  *' Estate**  does  not  pass 
Real  Property. 

The  word  '*  estate"  in  a  will  does 
not  of  necessity  include  real  property, 
but  its  meaning  must  be  taken  as  ex- 
plained by  the  context.  Thus,  where 
a  testator,  after  devising  certain  real 
estates  by  his  will,  proceeded,  '<  I  give 
all  the  rest  of  my  household  furniture, 
books,  linen,  and  china,  except  as  here- 
inafter mentioned,  goods,  chattels,  es- 
tate and  effects,  of  what  nature  or 
kind  soever,  and  wheresoever  the  same 
shall  be  at  the  time  of  my  death,*'  un- 
to certain  executors,  in  trust,  to  dispose 
of  the  same  as  specified  by  the  will  :*' 
— Heldy  that  the  word  "  estate"^  did 
not  pass  real  estate.  Sanderson  v. 
Dohson^  141 

(6).  On  Trust  to  pay  and  apply 
Rents  during  Life  of  Cestui  que 
Trust. 

To  trespass  for  breaking  and  en- 


tering the  plaintiff*s  close,  the  defend- 
ant pleaded — 1st,  the  user  of  a  right 
of  way  for  twenty  years;  2ndly,  a 
user  of  the  way  for  forty  years.  Re- 
plication to  the  former  plea,  that  the 
corporation  of  L.,  being  seised  in  fee 
of  the  locus  in  quo,  by  indenture  of 
feoffment  demised  it  to  H.  for  three 
lives  and  twenty-one  years ;  that  the 
corporation  delivered  seisin  to  H., 
who  became  and  was  seised  of  the  said 
close  during  the  period  of  twenty 
years  in  the  said  plea  mentioned,  and 
the  said  term  so  demised  was  existing 
in  full  force,  and  not  expired,  sur- 
rendered, or  otherwise  become  vmd. 
The  replication  to  the  other  plea  stated, 
in  similar  terms,  the  demise  of  the  lo- 
cus in  quo  by  the  corporation  of  L.  to 
H.,  and  then  alleged  that  H.,  being 
so  seised  of  the  locus  in  quo,  by  in- 
denture between  C.  of  the  first  part, 
H,  of  the  second  part,  and  M.  and 
W.  of  the  third  part,  granted  to  M. 
and  W.  a  right  of  way  over  the  locus 
in  quo.  Rejoinder  to  replication  to 
first  plea,  that  the  said  term  so  de- 
mised was  not  existing  during  the 
period  of  twenty  years  in  that  plea 
mentioned,  modo  et  forml.  Rejoinder 
to  replication  to  second  plea,  that  H. 
did  not  grant  to  M.  and  W.  the  right 
of  way,  modo  et  form4.  At  the  trial, 
it  appeared  that  the  corporation  of  L^ 
being  seised  in  fee  of  the  locus  in  quo, 
by  indenture  of  the  17th  February, 
1800,  demised  it  to  H.  for  three  lives 
and  twenty-one  years.  By  indentore 
of  the  2drd  July,  1803,  after  reciting 
the  above  indenture,  H.  assigned  to 
C.  the  demised  premises  for  securing 
payment  of  ^1200,  lent  by  C.  to  H. 
By  indenture  of  the  9th  February, 
1 804,  after  reciting  the  demise  to  H. 
by  the  corporation,  the  assignment  by 
H.  to  C,  and  also  reciting  thai  H. 
had  agreed  to  sell  part  of  Uie  land  to 
M.  and  W.  for  a  sum  out  of  which  the 
sum  due  from  H.  should  be  paid  to 
C. ;  C,  at  the  request  of  H.,  bar- 
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gained,  sold,  assigned,  and  transferred^ 
and  H.  granted^  bargained,  sold,  as- 
signed, and  transferred,  to  M.  and  W. 
part  of  the  demised  premises,  together 
with  the  right  of  way  in  question.  In 
1812  H.  died,  having  made  his  will, 
whereby,  after  bequeathing  his  estates 
to  his  wife  for  life,  he  devised  the 
same,  after  her  death,  to  J.  and  M., 
in  manner  following,  "  upon  trust  to 
pay  and  apply  the  rents,  issues,  and 
profits  of  the  same  to  and  for  the  life 
and  benefit  of  my  daughter  Mary,  and 
her  assigns,  during  her  life,  and  inde- 
pendent of  her  present  or  any  ftiture 
husband ;  and  from  and  after  the  de- 
cease of  my  said  daughter,  I  give,  de- 
vise, and  bequeath  my  real  and  lease- 
hold estates  as  aforesaid  unto  and 
equally  among  all  and  every  the  chil- 
dren of  my  said  daughter  Mary,  share  I 
and  share  alike,  as  tenants  in  com- 
mon ;  and  if  the  said  Mary  shall  die 
without  leaving  lawful  issue  her  sur* 
viving,  then  I  give,  &c.  the  same  to 
my  grand-daughter  Ann.**  In  1816 
the  wife  of  H.  died,  and,  by  indenture 
of  the  11th  December,  1817,  the  cor- 
poration of  L.  assigned  to  the  trustees 
the  reversion  in  fee-simple  of  the 
locus  in  quo. 

Heldy  first,  that  the  plaintiff  was 
entitled  to  a  verdict  on  the  rejoinder 
to  the  replication  to  the  first  plea,  since 
the  trustees  under  the  will  of  H.  took 
only  an  estate  during  the  life  of  the 
testator's  daughter,  and  therefore  the 
lease  for  lives  did  not  merge  in  the 
grant  of  the  reversion. 

Secondly,  that  the  rejoinder,  <'  ne 
granta  pas,"  only  put  in  issue  the  fact 
of  a  grant,  and  that  the  seisin  of  H. 
was  admitted.     Cooke  v.  Blakey   220 

(7).   <<  Landi*  mUdescribed  passinff. 

Devise  of  "  all  that  my  messui^e 
or  dwelling-house,  outbuildings,  gar- 
den, landSi  and  appurtenances  in  which 
I  now  live,  at  Higher  Tranmere ;  also 
the  croft,  close,  or  inclosure  of  ground 


situate  at  Tranmere  aforesaid,  which  I 
have  lately  purchased,  with  the  two 
cottages  erected  therein."  At  the  time 
of  his  will  the  testator  occupied  a 
dwelling-house,  outbuildings,  stable, 
and  garden  at  Tranmere.  He  had 
occupied  also  four  closes  of  land,  in 
all  eleven  acres,  which  he  had  bought 
at  the  same  time  with  the  dwelling- 
house,  outbuildings,  stable,  and  gar- 
den ;  but  a  year  before  the  date  of  his 
will  he  had  given  up  the  occupation 
of  those  closes.  He  did  not  occupy 
any  other  lands  in  Tranmere,  besides 
what  would  be  comprised  within  the 
terms  ^*  dwelling  -  house,  outbuild- 
ing^, and  garden:" — Heldy  that  the 
four  closes  of  land  passed  by  this  de- 
vise.    Nightingall  v.  Smithy        879 


DISTRINGAS. 
See  Practice,  (1). 

DUPLICITY. 
iSfee  Pleading,  III,  (9). 

EQUITY  OF  REDEMPTION. 
See  Pleading,  III,  (5). 

ERROR  CORAM  VOBIS. 
See  Practice,  (10). 

EVIDENCE. 

See  Excise,  (1). 

Guarantee,  (2). 
Limitations  (Statute  of). 
Railway  Company,  I,  (3). 
Witness. 

(I).  0/ Payment. 

Where  the  defendant,  in  answer  to 
a  letter  demanding  payment,  sent  a 
post-office  order,  in  which  the  plaintiff 
was  described  by  a  wrong  Christian 
name,  and  the  plaintiff  kept  it,  but  did 
not  cash  it,  although  he  was  informed 
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at  the  post-ofEce  he  might  receive  the 
money  at  any  time  by  signing  it  in  the 
name  of  the  payee — Heldj  that  this 
was  no  evidence  of  payment.  Gordon 
V.  Strangcy  477 

(2).  Of  Rent  due. 

In  an  action  against  a  sheriff  for 
negligence  in  not  levying  mider  a 
writ  of  fi.  fa.,  the  defence  was  that 
the  sheriff  had  withdrawn  on  notice 
from  the  landlord  that  rent  was  due. 
At  the  trial  the  landlord  stated  that 
rent  was  due,  but  on  cross-examina* 
tion  it  appeared  that  the  execution 
debtor  held  under  a  lease  which  was 
not  produced  : — Held^  that  the  fact  of 
rent  being  due  could  not  be  proved 
without  production  of  the  lease,  and 
that  the  plaintiff  was  entitled  to  a 
verdict.    Auguttien  v.  ChalliSf     279 

(3).  AdmUsilnlity  of  BiU  of  Sale 
without  Schedule* 

On  the  trial  of  an  interpleader  issue, 
the  plaintiff  tendered  in  evidence  a 
bill  of  sale  and  schedule,  the  former 
of  which  assigned  to  him  '<  all  the 
goods,  fixtures,  household  furniture, 
plate,  china,  &c.,  in  and  about  a  mes- 
suage, tenement,  and  premises,  where 
he  now  resides,  and  being  No.  2,  Park 
Road,  Old  Kent  Road,  in  the  county 
of  Surrey,  and  the  chief  articles 
whereof  are  particularly  enumerated 
and  described  in  a  certain  schedule 
hereunto  annexed,**  The  schedule  was 
in  no  way  annexed  to  the  deed,  and 
was  inadmissible  for  want  of  a  stamp : 
— Heldf  that  the  bill  of  sale  was 
admissible  in  evidence  without  the 
schedule.    Dyer  y .  Green,  71 

EXCISE. 

(1).  Makster^Penalty. 

By  Stat.  7  &  8  Geo.  4,  c.  52,  s.  88, 
a  maltster  is  liable  to  a  penalty  for 
treading  or  forcing  together  in  the 
couch-frame  any  grain  making  into 


malt  The  1  Vict  c  49,  s.  5,  enaieU, 
that  any  excise  officer,  upon  suspicion 
of  the  gTBin  having  been  trodden  or 
forced  together,  may  throw  the  grain 
out  of  tibe  couch-frame,  and  return 
it  and  lay  it  level  in  the  conch- 
frame;  and  if  any  increase  in  the 
gauge  of  the  grain  shall  be  found, 
exceeding  a  certain  proportion,  then 
the  increase  so  found  shall  be  taken  as 
conclusive  evidence  that  the  grain  has 
been  trodden  or  forced  together,  and 
the  maltster  shall  thereupon  be  con- 
victed in  a  penalty.  Upon  an  informa* 
tion  before  justices  against  the  defend* 
ant  for  the  penalty,  it  appeared  that 
the  excise  officer  had,  in  pursuance  of 
an  order  of  the  commissioners  of  ex- 
cise, returned  the  gprain  by  piling  it  in 
a  cone  in  the  centre  of  the  couch,  and 
then  distributing  it  equally  to  all  parts 
of  the  couch.  The  increase  in  the 
grain  when  thus  returned  having  ex- 
ceeded that  allowed  by  the  act,  ^ 
defendant  was  convicted : — Heldj  that 
the  increase  in  the  grain  found  by 
such  a  mode  of  returning  it  was  con- 
clusive evidence  of  the  offence  within 
the  7  &  8  Geo.  4,  c.  52,  s.  83,  as  it 
did  not  appear  that  the  mode  of  pro- 
ceeding was  unfair  or  improper,  and 
consequently  the  conviction  was  right ; 
and  that  the  officer  has  some,  if  not 
an  absolute,  discretion  to  exercise  in 
the  matter,  provided  he  does  not  use 
it  improperly.     Meg.  v.  Spellery    401 


(2).  Sweet  Spirits  of  Nitre^Meaming 
of  the  Term  ^Spirits.** 

Sweet  spirits  of  nitre  are  not  **  spi- 
rits" within  the  meaning  of  the  excise 
acts,  6  Geo.  4,  c.  80,  ss.  107,  188; 
7  &  8  Geo.  4,  c.  58,  s.  82;  2  Will. 
4,  c.  16,  8.  10.  Therefore  a  person 
who  buys  from  one  who  is  not  a 
licensed  distiller,  and  without  a  per- 
mit, sweet  spirits  of  nitre,  the  duty 
on  which  has  not  been  paid,  is  not 
liable  to  the  penalties  imposed  by 
those  statutes. 


FOREIGN  STOCK. 


GUARANTEE. 
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The  term  ^<  spirits"  in  those  acts  ) 
signifies  an  iofianimahle  liquid  pro- 
duced hy  distillation,  either  pure,  or 
mixed  only  with  ingredients  which  do 
not  convert  it  into  some  article  of 
commerce  not  known  in  common  par- 
lance under  the  general  appellation  of 
«< spirits.''  Att^-Oen. Y.Bailey,     281 

EXCHEQUER  BILLS. 
See  Foreign  Stock. 

EXECUTOR. 

See  Pleading,  II,  (2). 
Practice,  (9). 
Promissory  Note,  (3). 

FERRY. 
See  Railway;  Company,  (3). 

FOREIGN  STOCK. 
Meaning  of  Words  *^  bought "  and 

^'soidr 

In  an  action  for  not  delivering  fo- 
reign stock,  the  declaration  alleged 
that  the  plaintiff  <*  bargained  with  the 
defendant  to  buy,  and  then  bought 
from  him,  and  the  defendant  then 
agreed  to  sell,  and  then  sold  to  the 
plaintiff,  certain  foreign  stock,  to  wit, 
28,000  Spanish  Active  Stock,  &c. :  *' 
— Heldf  that  the  words  "bought"  and 
**  sold  "  must  be  construed  with  refer- 
ence to  the  subject-matter  of  the  con- 
tract, and  as  meaning  an  agreement  to 
buy  and  sell,  and  that  a  contract  for 
the  sale  of  stock.  Exchequer  bills, 
and  securities  of  that  description,  in 
which  the  property  passes  by  delivery, 
differs  from  a  contract  for  the  sale  of 
a  specific  chattel,  inasmuch  as  a  con- 
tract for  the  sale  of  stock,  Exchequer 
Bills,  &c.,  would  be  satisfied  by  the 
delivery  of  any  stock  or  bills  of  the 
description  bargained  for,  and  conse- 
quently the  contract  for  sale  cannot 


mean  an  actual  sale,  but  only  a  con- 
tract to  deliver. 

Such  a  contract  is  not  within  the 
17th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c  3.    Heeeltine  v.  Siggers, 

856 

FRAUDS  (STATUTE  OF). 
See  Foreign  Stock. 


GUARANTEE. 
(1).  Connderation. 

A  declaration  stated,  that  L.  made 
his  promissory  note  payable  to  the 
plaintiff:  that  the  note  being  in  the 
plaintiff's  hands  overdue  and  unpaid, 
in  consideration  that  the  plaintiff 
would  forbear  -and  give  time  to  L.  for 
payment  of  the  note,  to  wit,  ybr  a  rea* 
sonable  time,  the  defendant  promised 
to  pay  the  note,  in  case  L.  should  make 
default.  It  then  alleged  that  L.  made 
default,  and  that  defendant  did  not 
pay  the  amount  of  the  note.  Plea,  non 
assumpsit.  At  the  trial,  it  appeared 
that  the  defendant,  having  agreed  to 
guarantee  the  payment  of  the  note  by 
L.,  indorsed  on  the  back  thereof  as 
follows  : — <'  I  guarantee  the  payment 
of  the  within  note  by  L.,  the  maker, 
on  the  2nd  November  next."  On  that 
day,  the  note  being  due  and  disho- 
noured, the  defendant  sigpied  the  fol- 
lowing memorandum,  addressed  to  the 
plaintiff :  —  •*  Sir,  I  request  you  will 
hold  oyer  the  promissory  note  in  your 
favour,  of  L.,  dated  3 1st  July,  1844, 
for  ^200,  at  three  months,  and  in 
consideration  of  your  so  doing,  I  un- 
dertake to  continue  in  all  respects  my 
guarantee  of  the  same  :*' — Held,  that 
the  guarantee  was  defective ;  also,  that 
there  was  no  evidence  to  support  the 
declaration. 

Semble^  that  the  declaration  was 
bad,  in  stating  the  consideration  to  be 
forbearance  to  sue  for  a  reasonable 
time.    Semple  v.  Pink^  74 
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(2).  Admissibility  o/JSmdenee  to  ex* 
plain  Ambiguity  tit. 

In  an  action  on  the  follovving  g^ua. 
rantee,  "In  consideration  of  your 
having  this  day  advanced  to  our  client, 
Mr.  V.  D.,  ^750,  secured  hy  his  war- 
rant of  attorney,  payable  on  the  22nd 
of  August  next,  we  hereby  jointly  and 
severally  undertake  to  pay  the  same 
on  default,  &c.  Dated  the  20th  of 
June,  1840/'  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff 
would,  on  the  22nd  of  June,  1840,  lend 
to  one  V.  D.  ^750,  on  the  security 
of  a  warrant  of  attorney,  payable  on 
the  22nd  of  August  then  next,  and 
would  forbear  and  give  time  to  V.  D. 
until  the  22nd  of  August,  the  defend- 
ant promised  &c. : — HeJ^^  that  the  in- 
strument was  sufficiently  ambiguous  to 
admit  of  evidence  to  shew  that  the  ad- 
vance was  not  a  past  one,  but  was 
made  simultaneously  with  the  execu- 
tion of  the  guarantee,  and  that  no 
amendment  of  the  declaration  was 
necessary.     Goldahede  v.  ^t^aii,    154 

HERIOT. 
See  Pleading,  IV,  (1). 

INFANT. 

Ratification  of  Promise  by. 

Assumpsit  by  indorsee  against  in- 
dorser  of  a  bill  of  exchange,  with  counts 
for  money  lent,  &c  Flea,  infancy. 
Replication,  that  defendant,  after  he 
became  of  age,  by  memorandum  in 
writing,  signed  by  him,  ratified  and 
confirmed  the  contracts  and  promises. 
Issue  thereon.  The  defendant,  after 
he  became  of  age,  wrote  to  the  plain- 
tiff the  following  letters : — '<  I  should 
feel  particularly  obliged  if  you  would 
arrange  to  keep  the  bills  back  for  a 
little  time,  as  my  late  brother's  execu- 
tors have  lost  their  mother  and  only 
sister  lately,  and  which  prevents  them 
from  settling  with  you.     The  money 


will  be  shortly  paid,  say  jeSOOa"— 
"  The  bills  drawn  out  by  Mr.  B.  and 
me,  and  my  acceptances,  one  for  i6I500 
and  the  other  for  i6500,  due  on  the 
Ist  January  last,  will  most  likely  be 
settled  shortly,  and  would  have  been 
settled  before,  bad  not  a  sudden  aod- 
dent  occurred,  which  prevented  their 
being  paid." — '*  I  beg  to  inform  yon 
that  I  have  this  day  forwarded  yoor 
letter  to  Messrs.  H.  I  cannot  tell 
you  about  what  time  they  will  be  set* 
tied,  as  I  have  not  the  money  myself, 
and,  as  I  have  told  you  before,  I  have 
left  it  entirely  in  tneir  hands." — **  I 
received  your  letter  yesterday,  and  am 
sorry  to  find  that  you  are  not  content- 
ed with  the  letter  I  gave  you  when 
you  were  at  my  house,  some  short  time 
ago.  I  have  heard  from  the  Messrs. 
H.  yesterday,  and  they  said  they  had 
written  to  their  agent  in  Dublin,  to  ar« 
range  the  whole  thing.  I  therefore 
beg  that  you  will  immediately  see  and 
inform  Mr.  L.,  who  I  have  heard  from 
this  day,  of  it.  It  is  not  a  bit  of  use 
writing  these  sort  of  letters,  as  pay- 
ment will  not  be  made  any  sooner  for 
them.  What  I  tell  you  is  perfectly 
correct,  and  the  matter  will  be  settled 
shortly." — Heldy  that  the  letters  were 
a  ratification  of  the  defendant's  pro- 
mise made  during  infancy. 

Any  written  instrument  signed  by 
the  party,  which  in  the  case  of  adults 
would  have  amounted  to  the  adoption 
of  the  act  of  a  party  acting  as  agent, 
will,  in  the  case  of  an  infant  who  has 
attained  his  majority,  amount  to  a  rati- 
fication.    Harris  v.  Wall^  122 

INFORMATION. 

See  Pleading,  I,  (7). 
Witness. 

INSURANCE. 

Construction  of  Words  *^from  themee^ 
in  Marine  Policy, 

Insurance  on    ship  at   and  fitm 


INTERPLEADER  ACT- 
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Liverpool  to  ports  and  places  in 
China  and  Manilla,  all  or  any,  during 
the  ship's  stay  there,  for  any  purposes, 
and  from  thence  to  her  port  or  ports 
of  calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay 
at  all  or  any  ports  or  places  on  either 
side  of,  and  at  the  Cape  of  Good 
Hope.  The  ship  sailed  from  Liver- 
pool direct  to  a  port  in  China,  having 
on  board  a  cargo  for  that  port  and 
Manilla ;  from  ^ence  she  proceeded 
to  Manilla,  and  there  discharged  the 
remainder  of  her  outward  cargo.  At 
Manilla,  the  captain  took  on  board  on 
freight  230  chests  of  opium,  for 
Tongkoo,  another  port  in  China  (not 
being  thereby  a  tenth  part  laden), 
and  sailed  for  Tongkoo,  there  to  seek 
a  freight  for  the  United  Kingdom, 
and  on  her  voyage  thither  was  lost  by 
perils  of  the  seas.  Tongkoo  is  quite 
out  of  the  direct  course  from  Manilla 
to  the  United  Kingdom  : — Held^  on 
error  in  the  Exdtequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  words  **  from 
thence"  in  the  policy,  meant  not 
^  from  Manilla  **  only,  but  *'  from 
ports  or  places  in  China  and  Manilla, 
all  or  any,"  and  that  the  sailing  from 
Manilla  to  Tongkoo  for  the  purpose 
of  seeking  a  homeward  cargo  was  not 
a  deviation.     Pratt  v.  AMey^     257 

INTERPLEADER  ACT. 
See  Evidence,  (8). 

Order  for  Payment  of  Money  out  of 

Court. 

Where  a  judge  at  chambers,  by  an 
interpleader  order,  has  directed  money 
to  be  paid  into  court  to  abide  the 
event  of  an  issue,  uid  has  reserved 
the  question  of  costs,  an  application 
for  payment  of  the  money  out  of  court 
must  be  made  to  the  same  judge,  and 
not  to  the  Court.  Marke  v.  Rid^ay. 
Collins  V.  Bidffway^  8 

VOL.  I. 


INTRUSION,  INFORMATION 

OF. 

See  Pleading,  I,  (7). 

IRREGULARITY. 
See  Practice,  (4)j  (5). 

ISSUABLE  PLEA. 
See  Pleading,  V. 

JOINT-STOCK  COMPANY. 

See  Pleading,  I,  (10),  (11). 
Railway  Company. 
Stamp,  (1),  (2). 

JUDGE'S  ORDER. 

iSee  Annuity,  (2). 
Mortgage  Deed. 
Practice,  (4). 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Arbitration,  (1). 

LANDLORD  AND  TENANT. 

Liability  of  Leasee  for  Breach  of  Co- 
venant to  repair. 

In  an  action  for  the  breach  of  a 
covenant  for  repair  in  a  lease,  a  te- 
nant is  not  liable  for  acta  done  before 
the  time  of  the  execution  of  the  lease, 
although  the  habendum  of  the  lease 
states  the  premises  to  be  held  from  a 
day  prior  to  its  execution,  llie  haben- 
dum in  a  lease  only  marks  the  duration 
of  the  tenant's  interest,  and  its  opera^ 
tion  as  a  grant  is  merely  prospective. 
Shaw  y.  Kay,  412 

LAND-TAX   REDEMPTION 
ACT  (42  GEO.  3,  c.  116). 

Sale  of  Reversion  by  Lord  of  Manor. 

The  rector  and  lord  of  the  manor 
of  B.  by  one  grant  demised  for  three 
lives,  at  one  aggregate  holding,  and  at 
one  undivided  rent,  three  ancient  te- 
nements originally  held  of  the  manor 
under  distinct  grants  and  at  distinct 
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LIEN. 


LIMITATIONS,  STATUTE  OF. 


rents.  The  same  rector  afterwards 
disposed  of  the  reversion  in  fee  under 
the  provisions  of  the  Land-tax  Re- 
demption Act,  42  Geo.  8,  c.  116  : — 
Heldy  that  though  the  grant  for  lives 
might  be  void,  unless  sanctioned  by  a 
special  custom  in  the  manor,  yet  the 
purchaser  of  the  reversion  had  a  good 
title,  the  sale  being  approved  of  by 
the  land-tax  commissioners.  Doe  d. 
Strickland  Y,  Woodward^  278 

LEASE. 

See  Damages,  (1). 
Evidence,  (2). 
Landlord  and  Tenant. 

LEGACY  DUTY. 

Devise  of  Real  Estate  to  Tnuteee 
with  Power  of  Sale, 

Where  real  estate  was  devised  to 
trustees,  in  trust  to  convey  the  same 
unto  and  among  certain  persons  men- 
tioned in  the  will,  in  equal  proportions, 
in  severalty  ;  and,  for  the  purpose  of 
such  division  and  partition,  the  trus- 
tees were  empowered  from  time  to 
time  to  sell  all  or  any  part  of  the  de- 
vised estates,  and  were  to  stand  pos- 
sessed of  the  money  to  arise  from 
such  sales,  in  trust  for  the  same  per- 
sons, share  and  share  alike ;  and  the 
trustees  accordingly,  for  the  purposes 
of  the  trust,  sold  the  whole  of  the  de- 
vised estates : — Held,  that  this  was 
''  real  estate  directed  to  be  sold"  within 
the  meaning  of  the  Stamp  Act,  (55 
Geo.  8,  c.  1 84,  Sched.,  pt.  8,  tit. "  Lega- 
cies "),  and  that  legacy  duty  was  pay- 
able upon  the  proceeds  of  such  sale. 
ne  Attorney  -General  y,  Simcox,  749 

LIBERUM  TENEMENTUM. 
See  Pleading,  III,  (6). 

LIEN. 
0/  Vendor  of  Land  on  Title-deeds. 
A  vendor  of  land,  who  has  con- 


veyed the  legal  estate  to  the  ym^ 
has  no  lien  on  the  title-deeds  for  the 
unpaid  pnrchaae-money.  Goode  t. 
BwrUmy  189 

LIMITATIONS,  STATUTE  OF. 

See  Pleading,  III,  (6). 

(1).  Part  Payment. 

Part  payment  of  a  debt  vill  sot 
take  the  case  oat  of  the  Statute  of 
Limitations,  unless  the  ptymeDt  ix 
made  under  circumstances  which  nr- 
rant  a  jury  in  inferring  a  promise  to 
pay  the  residue ;  theiefore,  where  a 
party,  on  being  applied  to  for  kv^ 
rest,  paid  a  sovereign,  and  said  he 
owed  the  money,  but  would  not  paj 
it  i—Heldf  that  it  was  a  question  k 
the  jury  to  say  whether  he  intended 
to  refuse  payment,  or  merdj  spoke 
in  jest.     WainmoH  v.  Kynmmi,  118 

(2).  Payment  of  Interest. 

In  an  action  by  an  executor,  for 
money  lent  by  his  testatrix  to  the 
defendant  more  than  six  yeinhefoR 
the  commencement  of  Uie  suit,  to 
which  there  was  a  plea  of  the  Statme 
of  Limitations,  it  was  proved,  tfait) 
within  six  years  before  the  conuDeott* 
ment  of  the  suit,  the  plaintiff  filed  a 
bill  against  the  defendant  for  a  &- 
covery  and  account,  and  die  defeod* 
ant,  in  his  answer,  admitted  the  par- 
ment  by  him  to  the  testatrix  of  half- 
yearly  paymenU  of  8/.  10«.  etch,  down 
to  a  period  within  the  six  years;  hot 
alleged  that  they  were  paid,  not  as 
interest  upon  a  debt,  but  bj  way  cf 
annuity  for  the  life  of  the  testatrii, 
in  pursuance  of  an  agreemect  made 
between  them  at  a  period  when  the 
testatrix  gave  the  ddPendaat  a  m 
q£  £^40 :—Heldj  that  the  }vn^ 
at  liberty  to  reject  the  htter  part  d 
the  statement,  and  that  the  aosvtf 
might  be  construed  by  them  merdj 
as  admitting  the  payment  of  the 
money,  and  that  the  appropriitioo  d 


MEMBER  OF  PARLIAMENT. 


MORTGAGE  DEED.    907 


it,  as  interest  upon  the  debt  sued  upon, 
might  be  proved  hj  other  evidence. 
BaUdm  y.  Waltofh  617 

UQUIDATED  DAMAGE. 

By  a  deed  for  the  dissolution  of 
partnership  between  the  plaintiff  and 
defendant,  it  was  covenanted  by  the 
defendant  that  he  would  not  at  any 
time  or  times  thereafter,  within  the 
next  seven  years,  directly  or  indirectly, 
either  by  himself  or  in  co-partnership 
with  another  or  others,  carry  on  the 
business  of  an  attorney  or  solicitor 
within  the  distance  of  fifty  miles  ^om 
a  place  named,  nor  interfere  with,  so- 
licit, or  influence  the  clients  of  the 
late  co-partnership ;  and  that  if  he 
should  in  any  respect  infringe  that 
covenant,  then  he  should  immediately 
thereupon  pay  the  plaintiff  the  sum  oif 
jBIOOO,  as  and  for  liquidated  damages, 
and  not  by  way  of  penalty : — Held^ 
that  the  sum  of  ^1000  was,  upon  the 
construction  of  this  covenant,  to  be 
considered  by  way  of  liquidated  da- 
mages, and  not  as  a  penalty.  Oalt^ 
worthy  V.  Struttf  659 

LORD  OF  MANOR. 
See  Land-tax  Redxmptiom  Act. 

MALTSTER. 
See  Excise,  (1). 

MASTER  IN  CHANCERY. 
See  Annuity,  (2). 

MEMBER  OF  PARLIAMENT. 

Privilege  of. 

The  privilege  of  a  member  of  Par- 
liament from  arrest  on  a  ca.  sa.  exists 
for  forty  days  before  and  forty  days 
after  a  meeting  of  Parliament.  The 
rule  of  privilege  is  the  same  in  the 
case  of  a  dissolution  as  in  that  of  a 
prorogation.  Gcwd'y  v«  Dimcomitfy  430 


MENIAL  SERVANT. 
See  Pleading,  I,  (3). 

MERGER. 
See  Devise,  (6). 

METROPOLIS  PAVING  ACT, 
57  GEO.  3,  c.  xxix,  s.  24. 

See  Ashes. 
^Rats,  (1). 

MONEY  PAID. 

Failure  of  Connderation, 

The  defendant,  having  some  bark 
to  sell,  applied  to  the  plaintiflfs  to  find 
a  purchaser.  The  plaintiflfs  applied 
to  T.,  who  agrreed  to  purchase  the 
bark  if  equal  to  sample.  The  bark 
having  been  shipped,  the  defendant 
sent  the  plaintiffs  the  invoice,  and  re- 
quested them  to  accept  a  bill  of  ex- 
change for  the  price,  which  they  did 
upon  the  offer  of  a  del  credere  com- 
mission. The  bark  not  being  equal 
to  sample,  T.  refused  to  accept  it,  and 
the  pUuntiffs  having  been  called  upon 
to  pay  the  bill  when  due  i^^Heldy  that 
they  were  entitled  to  recover  the 
amount  of  the  bill,  in  an  action  for 
money  paid  to  the  defendant's  use. 
Hooper  v.  Treffry^  1 7 

MORTGAGE. 
See  Building  Society,  (I). 

MORTGAGE  DEED. 

Power  of  Judge  to  order  Delivery 

up  of 

An  action  of  covenant  on  a  mort- 
gage-deed is  within  the  7  Geo.  2,  c. 
20,  and  under  that  statute  h,  judge  at 
chambers  has  power  to  make  an  order 
for  the  delivering  up  of  the  deed. 

Where  a  statute,  in  general  terms, 
and  without  any  special  limitation, 
either  express  or  to  be  inferred  from 
its  terms,  gives  any  power  to  one  of 

N  N  N  2 


908 


OVERSEERS. 


PARTIES  TO  ACTION. 


the  superior  courts,  that  power  may 
be  exercised  by  a  jud^e  at  chambers  as 
the  delegate  of  the  Court.  Smeeton 
v.  ColHer,  457 

NATIONAL  DEFENCE  ACT 
(5  &  6  VICT.  c.  94). 

Cost  of  Assessment  by  Jury  of  Land 

taken. 

A  person,  whose  land  has  been 
valued  by  a  jury,  and  sold,  under  the 
provisions  of  the  National  Defence 
Act  (5  &  6  Vict.  c.  94y  is  not  en- 
titled to  the  expenses  and  costs  which 
he  has  necessarily  incurred  in  bring- 
ing the  matter  to  trial.  The  words  of 
the  19th  section,  <<  compensation  for  the 
absolute  purchase  of  the  land,"  are  not 
per  se  sufficiently  comprehensive  to 
include  such  expenses  and  costs.  In 
reLawSy^c.y  441 

NE  GRANTA  PAS. 
See  Devise,  (6). 

NEW  TRIAL. 
See  Practice,  (7). 

NOTICE  OF  ACTION. 

See  Tithe  Commissioners. 

ORDER  OF  JUSTICES. 

See  Rate,  (2). 

ORDER  OF  REFERENCE. 
See  Arbitration,  (1). 

OUTLAWRY. 
See  Practice,  (10). 

OVERSEERS. 

Liability  of  for  Attorney's  BilL 

An  order  of  removal  made  from  the 
parish  of  C.  to  that  of  L.  having  been 
confirmed  by  an  order  of  justices  in 
quarter  sessions,  upon  a  preliminary 


objection,  a  rule  nisi  was  obtained  for 
a  mandamus  to  the  justices,  to  enter 
continuances  and  hear  the  appeal.  A 
copy  of  the  rule  was  served  on  two  of 
the  defendants,  R.  D.  and  R.  T.,  who 
then  were  churchwardens  of  C.  R. 
T.  afterwards,  in  conjunction  with  the 
then  overseers  of  C.,  signed  a  re- 
tainer to  the  plaintiff,  to  act  as  their 
attorney  in  the  matter  of  the  manda- 
mus, but  countermanded  it  before  any- 
thing was  done  by  the  plaintiff.  R.  D. 
did  not  interfere.  Before  the  rule 
was  argued,  J.  D.  and  W.  £^  the 
other  defendants,  were  elected  over- 
seers, and  R.  D.  and  R.  T.  re-elected 
churchwardens.  The  plaintiff's  clerk 
saw  J.  D.  repeatedly  about  the  rule, 
who  asked  how  the  matter  was  g^ing 
on ;  he  also  repeatedly  saw  W.  £.» 
the  other  defendant,  who  was  not  so 
active.  The  plaintiff  having  delivered 
his  bill  of  costs  to  one  of  them,  they 
all  expressed  their  readiness  to  pay,  but 
said  there  was  a  grudge  in  the  parish ; — 
Heldf  that  the  defendants  were  not 
jointly  liable.    Marsh  v.  Dames^  668 

PARTIES  TO  ACTION- 
Joinder  of  Plaintifi^s. 

If  A.  covenant  with  B.  &  C,  their 
executors,  administrators,  and  assigns, 
although  C.  do  not  execute  the  deed 
or  assent  to  the  covenant,  and  after- 
wards disclaim  it  by  deed,  to  which 
A.  is  no  party,  B.  cannot  alone  (living 
C.)  sue  A.  upon  the  covenant.  We* 
therell  v.  Langstony  634 

Assumpsit.  —  The  declaration  sta- 
ted, that  plaintiff  and  A.  B.  carried 
on  business  in  copartnership,  and  in 
consideration  that  plaintiff  and  A.  B* 
would  sell  defendant  the  business, 
and  would  become  trustees  for  him 
in  respect  of  all  debts,  &c.  due  to 
plaintiff  and  A.  B.  in  respect  thereof, 
defendant  promised  plaintiff  to  pay 
him  all  money  he  had  advanced  in 
respect  of  the  copartnership,  and  for 


PENALTY. 


PLEADING. 


909 


ivhich  it  was  accountable  to  plaintiff. 
Averment,  that  plaintiff  and  A.  B.  did 
sell  the  business  to  defendant,  and  that, 
at  the  time  of  the  promise,  plaintiff 
had  advanced  a  certain  sum.  Breach, 
nonpayment  thereof :  — Held,  on  mo- 
tion in  arrest  of  judgment,  that  it  was 
not  necessary  to  join  A.  B.  as  a  co- 
plaintiff,  and  that  the  declaration  was 
good.     JbnM  V.  Robinsotiy  454 

PATENT. 

Specification. 

The  specification  of  a  patent  for  ''im- 
provements in  the  process  of  finishing 
hosiery,  and  other  goods  manufactured 
from  lamb's-wool,"  &c.,  stated  the  in- 
vention to  consist  in  submitting  ho- 
siery, and  other  similar  goods,  to  the 
finishing  process  of  a  press  heated  by 
steam,  &c.,  in  the  manner  hereinafter 
mentioned,  A  description  was  then 
given,  by  letters,  of  a  drawing  which 
represented  a  press,  which  consisted 
of  a  box  heated  by  steam,  up  to  which 
another  box  similarly  heated  was  to 
be  pressed  by  means  of  hydraulic 
pressure,  or  by  screws,  or  other  well- 
known  means.  After  describing  the 
method  of  pressing  the  goods  between 
these  hot  boxes,  the  specification  con- 
cluded by  confining  the  inventor's 
claim  to  the  process  as  above  describ' 
ed: — Held,  that  a  method  of  finish- 
ing hosiery  goods,  by  passing  them 
through  heated  rollers,  was  not  in- 
cluded in  this  patent,  and  therefore 
was  no  infringement  of  it.  Barber 
▼.  Grace,  889 

PAYMENT. 
See  Evidence,  (1). 

PAYMENT  INTO  COURT. 
See  Damages,  (1). 

PENALTY. 
See  Liquidated  Damage. 
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See  Accord  and  Satisfaction. 
Bottomry. 
Devise,  (6). 
Guarantee,  (1). 
Parties  to  Action. 
Promissory  Note,  (2). 
Railway  Company,  (8). 
Tithe  Commissioners. 

I.  Declaration. 

(1).  Blanke — Uncertainty. 

Declaration,  containing  three 
counts,  conmienced  that  **  A.  B.,  by 
h  attorney,  complains,  &c.,  who  h 
been  summoned;"  2nd  count,  for 
work  and  materials  ^<  provided  for  de- 
fendant, at  h  request.''  Breach  in 
last  count,  that  ^<  defendant  ha  not 
paid  the  same:'* — Held,  on  special 
demurrer,  that  first  and  last  counts 
were  good ;  second,  bad.  Berdoe  v. 
Spittle,  175 

(2).  Statement  of  Promise  not  legally 
arising  from  executed  Consideration 
— Omission  of  Bequest. 

A  declaration  in  assumpsit  stated, 
that,  in  consideration  that  the  plaintiff 
had  become  tenant  to  the  defendant 
of  a  farm,  upon  the  terms  that  if  the 
plaintiff  should  receive  from  the  de- 
fendant notice  to  quit,  and  should 
have  made  expensive  improvements 
upon  the  farm,  for  which  the  subse- 
quent  crops  should  not  have  compen- 
sated the  plaintiff,  the  farm  should,  on 
the  determination  of  the  tenancy,  be 
looked  over  by  two  persons,  one  to  be 
appointed  by  each  party;  and  that 
the  persons  so  appointed  should  de- 
termine to  what  compensation  the 
plaintiff  should  be  entitled ;  and  that 
the  defendant  promised  the  plaintiff, 
that  if  the  tenancy  should  be  deter- 
mined and  the  plaintiff  should  have 
made  improvements,  for  which  he 
should  not  have  been  compensated, 
the  defendant  would,  at  the  plaintiff's 
request,  appoint  a  person  for  such 
purposes.      Averment,   that  the  te- 
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nancy  was  determined  by  the  defend- 
ant ;  that  the  plaintiff  had  made  im- 
provements for  which  he  had  not  been 
compensated ;  that  the  plaintiff,  after 
the  determination  of  the  tenancy,  ap- 
pointed J.  D.  to  determine  the  com- 
pensation, and  J.  D.  was  ready  to  act, 
of  which  the  defendant  had  notice, 
and  was  then  requested  by  the  plain- 
tiff to  appoint  some  person  on  his 
behalf: — Held^  on  special  demurrer, 
that  the  declaration  was  bad,  as  stating 
a  promise  which  did  not  legally  arise 
from  an  executed  consideration ;  and 
also  on  the  gpround  that  there  was  no 
allegation  that  the  plaintiff  had  re- 
quested the  defendant  to  appoint  a 
valuer  before  the  commencement  of 
the  suit.  Laitimore  v.  Garrardy  809 

(3).  Inauffieieney  of  Common  Count 
for  Work  and  Labour. 

A  menial  servant,  entitled  under 
the  hiring  to  a  month's  warning  or  a 
month's  wages,  cannot  recover  a 
month's  wages  for  having  been  im- 
properly dismissed  without  a  month's 
warning,  upon  the  common  indebita- 
tus coimt  for  work  and  labour.  Few- 
ing9  V.  Tisdal,  295 

(4).  In  Action  on  Award. 

A  declaration  stated  that  certain 
matters  in  dispute  were  referred  to 
J.  H.  and  J.  M.,  *'  and  to  such  third 
person  as  should  be  chosen  and  agreed 
upon  by  the  said  J.  H.  and  J.  M., 
and  appointed  by  writing  under  their 
hands  to  be  indorsed  on  the  agree- 
ment of  submission  before  proceeding 
on  the  said  reference,  to  arbitrate,  &c. 
jointly  with  them  of  and  concerning 
the  matters  in  difference,  so  as  the 
said  arbitrators,  or  any  two  of  them, 
should  make  their  award  on  or  before 
a  certain  day,  and  that  the  costs  of 
the  reference  and  award,  including  a 
reasonable  compensation  to  the  said 
arbitrators  for  their  trouble,  should 
be  in  the  discretion  of  the  said  arbi- 


trators." The  declaration  then  aver- 
red that  J.  H.  and  J.  M.,  before  pro- 
ceeding with  the  reference,  chose  and 
agreed  upon,  and  by  writing  under 
their  hands  nominated  and  appointed 
J.  M.  to  be  third  arbitrator  to^^ther 
with  them ;  that  the  three  said  arbi- 
trators made  their  award,  and  found 
a  certain  sum  to  be  due  from  the  de- 
fendant to  the  plaintiff,  and  further 
that  the  plaintiff  and  defendant  should 
pay  a  moiety  each  of  the  costs  of  the  re- 
ference and  award,  including  the  com- 
pensation to  the  arbitrators.  Breach, 
nonpayment  of  the  sum  so  found  to 
be  due: — Held  bad,  on  general  de- 
murrer, for  not  shewing  that  a  third 
arbitrator  was  properly  appointed. 
Bates  V.  Toundey^  572 

(5).  In  Action  on  Bill  ofExekamge. 

To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the  de- 
fendant pleaded,  that  before  the  bill 
became  due,  the  plaintiff  indorsed  the 
same  to  a  person  unknown,  who  held 
the  same  by  virtue  of  such  indorse- 
ment thence  until  and  at  the  time 
when  the  same  became  due,  and  has 
ever  since  remained  and  still  b  such  in- 
dorsee, to  whom  as  such  indorsee  the  de- 
fendant has  ever  since  been  and  still  is 
liable  to  pay  the  amount.  Replication, 
that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  suit,  was  the  in- 
dorsee and  holder  of  the  bill,  without 
this,  that  the  person  in  the  plea  men- 
tioned was,  at  the  time  of  the  com- 
mencement of  the  suit,  holder  of  the 
bill  in  manner  and  form  as  in  the  plea 
alleged : — Held^  on  special  demurrer, 
that  the  replication  was  good.  Arthur 
V.  Beale9,  606 

(6).  In  Detinue. 

Detinue  of  a  bill  of  exchange 
drawn  by  the  plaintiff.  Plea,  that 
after  the  plaintiff  drew  the  bill  he  in- 
dorsed and  delivered  the  same  to  P^ 
who  from  thence  until  the  indorse- 
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ment  to  defendant  appeared  to  be  the 
owner  thereof,  and  entitled  to  nego- 
tiate the  same :  that  P.  afterwards  in- 
dorsed and  delivered  the  bill  to  the 
defendant  for  good  and  valuable  con- 
sideration :  that  the  defendant  took  the 
bill  from  P.  without  notice  that  he  was 
not  the  true  owner  thereof;  where- 
upon the  defendant  hath  continually 
detained  the  same : — Held  bad,  as  an 
argumentative  denial  of  the  plaintiff's 
property  in  the  bilL    Austin  v.  EoUef 

586 

(?)•  In  Information  of  Intrusion, 

An  information  by  the  Attomey- 
Greneral  stated  that  the  Queen  was 
and  still  is  seised  in  her  demesne  as 
of  fee,  in  right  of  her  crown,  of  and 
in  Waltham  Forest,  and  that  she  and 
all  her  ancestors,  kings  and  queens  of 
England,  have  continually  held  and 
enjoyed  the  said  forest,  and  the  g^ame 
of  wild  beasts  and  fowls  of  chase  and 
warren  coming  and  arising  of  and 
from  the  said  forest,  and  all  rights, 
profits,  and  privileges,  liberties,  and 
franchises  appertaining  thereto,  with- 
out any  disturbance,  title,  or  claim 
made  or  pretended  thereto,  &c. ;  that 
the  defendant,  on  divers  days,  unlaw- 
fully erected  a  high  fence,  and  dug  a 
deep  ditch  in  and  upon  the  soil  of  the 
said  forest,  to  wit,  upon  and  around 
100  acres  of  land,  being  parcel  of  and 
within  the  said  forest,  and  therewith 
inclosed  the  said  100  acres  of  the  said 
forest,  and  encroached  and  usurped 
thereon,  and  separated  the  same  from 
the  residue  of  the  said  forest,  and 
kept  and  continued  the  said  fence,  &c^ 
whereby  the  Queen  could  not  have 
and  enjoy  the  said  forest  and  the  said 
game,  and  the  said  rights,  profits,  &c., 
in  as  full  and  ample  a  manner  as  she 
of  right  ought  to  have  and  enjoy  the 
same,  to  the  great  injury  and  disturb- 
ance of  the  Queen  in  the  said  forest, 
to  the  great  damage  and  destruction 
of  the  vert  and  venison  of  and  in  the 
said  forest,  to  the  disinherison  of  the 


Queen  in  the  premises.  Plea,  that 
the  said  place  in  which  &c.  was  not, 
nor  was  any  part  thereof,  parcel  of, 
or  within  the  supposed  forest,  modo 
et  formd  :—Held,  on  demurrer,  that 
the  plea  was  good,  since  this  was  not 
an  information  of  intrusion  into  lands 
of  the  Crown,  but  an  information,  in 
the  nature  of  an  action  of  trespass  on 
the  case,  for  the  injury  to  the  incor- 
poreal right  of  forest,  by  interfering 
with  the  game.  Mtomey-General  v. 
Hallett,  211 

(8).  In  Action  against  Sheriff, 

A  declaration  in  an  action  against 
W.  and  S.  stated,  that  the  plaintiff  was 
employed  by  the  contractors  of  cer- 
tain proposed  buildings  to  cart  and 
convey  away  the  earth  dug  out  of  the 
excavations  and  sites  of  the  proposed 
buildings  with  the  horses  and  cart  of 
the  plaintiff;  that  an  action  was  de- 
pending   in    the   Court  of  Queen's 
Bench  wherein  S.,  one  of  the  defend- 
ants, was  plaintiff,  and  T.  defendant, 
in  which  action  the  defendant  allowed 
judgment  to  go  by  default,  and  a  writ 
of  fi.  fa.  thereupon  issued  against  the 
goods  of  the  defendant  in  that  action 
directed  to  W.,the  other  defendant, 
then  being  sheriff  of  York,  to  be  put 
in  execution  by  him  as  such  sheriff; 
yet  the  last -mentioned  defendant,  as 
such  sheriff,  contriving  to  injure  the 
plaintiff  by  and  ufith  the  aid^  counsel 
and  assistance  of  S,^  the  other  de^ 
fendanty  by  him  wrongfully  and  mali- 
ciously given,  seised,  took,  and  car- 
ried away,  in  execution  of  the  said 
writ,  divers  goods  and  chattels  of  the 
plaintiff,  to  wit,  two  horses  and  one 
cart,  under  pretence  that  the  same 
belonged  to  T.,  and  afterwards  sold 
the  goods  and  chattels  as  an  execution 
under  the  writ  against  the  goods  of 
T.     By  means  of  the  premises  and 
for  want  of  the  use  of  the  horses  and 
cart,  the  plaintiff  was  unable  to  carry 
on  his  employment  and  business,  and 
thereby  lost  great  gains,  &c. : — Heldy 
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on  demurrer,  that  the  declaration 
shewed  no  cause  of  action  against  S. 
Sedman  v.  JFalker,  589 

(9).  In  Action  against  Railway 
Company. 

To  a  declaration  on  an  indenture 
made  between  the  plaintiff  and  defend- 
ants, provisional  directors  of  a  pro- 
jected railway  company,  called  the  Di- 
rect Northern,  after  reciting  that  plain- 
tiff was  owner  of  certain  lands  through 
which  that  railway,  and  another  called 
the  Great  Northern,  were  intended  to 
pass,  and  that  the  plaintiff  would  sup- 
port the  former  and  oppose  the  latter 
line,  it  was  covenanted  that,  if  the  Di- 
rect Northern's  bill  should  pass,  before 
six  months  from  the  date  of  the  deed, 
the  company  should  pay  the  plaintiff 
certain  large  sums  of  money  in  certain 
specified  cases  for  the  injury  done  to, 
and  for  the  purchase  of  his  land ;  that, 
if  the  Great  Northern's  bill  should 
pass  wilhin  eighteen  months  from  the 
same  date,  that  the  Direct  Northern 
was  to  pay  the  plaintiff,  within  three 
months  after  that  event,  certain  sums 
of  money  in  certain  specified  cases  for 
compensation,  &c.,  provided^  that,  if 
no  act  authorising  the  Direct  Northern 
to  make  their  line  should  be  passed 
within  six  months  from  the  date  of  the 
indenture,  either  party  might  put  an 
end  to  the  agreement  by  giving  notice 
in  writing,  and  that,  afier  the  giving  of 
such  notice,  the  agreement  and  every- 
thing contained  in  it  should  be  abso- 
lutely null  and  void,  except  the  pro- 
viso and  a  covenant  as  to  certain  costs 
to  be  paid  to  the  plaintiff;  and,  lastly  y 
that  if  the  companies  should  be  amal- 
gamated, that  then,  three  months  after 
such  event,  the  amalgamated  com- 
panies should  pay  certain  sums  of 
money  in  certain  events,  one  of  these 
being  the  sum  of  ^6000  if  the  line 
followed  the  course  of  the  Direct  line, 
without  a  branch  to  Stamford,  and  that 
in  such  case  all  the  covenants  appli- 


cable were  to  be  performed  by  thd 
amalgamated  companies.  The  de- 
claration, after  alleging  that  the  com- 
panies were  amalgamated,  that  the 
line  took  the  course  of  the  Direct 
Northern,  without  a  branch  to  Stam- 
ford, and  that  the  period  of  three 
months  had  elapsed,  concluded  with 
laying  as  a  breach  the  nonpayment  of 
the  £6000.  The  defendanU  pleaded, 
that  no  act  of  Parliament  authorising 
the  Direct  Northern  to  make  their 
intended  line  was  passed  within  six 
calendar  months,  and  that  the  defend- 
ants gave  the  plaintiff  notice  that  they 
were  desirous  to  put  an  end  to  the 
agreement,  and  that  no  part  of  the 
line  had  passed  through  plaintiff's  es- 
tate, or  that  it  had  been  injured  under 
the  act : — Heldy  on  general  demurrer, 
that  the  plea  was  a  g^ood  answer  to 
the  action .  Lindsey  (Earl  of)  v.  C^p- 
per,  579 

(10).  In  Action  by  Joint-ttock  Com- 
pany. 

1.  A  declaration  stated  that  the 
plaintiffs  agreed  with  other  persons  to 
endeavour  to  form  a  joint-stock  com- 
pany for  making  a  railway;  that  a 
deposit  of  2L  2«.  per  share  was  to  be 
paid  by  the  allottees  ;  that  the  plain- 
tiffs formed  the  committee  of  manage- 
ment, and  allotted  to  the  defendant 
twenty-five  shares,  upon  the  terms 
that  a  deposit  of  21.  2a.  per  share 
should  be  paid  by  him  on  or  before 
the  9th  December,  1845,  to  the  ac- 
count of  the  company,  to  one  of  cer- 
tain bankers,  of  all  which  premises 
the  defendant,  on  &c.,  had  notice. 
The  declaraUon  then  averred  mutual 
promises,  and  alleged  that  although 
the  plaintiffs  were  always  ready  and 
willing  to  fulfil  all  things  on  their 
parts,  and  although  the  9th  day  of 
December  had  elapsed,  yet  the  de- 
fendant had  not  paid  the  deposit  of 
21.  2«.  per  share. 

The  defendant  pleaded,  fourthly, 
that  the  plaintiffs  were  not  always 
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ready  and  willing  to  perfonn  the  tenns 
in  the  declaration  mentioned.  Fifthly, 
that  the  defendant  had  not  notice  of 
the  said  Beveral  premises  in  the  decla- 
ration mentioned.  Sixthly,  that  he- 
fore  the  commencement  of  the  suit, 
the  plaintiffs  and  the  company  agreed, 
without  the  consent  of  the  defendant, 
that  the  endeavours  to  establish  the 
company  should  be  and  the  same  were 
abandoned,  and  the  shares  allotted  to 
the  defendant  became  utterly  worth- 
less. 

Heldy  on  special  demurrer,  that  the 
pleas  were  bad,  and  the  declaration 
good.     Duke  v.  Divcy  86 

2.  A  declaration  stated,  that  before 
the  making  of  the  promise  of  the 
defendant,  to  wit,  on  the  20th  of 
August,  1845,  the  plaintiffs  had  agreed 
togrether  with  divers,  to  wit,  200  other 
persons,  to  endeavour  to  form  and 
establish  a  joint-stock  company  for 
making  a  railway,  and  to  obtain  an 
act  of  Parliament  for  that  purpose; 
the  capital  to  be  divided  into  shares 
of  £2^  each,  and  a  deposit  of  21,  2s. 
per  share  to  be  paid  by  such  persons 
as  should  apply  for  and  to  whom  the 
shares  should  be  allotted  by  a  com- 
mittee of  management :  that  the  de- 
fendant applied  to  the  plaintiffs,  then 
being  the  committee  of  management, 
and  requested  them  to  allot  him  fifty 
shares,  and  then  undertook  to  accept 
the  same  or  a  less  number ;  and  there- 
upon, to  wit,  on  the  25th  of  Novem- 
ber, 1845,  the  plaintiffs  at  the  request 
of  the  defendant  allotted  him  thirty- 
five  shares  in  the  said  company,  upon 
certain  terms  then  agreed  upon  be- 
tween them,  that  is  to  say,  that  a  de- 
posit of  2L  2$,  on  each  share  so  allot- 
ted should  be  paid  on  or  before  the 
9th  of  December,  1845,  to  the  account 
of  the  company,  to  certain  bankers 
then  agreed  upon ;  and  thereupon,  in 
consideration  of  the  premises  and  that 
the  plaintiffs  at  the  request  of  the 
defendant  had  promised  the  defendant 
to  perform  the  said  terms  on  their 


part,  the  defendant  promised  the 
plaintiffs  to  perform  the  said  terms  on 
his  part.  Averment  of  plaintiffs*  rea- 
diness and  willingness  to  perform  the 
terms ;  and  breach,  the  nonpayment 
by  the  defendant  of  the  deposit. 

Heldy  that  the  declaration  was  good 
on  general  demurrer,  although  it  did 
not  allege  that  the  company  was  pro- 
visionally registered  under  the  7  &  8 
Vict.  c.  110,  or  that  it  was  formed 
before  that  act  came  into  operation ; 
for  illegality  will  not  be  presumed :  if 
it  in  fact  exists,  it  should  be  made  the 
subject  of  a  plea.  Also,  that  the  de- 
claration disclosed  a  contract  upon 
which  the  plaintiffs  alone  might  sue, 
without  joining  the  other  members  of 
the  company. 

Heldy  also,  on  special  demurrer, 
that  the  declaration  was  not  bad  for 
not  alleging  that  the  company  was 
continuing  when  the  shares  were  al- 
lotted to  the  defendant ;  nor  for  not 
shewing  with  sufficient  certainty  that 
the  defendant  accepted  the  shares  al- 
lotted; nor  for  not  stating  what  the 
terms  were  which  the  plaintiffs  under- 
took to  fulfil.    Duke  V.  Forbes,   856 

(^11),  In  Actions  against  Joini-siock 
Company. 

On  Promissory  Note, 

In  an  action  against  a  joint-stock 
company  upon  a  promissory  note,  the 
declaration  stated,  that  the  company 
was  completely  registered;  that  one 
S.  P.  and  one  C.  L.,  then  being  two 
of  the  directors  of  the  company,  made 
their  promissory  note,  and  thereby 
promised,  on  behalf  of  the  company, 
to  pay  to  the  plaintiff,  or  his  order, 
32/.  4s.  9d^  the  balance  of  the  plain- 
tiff's account  due  from  the  company  ; 
which  note  was  then  signed  by  S.  P. 
and  C.  L.,  and  was  then  made  by 
them,  and  in  their  names,  and  on 
behalf  of  the  company,  and  then  was 
and  is  expressed  by  them  to  be  made 
on  behalf  of  the  company,  and  was 
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then  countersigned  by  the  secretary 
of  the  company;  and  thereupon  the 
company,  in  consideration  of  the  pre* 
mises,  then  promised  the  plaintiff  to 
pay  him  the  amount  of  the  note  ac- 
cording to  the  tenor  and  effect  thereof: 
— Held  bad,  on  general  demurrer. 
ThompMon  v.  Universal  Salvage  Com- 
pany^ 694 

(12).  In  Trover. 

To  an  action  of  trover  for  goods, 
the  defendant  pleaded,  that  the  groods 
in  question  were  deposited  with  the 
defendant  as  a  security  for  a  certain 
debt  due  to  the  defendant  from  the 
plaintiff,  on  the  terms  that  the  de- 
fendant should  retain  them  till  the 
debt  should  be  paid;  that  the  debt 
had  not  been  paid ;  and  therefore,  that 
the  defendant  had  refused  to  deliver 
them  up»  as  he  lawfully  might.  Veri- 
fication : — Heldf  on  special  demurrer, 
that  the  plea  was  bad,  as  amounting 
to  an  argumentative  denial  of  the 
plaintiff's  right  of  possession  at  the 
time  of  the  alleged  conversion.  Dor^ 
ringtan  v.  Carter,  566 

(18).  In  Scire  Facias. 

Semble,  that  a  declaration  in  scire 
facias  on  a  judgment  recovered 
against  the  public  officer  of  a  bank- 
ing co-partnership,  alleging  that  the 
defendant,  at  the  time  of  judgment 
recovered,  was  and  from  thence  hi- 
therto had  been  and  still  is  a  member 
of  the  co-partnership,  is  bad  on  spe- 
cial demurrer.     JSsdaile  v.  Truetwell, 

871 

II.  Pleas  in  Abatement. 
(1).  Affidavit  of  Verification. 

The  4  Anne,  c.  16,  s.  11,  requiring 
pleas  in  abatement  to  be  verified  by 
affidavit,  is  an  enactment  for  the  sole 
benefit  of  plaintiffs,  and  may  be  waived 
by  them. 

Therefore,  where  a  defendant  deli- 
vered a  plea  in  abatement,  with  a  de- 


fective affidavit  of  verificatian,  and  the 
plaintiff  traversed  the  plea,  and  made 
up  the  issue,  and  the  defendant  struck 
out  the  similiter  and  demurred,  and 
the  plaintiff,  after  an  unsuccessful  ap- 
plication to  set  aside  the  demurrer  as 
frivolous,  obtained  two  several  sum- 
monses for  time  to  join  in  demurrer, 
and  before  the  time  expired  signed 
judgment  as  for  want  of  a  plea: — 
Held,  that  the  judgment  was  irre- 
gular.    Grahamv.  IngMtg,         651 

(2).  Materiality  of  Bates. 

A  declaration  against  two  executors 
on  a  bill   of  exchange  accepted  by 
their  testator,   stated,   in   the    com- 
mencement, that  the  defendants  had 
been  summoned  by  virtue  of  a  writ 
issued  on  the  14th  May,  1847.     The 
defendants  pleaded  in  abatement,  that 
the  testator  heretofore,  to  wit,  on  the 
18th  December,  1846,  made  his  will, 
and  thereby  appointed  the  defendants 
and  B.  executors  and  executrix  there- 
of; and  afterwards,  to  wit,  on  the 
16th  December,  1846,  died;  and  the 
defendants  and  B.  afterwards,  to  wit, 
on   the  23rd    January,   1847,   duly 
proved  the  will,  and  took  upon  them- 
selves the  burthen  of  the  execution 
thereof;   and   B.  then  administered 
divers  goods  and  chattels  whidi  were 
of  the  testator  at  the  time  of  his  death, 
as  executrix  of  his  will.  The  plea  being 
specially  demurred  to,  on  the  ground 
that  it  did  not  shew  that  B.  ad^nis- 
tered  before  the  commencement  of  the 
suity — Held,  that  the  plea  was  good, 
for  dates  may  be  assumed  to  be  ma- 
terial  on   demurrer,  when,  if  truly 
stated,  they  would  support  the  plea ; 
and  therefore  the  Court  must  intend 
that  the  administering  of  the  assets 
was  before  the  commencement  of  the 
suit,  the  date  of  the  writ  being  stated ; 
and  it  seems  the  Court  is  presumed 
to  have  the  writ  before  them  on  de- 
murrer. 

Held,  also,  that  the  plea  was  not 
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double,  as  the  allegation  of  probate 
was  only  inducement  to  the  avennent 
of  administration. 

Though  the  27  Eliz.  c.  5,  and  4 
Anne,  c  16,  do  not  apply  to  pleas  in 
abatement,  yet,  at  common  law,  du- 
plicity in  such  pleas  could  only  be 
taken  advantage  of  on  special  de- 
murrer.    RytMa  v.  BramaU,        734 

III.  Pleas  in  Bar. 

(1).  When  bad  as  amounting  to 
C^eneral  Issue. 

To  an  action  of  assumpsit  for  the 
nse  and  occupation  of  furnished  apart- 
ments, the  defendant  pleaded,  that  be- 
fore he  occupied  the  apartments  by 
the  permission  of  the  plaintiff,  he  held 
them  as  tenant  under  a  demise  from 
one  A.  B.,  whose  property  they  were ; 
that  while  he  so  held  them,  A.  B.  as- 
signed tliem  to  the  plaintiff;  that  the 
defendant  became  indebted  in  respect 
of  the  apartments,  and  that  he  paid 
A.  B.  a  certain  sum  of  money  for 
them,  by  whom  it  was  accepted  in 
satisfaction  of  the  debt.  Averment, 
that  the  defendant  never  had  notice  of 
the  assignment  to  the  plaintiff,  that 
he  never  agreed  to  become  the  plain- 
tiff's tenant,  that  he  never  expressly 
requested  the  plaintiff  to  permit  him 
to  occupy  the  apartments,  and  that  he 
never  expressly  promised  the  plaintiff 
to  pay  him  for  them : — Held,  that  the 
plea  amounted  to  the  general  issue. 
Cook  V.  Moylan,  67 

(2).  Argumentative  Denial  of  Ac- 
ceptance of  Bill. 

En  one  of  several  persons  sued  as 
acceptors  of  a  bill  of  exchange,  plead- 
ed that,  at  the  time  of  the  acceptance, 
the  defendants  were  partners  upon  the 
terms  (amongst  others),  that  neither 
of  the  partners  should,  without  the 
consent  of  the  others,  draw,  indorse, 
accept,  or  negotiate  any  bill  of  ex- 
change in  the  name  of  the  firm  other- 
wise than  for  bona  fide  debts  or  lia- 


bilities of  the  firm ;  that  the  bill  was 
accepted  by  the  other  defendants  in 
the  name  of  the  firm  without  the 
knowledge  or  consent  of  defendant 
£.,  and  in  fraud  of  him,  and  in  viola- 
tion of  the  terms  of  the  partnership, 
and  was  delivered  by  the  other  defend- 
ants to  the  plaintiff  for  and  on  account 
of  money  due  and  owing  to  the  plain- 
tiff from  the  defendant  J.,  and  not  for 
any  debt  or  liability  of  the  firm ;  of  all 
which  the  plaintiff  had  notice  at  the 
time  of  the  delivery  of  the  bill  to  him ; 
that  there  never  was  any  value  or  con- 
sideration, except  as  aforesaid,  for  the 
acceptance  of  the  bill,  or  for  the  pay- 
ment thereof,  by  the  defendant  £.; 
and  that  the  plaintiff  has  always  held 
the  same  without  value  or  considera- 
tion. Verification : — Held,  on  special 
demurrer,  that  the  plea  was  an  ai^- 
mentative  denial  of  the  acceptance,  and 
therefore  bad.  Grout  y.JSnthovenf  382 

(8).  Argumentative  Denial  of  Allega^ 
tion  of  Readiness  and  Willingness. 

To  a  declaration  in  assumpsit, 
which  stated  that  plaintiff  agreed  with 
defendants  to  act  as  their  salesman 
for  one  year,  and  not  to  be  connected 
with  any  other  house  in  disposing  of 
their  goods;  and  that  defendants 
agreed  to  pay  plaintiff  ^00  for  such 
servitude.  Averment,  that  plaintiff 
entered  into  defendants'  employ,  and 
continued  therein,  and  was  not  con- 
nected with  any  other  house,  and  had 
always,  until  the  expiration  of  one  year 
from  the  said  agreement,  been  ready 
and  willing,  and  offered  to  remain  in 
such  employ,  and  not  to  be  con- 
nected with  any  other  house.  Breach, 
that  defendants  would  not  suffer  plain- 
tiff to  act  as  salesman  for  the  remain- 
der of  the  year,  but  discharged  plain- 
tiff and  had  not  paid  the  £200.  The 
defendants  pleaded  as  to  the  nonpay- 
ment of  the  £200,  that  after  plaintiff 
ceased  to  be  in  defendants'  employ, 
and  during  the  year,  plaintiff  entered 
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into  the  service  of  the  house  of  certiun 
other  persons,  and  hecame  connected 
with  it  in  disposing  of  their  goods. 
Verification: — Held  bad,  on  special 
demurrer,  as  an  argumentative  denial 
of  the  plaintiffs  readiness  and  willing- 
ness to  remain  in  defendants'  employ. 
Spotswood  V.  BarroWt  804 

(4).  Non-Joinder  of  Co» Assignee. 

In  actions  of  contract  by  the  as- 
signees of  a  bankrupt  or  insolvent,  the 
proper  mode  of  taking  advantage  of 
the  non  joinder  of  another  assignee  is 
by  a  traverse  that  the  plaintiffs  are  as- 
signees modo  et  forma,  and  not  by  plea 
in  abatement.     Jones  y*  Smithy     831 

(5).  Accord  and  Satisfaction, 

1 .  In  an  action  of  debt  upon  two  in- 
dentures whereby  the  defendant's  tes- 
tator covenanted  to  pay  the  plaintiff 
the  respective  sums  of  ^1300  and 
£700,  with  interest,  the  defendant 
pleaded,  in  substance,  that  the  plain- 
tiff was  a  mortgagee,  by  two  mort- 
gages, of  an  estate  which  was  insuffi- 
cient, upon  an  estimate  of  its  value, 
to  pay  the  mortgage  money  due  from 
the  testator  ;  that  three  other  mortga- 
gees were  in  the  same  situation,  the 
estate  realised  to  each  being  less  in 
estimated  value  than  the  charge  upon 
it ;  that  the  defendants  were  devisees 
of  the  real  estate,  and  executors  of 
the  deceased  mortgagor;  that  they 
had  received  assets,  which,  after  de- 
ducting the  costs  and  expenses  paya- 
ble by  them  in  the  first  instance,  and 
in  preference  to  the  debts  due  from 
the  testator,  and  also  excepting  some 
furniture,  amounted  to  the  deficiency 
on  each  mortgage ;  and  thereupon  it 
was  agreed  between  the  plaintiff  and 
the  d^endant,  and  each  of  the  mort- 
gagees, as  the  common  consent  of  all, 
and  at  the  request  of  each,  that  no 
suit  should  be  instituted  for  the  ad- 
ministration of  assets,  and  that  the 
said  balance  of  the  assets,  after  de- 
ducting the  furniture,  which  should 


be  given  to  the  widow,  should  be  di» 
vided  rateably  between  the  different 
mortgagees,  and  paid  to  them  in  satis- 
faction of  the  sums  due  to  them  over 
and  above  the  estimated  value  of  the 
estates ;  and  that  all  the  respective 
rights  and  equities  of  redemption^ 
or  other  rights  of  the  defendants,  as 
executors  and  trustees  to  the  mort* 
gaged  property,  should  thenceforth  be 
wholly  barred^  extinguished,  S€Uisfady 
and  discharged^  and  the  mortgagees 
should  thenceforth  become  absolute 
owners,  both  at  law  and  in  equity y  of 
the  mortgaged  estates,  and  that  the 
covenants  in  the  declaration  should 
be  satisfied  and  discharged  in  con- 
sideration of  the  premises.  The  plea 
then  averred  payment  to  each  of  his 
share  of  the  assets,  and  that  the  seve- 
ral rights  and  equities  of  redemption 
were  barred  and  extinguished.  Re- 
plication, that  it  was  not  agreed,  nor 
did  the  defendants  pay  to  the  plain- 
tiff the  sum  of  money  in  the  plea 
mentioned,  upon  which  issue  was 
joined.  The  judge  at  the  trial  having 
ruled  that  the  plea  could  not  be 
proved,  except  by  an  agreement  m 
writing,  on  motion  for  a  new  trial* 
and  assuming,  for  the  disposal  of  that 
question,  that  the  plea,  if  proved, 
would  be  a  good  bar: — Held,  thai 
though  an  agreement  to  convey  an 
equity  of  redemption  is  not  binding 
unless  in  writing,  yet  this  plea  would 
have  been  held  good  on  demurrer, 
even  if  it  had  expressly  stated  that 
the  contract  was  by  parol ;  for  the 
agreement  by  the  plaintiff  to  forego 
the  balance  of  his  mortgage  above  the 
value  of  the  estate,  on  receiving  his 
share  of  the  assets,  was  obligatory  on 
him,  and  the  receipt  of  that  share 
a  satisfaction  for  the  estate,  though 
there  was  no  binding  agreement  on 
the  defendants  to  convey  the  equity 
of  redemption,  for  the  agreement  ai 
the  other  mortgagees  to  take  their 
shares  also  was  a  good  consideration 
for  giving  up  the  claim  for  the  residue 
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of  the  debt  agrainst  tbe  defendants. 
Whether  the  plea,  if  proved,  would  be 
a  good  bar,  qumre  ?  Masaey  v.  John- 
son,  241 

2.  To  an  action  by  indorsee  against 
maker  of  a  promissory  note,  the  de- 
fendant pleaded,  that  the  note  was 
made  by  himself  and  one  A.  B.,  his 
partner,  and  that,  whilst  the  plaintiff 
held  the  note,  the  defendant  and  A.  B. 
delivered  to  the  plaintiff  nineteen 
signed  bills  of  costs,  &c^  which  were 
r^erred  to  taxation ;  that  it  was  agreed 
that  the  balance  found  to  be  due  from 
the  plaintiff  to  the  defendant  and  A.  B. 
should  be  applied  in  part  payment  of 
the  note,  and  that  the  balance  of  the 
note,  with  interest,  should  be  secured 
by  a  judgment,  payable  at  certain 
periods,  which  had  elapsed  before  the 
commencement  of  the  suit ;  that  the 
taxation  had  not  been  completed,  and 
that  the  balance  was  not  ascertained  ; 
that  the  defendant  and  A.  B.  had  al- 
ways been  ready  and  willing  to  apply 
the  balance  due  to  the  defendant 
towards  the  payment  of  the  note,  and 
to  secure  the  balance  due  on  the  note 
by  a  judgment,  in  accordance  with  the 
agreement : — Heltiy  that  the  plea  was 
bad  on  general  demurrer.  Carter  v. 
JFormaldy  81 

(6).  Liberum  Tenementum, 

Held,  on  error  in  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Exchequer,  that  liberum 
tenementum  is  a  good  plea  to  a  de- 
claration in  trespass  for  breaking  and 
entering  a  dwelling-house  in  the  occu- 
pation of  the  plaintiff,  and  expelling 
him  and  his  family  therefrom,  although 
the  premises  are  particularly  described 
in  the  declaration.  Harvey  v.  Bridgesy 

261 

(7).  Set-off. 

Debt  for  money  had  and  received, 
money  lent,  and  on  an  account  stated, 
to  the  amount  of  19/»  1 0«.  Plea  of 
set-off  of  50L    The  particulars  of  de- 


mand claimed 6^.  10«.  for  money  lent; 
at  the  trial  the  defendant  merely 
proved  a  set-off  of  6/.  10«.  i-^Held, 
that  he  was  not  entitled  to  the  verdict. 
Roche  V.  Champain,  10 

(8).  Statute  of  Limitations, 

To  a  declaration  in  covenant,  which 
commenced  by  stating  that  the  de- 
fendant was  summoned  to  answer  the 
plaintiff  and  R.,  since  deceased,  by 
virtue  of  a  writ  issued  on  the  21st 
March,  1843,  the  defendant  pleaded, 
in  bar  of  the  further  maintenance  of 
the  action,  special  pleas  of  the  Statute 
of  Limitations,  alleging  that  the  first 
writ  with  which  the  defendant  was 
served  was  a  writ  of  pluries  summons, 
dated  21st  October,  1846,  and  that 
such  writ  was  not  issued  within  one 
calendar  month  next  after  the  expira- 
tion of  any  preceding  writ  of  sum- 
mons, and  that  the  cause  of  action 
did  not  accrue  within  twenty  years 
next  before  the  date  and  issuing  of 
the  said  pluries  writ  of  summons :— - 
Held  bad  on  special  demurrer ;  first, 
as  an  argumentative  denial  that  the 
cause  of  action  accrued  more  than 
twenty  years  before  the  commence- 
ment of  the  suit ;  secondly,  as  not 
being  properly  pleaded  in  bar  of  the 
further  maintenance  of  the  action. 

Notwithstanding  the  10th  section 
of  the  Uniformity  of  Process  Act,  2 
Will.  4,  c.  89,  requires  a  particular 
mode  of  issuing  and  continuing  writs, 
in  order  to  prevent  the  operation  of 
any  Statute  of  Limitations,  a  plea  of 
such  statute  must,  in  all  actions,  be  in 
the  general  form,  that  the  cause  of 

action  did  not  accrue  within years 

next  before  the  commencement  of  the 
suit ;  and  if  the  plaintiff  replies  that 
the  cause  of  action  did  accrue  within 
the  limited  time,  he  must  shew  by  a 
proper  record  that  all  the  formalities 
required  by  the  10th  section  have 
been  complied  with.  Higge  v.  Mor^ 
timer y  711 
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(9).  Statute  of  Usury —Duplicity. 

Co7eDant  for  payment  of  £250  and 
interest  on  demand.  The  defendant 
pleaded,  that  the  covenant  was  entered 
into  in  pursuance  of  an  usurious  con- 
tract, by  which  the  defendant  agreed 
to  pay  more  than  £5  per  cent,  by  way 
of  interest,  and  that  the  payment  was 
secured  by  a  deed,  whereby  the  de- 
fendant bargained  and  sold  to  the 
plaintiff,  by  way  of  security,  certain 
personal  chattels,  and  also  "  the  crops 
of  grass  then  growing  on  certain 
lander 

Replication,  that  the  contract  was 
entered  into  after  the  passing  of  the 
2  &  3  Vict.  c.  37  i-^Held,  on  general 
demurrer,  that  the  plea  was  good,  and 
the  replication  bad;  for  though  the 
term  *' crops  of  growing  grass"  might 
mean  crops  to  be  severed  by  the  owner 
of  the  soil,  and  delivered  as  a  personal 
chattel,  yet  the  plea  afforded  a  good 
prima  facie  answer  to  the  action,  it 
being  sufficient  for  the  defendant  to 
shew  that  the  contract  was  usurious 
within  the  12  Anne,  s.  2,  c.  16;  and 
if  the  plaintiff  relied  upon  the  2  &  3 
Vict.  c.  37,  as  excepting  the  case  from 
the  operation  of  that  act,  he  should 
reply,  that  the  contract  was  entered 
into  after  the  passing  of  the  statute  of 
Victoria,  and  that  the  security  did  not 
relate  to  land. 

The  defendant  pleaded  also  a  gene- 
ral plea  of  fraud,  to  which  the  plain- 
tiff replied  de  injuria : — Heldy  a  good 
replication. 

Another  plea  set  out  a  power  of 
sale  in  default  of  payment  of  £250, 
and  interest,  and  averred  that,  in  pur- 
suance thereof,  the  plaintiff  sold  and 
disposed  of  the  goods,  chattels,  and 
effects,  in  the  indenture  mentioned, 
for  the  purpose  of  repaying,  satisfying, 
and  discharging  the  £250,  interest, 
and  costs ;  and  the  plaintiff,  by  means 
of  such  sale  and  disposal,  had  and  re- 
ceived £500,  being  the  proceeds  and 
profits  of  the  sale  and  disposal,  and 
thereby  and  therewith  repaid,  satisfied. 


and  discharged,  the  sum  of  i6250,  in* 
terest,  and  costs.  And  the  plaintifl^ 
with  the  consent  of  the  defendant,  re^ 
ceived  the  said  proceeds  and  profits  of 
the  sale  and  disposal,  in  fiill  satisfac- 
tion of  the  said  sum  of  £250,  interest, 
and  damages. 

Replication,  that  the  plaintiff  did 
not  sell  or  dispose  of  the  said  several 
goods,  chattels,  and  effects,  nor  did 
the  plaintiff,  by  means  of  such  sale 
and  disposal,  have  or  receive  the  said 
monies,  being  the  proceeds  and  profits 
of  the  said  sale  and  disposal,  nor  did  the 
plaintiff  thereby  or  Uierewith  repay, 
satisfy,  or  discharge  the  sum  of  £250, 
interest,  &c.,  nor  did  the  plaintiff  ac- 
cept or  receive  the  said  proceeds  and 
profits  of  the  sale  and  disposal  in  fiill 
satisfaction  and  discharge,  modo  et 
formi: — Held,  on  special  demurrer, 
that  the  replication  was  not  bad  for 
duplicity.      Washhowm  v.  Burrowe^ 

107 

IV.  Replication, 

(1).  To  Plea  ofHeriot  Custom. 

Trespass  for  breaking  and  entering 
the  plaintiffs*  close,  and  seizing  and 
taking  certain  goods  and  chattels,  to 
wit,  two  horses.  The  defendants 
pleaded,  as  to  breaking  and  entering 
the  said  close,  and  seizing  and  taking 
parcel  of  the  said  goods  and  chattels, 
to  wit,  one  of  the  said  horses,  a  justi- 
fication of  the  seizure  of  that  horse 
as  a  heriot  due  in  respect  of  a  cus- 
tomary tenement  whereof  the  plaintifis' 
testator  died  seised.  The  defendants 
also  pleaded,  as  to  the  breaking  and 
entering  the  said  close  and  seizing  and 
taking  parcel  of  the  said  goods  and 
chattels,  to  wit,  the  said  other  horse, 
a  justification  of  the  seizure  of  that 
horse  as  a  heriot  due  in  respect  of 
another  customary  tenement  whereof 
the  plaintiffs*  testator  died  seised. 
The  plain  tiflb  replied  separately  to  each 
of  the  pleas,  that  the  defenduits,  at 
the  same  time,  place,  and  occasion, 
when  they  took  the  horse  in  the  in- 
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troductory  part  of  that  plea  mentioned, 
also  seized  and  took  the  said  other 
horse  (being  the  residue  of  the  said 
goods  and  chattels),  under  colour  and 
pretence  of  the  said  heriot  custom, 
and  imder  an  assertion  and  claim  of 
right  to  seize  and  take  the  same  other 
horse  as  and  for  the  said  heriot  custom: 
— Heldy  on  special  demurrer,  that  the 
replications  were  good,  inasmuch  as 
the  seizure  of  the  other  horse  rendered 
the  defendants  trespassers  ab  initio  as 
to  the  entry,  as  well  as  the  seizure  of 
the  chattels.      Friee  v.   Woodkouset 

559 

(2).  De  Injurid. 

L  The  replication  de  injuria  is  good 
to  a  plea  which  sets  up  a  defence  un- 
der the  Tippling  Act,  24  Geo.  2,  c.  40, 
8.  12.    Latudale  v,  Clarke,  78 

2.  A  plea  which  admits  a  contract 
in  fact^  either  express  or  implied,  and 
seeks  to  avoid  it  on  the  gpround  of  il- 
legality or  fraud,  is  a  plea  in  excuse, 
and  may  be  traversed  by  the  replica- 
tion de  injuria. 

Therefore,  where  to  an  action  for 
work  and  labour,  the  defendant  plead- 
ed that  the  work  was  done  by  the 
plaintiff  as  a  broker  within  the  city  of 
London,  and  that  the  plaintiff  was  not 
licensed  to  act  as  a  broker: — Held^ 
that  de  injuriH  was  a  good  replication. 
Bennett  v.  Bull,  593 

y.  leeuable  Plea, 

I .  To  an  action  on  a  bill  of  exchange 
for  ^0,  drawn  by  J.  L.,  and  indorsed 
to  the  plaintiffs,  and  accepted  by  the 
defendant,  the  defendant  pleaded,  that, 
before  and  at  the  time  of  the  indorse- 
ment, J.  L.  was  indebted  in  II,  IBs. 
Id*  to  the  defendant,  and  that  J.  L. 
held  the  bill  on  the  terms  that  the 
sum  so  due  should  be  set  off  against 
the  amount  of  the  bill ;  and  that  J. 
Ln  in  fraud  of  the  defendant,  and  in 
collusion  with  the  plaintiffs,  indorsed 
the  bill  to  them,  who  sued  as  agents 
merely  of  J.  L. : — Held,  that  the  plea 


was  not  issuable.    Mayhew  v.  Bio* 
field,  469 

2.  To  a  declaration  containing  a 
count  by  indorsee  against  indorser  of 
a  bill  of  exchange,  and  a  count  on  an 
account  stated,  the  defendant,  who 
was  under  terms  of  pleading  issuably, 
pleaded  thus : — <'  And  the  defendant, 
by  &c,  says,  that  he  did  not  indorse 
the  said  bill  in  manner  and  form  as  in 
the  first  count  mentioned ;  and  as  to 
the  last  count,  that  he  did  not  pro- 
mise.'* The  plaintiff  having  signed 
judgpnent,  on  the  ground  that  the  first 
plea  in  terms  applied  to  the  whole 
declaration,  and  was  therefore  non- 
issuable, the  Court  set  aside  the  judg- 
ment for  irregularity.  Bousfield  v. 
Edge,  89 

VI.  Materiality  of  Issue, 

To  an  action  by  indorsees  of  a  bill 
of  exchange  against  the  drawer,  the 
defendant  pleaded,  that  the  bill  was 
indorsed  by  T.  K.  to  plaintiffs,  who, 
upon  its  becoming  due,  paid  the 
amount  thereof  to  plaintiffs,  who  re* 
ceived  it  in  full  satisfaction  and  dis- 
charge of  the  sum  in  the  bill  specified, 
and  then  delivered  the  bill  to  T.  K., 
who  had  been  ever  since  and  was  the 
holder  at  the  commencement  of  the 
suit,  and  that,  by  virtue  of  the  pre- 
mises, defendant  was  liable  to  T.  K. 
Replication,  that  plaintiffs  were  the 
holders  of  the  bill  at  the  commence- 
ment of  the  suit,  without  this,  that  T. 
K.  was  the  holder,  mode  et  forma : — 
Heldj  on  motion  for  a  repleader,  that 
the  issue  raised  by  the  replication  was 
material.     Rogers  v.  Chilton,       862 

VII.  Several  Counts, 

A  declaration  contained  a  count  for 
money  paid,  together  with  a  count 
which,  in  substance,  stated,  that,  in 
consideration  that  the  plaintiff,  at  the 
defendant's  request,  had  contracted  to 
sell  to  a  third  party,  in  the  plaintiff's 
name,  and  on  his  credit  and  responsi- 
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bility,  certain  shares  in  a  railway  com- 
pany, of  which  the  defendant  was  the 
registered  holder,  the  defendant  pro- 
mised the  plaintiff  to  deliver  to  him 
all  new  shares  allotted  in  respect  of 
such  shares,  and  to  indemnify  him 
from  all  loss  which  might  arise  by 
reason  of  the  non-performance  of  the 
defendant's  promise.  It  then  alleged 
the  non-delivery  to  the  plaintiff  of 
certain  new  shares  allotted  to  the  de- 
fendant ;  and  that,  by  reason  thereof, 
the  plaintiff  was  forced  and  obliged  to 
expend  and  did  expend  a  large  sum  of 
money,  in  order  to  perform  his  said 
contract  of  sale : — Held^  that  the  two 
counts  were  not  in  violation  of  the  rule 
of  H.  T.,  4  Will.  4,  r.  5,  which  pro- 
hibits several  counts,  unless  a  distinct 
subject-matter  of  complaint  is  intend- 
ed to  be  established  in  respect  of  each. 
Simpson  v.  Rand^  688 

VIII.  Pleading  several  Matters. 

In  the  general  form  of  declaration 
given  by  the  Companies  Clauses  Con- 
solidation Act,  (8  &  9  Vict.  c.  16, 
8.  26\  in  actions  for  calls  on  shares, 
the  allegation,  **  that  defendant  is  the 
holder  of  shares,'*  means  that  he  was 
the  holder  at  the  time  the  call  was 
made.  Therefore,  where  a  declara- 
tion in  an  action  for  calls  stated,  that 
the  defendant,  at  the  time  of  the  com- 
mencement of  the  suit,  was  and  still  is 
the  holder  of  shares,  and,  at  the  time 
of  the  commencement  of  the  suit,  was 
and  still  is  indebted  to  the  plaintiffs 
for  calls  on  those  shares,  &c.,  whereby 
and  by  force  of  the  8  &  9  Vict,  c  16, 
and  the  special  act,  an  action  accrued 
&c.,  and  the  defendant  pleaded,  that, 
at  the  time  of  the  commencement  of 
the  suit,  he  was  not  the  holder  of  the 
said  shares,  and  also  that  he  was  not 
the  holder  of  the  shares  at  the  time 
the  calls  were  made,  the  Court,  on 
motion,  struck  out  the  latter  plea,  and 
amended  the  declaration  and  former 
plea  by  striking  out  the  words  "  at  the 
commencement  of  the  suit."  The  Bel' 


fast  and  County  Down  Railway  Com-' 
pany  v.  Strange,  739 

r  PRACTICE. 

See  Trial  at  Bar. 

(I).  Distringas, 

For  a  distringas  to  compel  an  ap- 
pearance, it  is  sufficient  if  it  appear 
that  the  calls  were  made  at  the  de- 
fendant's place  of  business,  if  his  resi- 
dence is  unknown.     Baker  v.  Coe^ 

153 

(2).  Inspection  of  Documents. 

Where  an  action  was  brought  by 
an  allottee  in  a  railway  company,  for 
the  recovery  of  his  deposit,  against  a 
member  of  the  managing  committee, 
and  it  appeared  by  affidavit  that  the 
subscribers'  agreement  and  parliamen- 
tary contract  had  been  signed  by  the 
plaintiff  and  defendant,  and  was  in  the 
hands  of  the  solicitor  to  the  company 
and  to  the  defendant ;  and  that  an  in- 
spection and  copy  of  those  documents 
was  necessary  for  the  purpose  of  prov- 
ing the  plaintiff's  case : — Held^  that 
the  plaintiff  had  a  right  to  snch  in- 
spection and  copy.     Ley  ▼.  Barlow, 

800 


(3).  Appeal  against  Order  o^ 
to  hold  to  Bail. 

It  is  allowable,  under  1  &  S  Vict 
c.  1 10,  SB.  3  and  6,  where  the  defendant 
appeals  to  the  Court  against  an  order 
to  hold  to  bail,  to  use  affidavits  in  de- 
nial of  the  plaintiff's  cause  of  action. 
But  the  Court  will  not  interfere  un- 
less it  plainly  appear  that  the  plaintiff 
has  no  cause  of  action  against  the  de- 
fendant.   Pegler  v.  Hislop,         437 

(4).  Time  qf  Application  to  set  aside 
Judges  Order. 

An  order  having  been  made  on  the 
6th  of  July,  1846,  by  a  judge  at  cham- 
bers, to  set  aside  a  verdict  obtained 
under  a  writ  of  trial,  on  the  ground 
of  the  insufficiency  of  the  notice  of 
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trial: — Heldy  that  the  order  ^as 
merely  irregular,  and  not  a  nullity; 
and,  therefore,  that  an  application  on 
the  last  day  of  Trinity  Term,  1847,  to 
rescind  it  was  too  late.   Orffill  y.  Bellj 

466 

(5).  Bule  to  plead  several  Matters, 

To  a  declaration  which  contained 
three  counts,  the  defendant,  who  ap- 
peared hy  attorney,  upon  a  rule  in 
general  terms  to  plead  coverture  and 
the  Statute  of  Limitations,  pleaded 
these  defences  to  the  whole  declara- 
tion. The  pleas  were  set  aside  hy  a 
judge  at  chambers,  on  the  ground 
that  the  defendant,  who  appeared  by 
attorney,  had  pleaded  coyerture.  The 
defendant,  without  a  fresh  rule  to 
plead,  and  without  entering  a  fresh 
appearance,  pleaded  coverture  to  the 
two  first  counts,  and  the  Statute  of 
Limitations  to  the  whole  declaration. 
The  plaintiff  having  signed  judgment 
as  for  want  of  a  plea — Held,  that  the 
judgment  was  irregular,  inasmuch  as 
the  pleas  were  sanctioned  by  the  ori- 
ginal rule.     Fryer  Y,  AndrewSf    471 

(6).  Election  by  Plaintiff  of  one  of 
several  Actions  against  Co-contrac- 
tors— Costs, 

The  plaintiff  having  brought  twen- 
ty-eight separate  actions  against  as 
many  railway  directors,  in  January, 
1846,  in  the  following  month  deli- 
vered twenty-eight  separate  declara- 
tions, to  which  the  defendants  pleaded 
separately  in  abatement,  the  pendency 
of  another  action ;  in  one  action  a 
defendant  withdrew  his  plea  and  plead- 
ed in  bar,  and  upon  that  plea  issue 
was  joined,  and  the  cause  was  referred 
to  arbitration,  at  the  sittings  after  the 
following  Trinity  Term,  all  the  par- 
ties agreeing  to  be  bound  by  the 
award,  and  the  plaintiff  subsequently 
had  an  award  in  his  favour.  In  Tri- 
nity Term,  the  plaintiff  had  judgment 
on  demurrer  to  the  plea  in  abatement, 

VOL.  I. 


in  one  action,  whereupon  the  plaintiff 
demanded  joinders  in  demurrer  in  the 
twenty-six  others,  but  offered  to  con- 
solidate. The  defendants  haviog  ob- 
tained a  rule  in  Trinity  Term,  calling 
on  the  plaintiff  to  elect  upon  which  to 
proceed,  and  to  be  relieved  from  costs 
incurred  since  the  time  of  pleading  in 
abatement,  and  in  the  mean  time  to 
stay  proceedings,  the  Court  held, 
that  the  rule  ought  to  be  discharged, 
but  suggested  that  it  should  be  dis- 
posed of  by  consent,  as  if  it  had  been 
obtained  after  the  award  was  made, 
in  which  case  the  plaintiff  would  be 
entitled  to  his  debt  and  costs  in  pur- 
suance of  the  award,  and  of  costs  in- 
curred since  the  time  of  pleading  in 
abatement,  with  costs  of  all  the  writs, 
and  that  all  proceedings  would  be 
stayed,  except  in  the  cause  referred. 
Henry  v.  Nashy  826 

(7).  As  to  granting  New  Trial, 

In  an  action  by  an  allottee  in  a 
projected  railway,  upon  the  failure  of 
the  scheme,  for  the  recovery  of  his 
deposit,  where  he  had  executed  the 
usual  subscribers'  deed,  there  being 
no  evidence  that  such  execution  was 
obtained  by  fraud,  the  defendant,  un- 
der the  direction  of  the  judge,  obtained 
a  verdict : — Eeldy  that,  as  the  plain- 
tiff should  have  been  nonsuited,  a  rule 
for  a  new  trial  ought  not  to  be  grant- 
ed, although  some  observations  made 
by  the  learned  judge  to  the  jury,  as 
to  what  would  constitute  fraud,  might 
not  be  legally  correct ;  but  in  such  a 
case  the  Court  will  grant  a  rule  to 
enter  a  nonsuit.     Atkinson  v.  Pocock^ 

796 

(8).  Entering  Judgment  on  Cognovit. 

A  plaintiff  may  enter  up  judgment 
on  a  cognovit  given  before  appearance, 
and  upon  which  no  step  has  been 
taken  for  more  than  a  year,  without 
first  giving  a  term's  notice,  or  obtain- 
ing leave  of  the  Court  or  a  judge. 
Thompson  v.  Langridge,  351 
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(9).  On  Rule  Absolute  for  Judgment 
on  Scire  Facias,  at  the  suit  of  Exe- 
cutors* 

An  affidavit  in  support  of  a  rule 
absolute  for  judgment  on  a  scire  fa- 
cias, at  the  suit  of  executors,  must 
shew  that  probate  has  been  granted 
to  them.     Foffel  y.  Thompson^        60 

(10).  Appearance  to  revert  Outlawry 
for  Error  in  fact. 

A  party  may  appear  by  attorney  to 
reyerse  an  outlawry  for  error  in  fact. 

The  rule  in  this  respect  is  the  same 
in  the  Exchequer  as  it  is  in  the  other 
courts.     Craiff  v.  Levy,  570 

PRIVILEGE. 
See  Member  of  Parliament. 

■ 

PROHIBITION. 

See  Small  Debts  Act,  (2). 

PROMISSORY  NOTE. 

See  Pleading,  (II). 

(1).  Agreement  for  Renewal  of 

H.  haying  adyanced  large  sums  of 
money  to  the  defendant,  on  account 
of  certain  estates  in  the  West  Indies, 
of  which  they  were  joint  owners,  re- 
ceiyed  from  the  defendant  two  pro- 
missory notes,  to  the  amount  of  ^3000, 
upon  an  agreement  which  contained 
the  following  terms  : — **  Should  the 
crops  (of  the  estates)  not  come  for- 
ward in  time  to  proyide  for  these 
notes,  I  shall  expect  to  haye  them  re- 
newed for  such  period  as  may  be  found 
necessary  from  the  condition  of  the 
properties."  The  crops  proyed  un- 
productiye,  and  the  notes  were  re- 
newed three  times  :  the  present  action 
was  brought  on  the  third  renewed  note, 
which  had  been  indorsed  to  the  plain- 
tiffs with  a  knowledge  of  the  agree- 
ment:— Heldj  that  the  agreement 
stipulated  for  one  renewal  only,  and 


that  the  plaintiffs  were  entitled  to  re- 
coyer.     Innes  y.  Munro,  473 

(2).  Payable  at  a  particular  Place. 

A  declaration  stated,  that  the  de- 
fendant made  his  promissory  note,  and 
thereby  promised  to  pay  to  the  plain- 
tiff, "  by  the  name  and  addition  of 
Miss  Jessie  Hope,  at  10,  Duncan - 
street,  Edinburgh,"  the  sum  of  £200, 
&c.  Ayennent,  that  the  plaintiff  was 
always  ready  and  willing  to  receiye 
the  said  sum,  according  to  the  tenor 
and  effect  of  the  note,  of  which  the 
defendant  had  notice.  Breach,  non- 
payment I'^Heldy  on  general  demur- 
rer, that  this  was  a  note  payable  at  a 
particular  place,  and  that  the  declara- 
tion was  bad  for  want  of  an  ayerment 
of  presentment  at  that  place.  Spimd^ 
ler  y.  Grellett,  384 

(3).  Indorsement, 

H.  indorsed  a  promissory  note,  but 
did  not  deliver  it.  After  the  death 
of  H.,  his  executor  deliyercd  the  note 
to  the  plaintiff : — lieldy  that  the  plain- 
tiff had  no  title  to  sue  on  the  note. 
Bromage  y.  Lloyd,  32 

RAILWAY  COMPANY. 

See  Attorney,  (2). 
Pleading,  I,  (9). 
Practice,  (2),  (6),  (7). 
Stamp,  (1),  (2). 

(1).  Action  by  Allottee  of  Shares  to 
recover  back  Deport. 

1 .  An  allottee  of  shares  in  a  railway 
company  provisionally  registered,  paid 
a  deposit  of  21.  I2s,  6d,  per  share,  and 
signed  the  subscribers'  agreement, 
which  gaye  the  provisional  directors 
power  to  carry  on  the  undertaking  or 
any  part  of  it,  or  to  abandon  the  whole 
or  any  part  of  it ;  and  out  of  the  monies 
which  should  come  to  their  hands  by 
way  of  deposit  or  otherwise,  to  make 
such  deposits  or  investments  as  might 
be  required  by  the  standing  orders  of 
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Parliament,  and  also  to  pay  salaries, 
&c.,  and  also  the  costs  of  obtaining 
actd  of  IVliament,  &c^  and  generally 
to  apply  such  monies  in  paying  and 
satisfying  all  other  costs,  expenses,  or 
liabilities  which  they  might  incur  in 
relation  to  the  undertaking.  The 
scheme  proved  abortive,  and  the  com- 
pany was  dissolved  under  the  provi- 
sions of  the  9&  10  Vict.  c.  2a  In 
an  action  to  recover  back  the  deposit 
— Held,  that  the  plaintiff,  by  execut- 
ing the  deeds,  had  authorised  the  di- 
rectors to  dispose  of  the  money,  and 
therefore  could  not  recover  back  any 
part  of  the  deposit.    Garwood  v.  £de, 

264 

2.  The  plaintiff  signed  an  applica- 
tion for  shares  in  a  railway  company 
provisionally  registered.  The  appli- 
cation contained  the  usual  undertaking 
to  sign  the  subscribers'  agreement  and 
parliamentary  contract  when  required. 
The  plaintiff  had  no  letter  of  allotment, 
but  having  paid  the  deposit,  received 
scrip  certificates  in  the  usual  form, 
stating,  that  **  the  subscribers'  agree- 
ment and  parliamentary  contract  had 
been  sigpaed  by  the  person  to  whom 
the  certificate  was  issued."  The 
plaintiff,  in  fact,  never  signed  either 
the  subscribers'  agreement  or  par- 
liamentary contract.  The  scheme 
having  proved  abortive ;  in  an  action 
to  recover  back  the  deposit— ^f/c?, 
that  the  plaintiff  had  placed  himself 
in  the  same  situation  as  if  he  had 
signed  the  subscribers'  agreement  and 
parliamentary  contract,  and  could  not 
recover.     Clements  v.  Todd,        268 

3.  Where  an  allottee  of  shares  in 
a  joint-stock  company,  which  is  after- 
wards abandoned,  seeks  to  recover 
back  the  deposit  paid,  as  upon  a 
failure  of  consideration,  he  must  give 
in  evidence  the  letter  of  allotment. 
Clarke  v.  Chaplin,  26 

4.  In  an  action  by  an  allottee  of  a 
railway  company  for  the  recovery  of 
his  deposit,  it  appeared  that  the  com- 
pany issued  a  prospectus,  which  stated 


the  capital  to  consist  of  60,000  shares 
of  £25  each,  and  the  plaintiff,  after 
having  paid  his  deposit,  executed  the 
subscribers'  agreement,  which  con- 
tained the  usual  terms  as  to  the  dispo- 
sition of  the  deposits:  at  the  time 
when  he  executed  the  deed,  the  de- 
posits upon  18,160  shares  only  had 
been  paid,  although  35,000  shares 
had  been  allotted,  which  fact  was  not 
communicated  to  him: — Held,  that 
the  withholding  of  the  above  fact  did 
not  amount  to  such  a  fraud  as  to 
avoid  the  deed,  and  that  the  plaintiff 
was  not  entitled  to  recover  back  his 
deposit.     Fane  v.  Cobbold,  798 

(2).  Liability  of^  to  make  Compenaa- 
tion  be/ore  entering  on  Close  to 
make  Tunnel. 

Trespass  for  breaking  and  entering 
the  plaintiff's  close,  and  making  a 
tunnel  through  the  same.  Plea,  that 
the  close  was  a  public  highway,  and 
that  the  defendants,  by  an  act  of  Par- 
liament, were  incorporated  for  the 
purpose  of  making  and  maintaining  a 
railway;  that,  before  the  passing  of 
the  said  act,  certain  plans  and  sections 
of  the  railway,  shewing  the  lines  and 
levels  thereof,  and  also  books  of  refer- 
ence containing  the  names  of  the 
owners  of  the  land  through  which  the 
same  was  intended  to  pass,  had  been 
deposited  with  clerks  of  the  peace; 
that  by  the  said  act  it  was  enacted, 
that,  subject  to  the  provisions  of  that 
act  and  the  Companies  Clauses  Con- 
solidation Act  and  Railway  Clauses 
Consolidation  Act,  it  should  be  lawful 
for  the  defendants  to  make  and  main- 
tain the  railway  in  the  line  and  upon 
the  lands  delineated  and  described  on 
the  said  plans  and  in  the  books  of  re- 
ference, and  to  enter  upon,  take,  and 
use  such  of  the  said  lands  as  should 
be  required  for  that  purpose ;  that  the 
said  close  in  which  &c.  was  delineat- 
ed and  described  on  the  said  plans  and 
in  the  books  of  reference,  and  was  and 
is  such  public  highway  as  aforesaid, 
o  o  o  2 
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whereupon  the  defendants  at  the  said 
time,  when  &C.,  under  and  by  virtue 
of  the  said  acts,  entered  upon  the  said 
close  in  which  &c.,  under  the  siu-face 
thereof,  in  order  to  make  and  did 
then  so  make,  under  the  said  highway, 
a  tunnel,  doing  as  little  damage  as 
could  be,  and  in  so  doing  dug,  exca- 
vated, and  bored  the  close  of  the 
plaintiff,  and  made  the  tunnel  in  the 
declaration  mentioned,  as  they  law- 
fully might  for  the  cause  aforesaid. 
Replication,  that  the  close  was  re- 
quired to  be  purchased  and  perma- 
nently used  for  making  and  perma- 
nently maintaining  the  railway ;  that 
the  plaintiff  being  the  owner  of  the 
close  for  a  term  of  years,  subject  to 
the  user  of  the  same  as  a  public  high- 
way, did  not  at  any  time  consent  that 
the  defendants  might  enter  upon  or 
take  the  close,  nor  did  the  defendants 
give  any  notice  to  the  plaintiff  to  sell 
and  convey  or  release  the  same  to 
them,  or  that  they  required  the  same ; 
nor  did  the  defendants  pay  the  plain- 
tiff, or  deposit  in  the  Bank,  any  pur- 
chase-money or  compensation  for  the 
interest  of  the  plaintiff  therein ;  that 
the  defendants  did  not  enter  on  the 
close  for  the  purpose  of  merely  sur- 
veying or  taking  levels,  &c.,  but  for 
the  permanent  using  and  taking  the 
same  to  their  own  use ;  and  at  the 
said  time,  when  &c.,  and  thence 
hitherto,  have  used  and  now  perma- 
nently use  the  close  of  the  plaintiff  for 
the  permanent  purpose  of  the  railway. 
On  demurrer  to  the  replication — 
Heldf  that  the  plea  afforded  no  justi- 
fication, inasmuch  as  the  defendants 
were  bound,  under  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict,  c  18, 
to  make  compensation  before  entering 
upon  the  dose.  Ramsden  v.  The 
Manchestery  South  Junction,  and  Al- 
irineham  Railway  Company^         728 

(3).  Prohibited  ActSpeeial 
Damage, 

A  declaration  stated,  that,  before 


and  at  the  time  of  the  passing  of  the 
1  Vict,  c  cvii,  the  plaintiff  was,  aod 
has  ever  since  been,  the  owner  of  a 
ferry  across  the  Mersey,  from  Tran- 
mere,  in  the  county  of  Chester,  to 
Liverpool,  and  that  by  the  said  act  the 
defendants  were  empowered  to  make 
a  railway,  with  all  necessary  stations 
and  works  connected  therewith,  com- 
mencing at  Brook-street,  in  the  city 
of  Chester,  and  terminating  at  or  netr 
a  certain  place,  marked  No.  34,  in  the 
plan  deposited,  as  in  the  act  of  Par- 
liament is  mentioned,  being  at  or  near 
Grange-lane,  in  Birkenhead.  It  then 
set  out  a  section  of  the  act,  whereby 
the  company  where  prohibited  from 
making  a  railway  from  the  station  at 
or  near  Grange-lane,  to  or  to  com- 
municate with  Woodside  Ferry,  nntil 
a  branch  railway  should  have  been 
made  from  the  main  line  to  Birken- 
head and  Tranmere  Ferries.  The 
declaration  then  alleged  that  the  de- 
fendants wrongfully  and  frandulentlj, 
and  for  the  purpose  of  evading  the  act, 
opened  a  railway  from  the  station  at 
Grange-lane  to  and  to  communicate 
with  the  shore  of  the  Mersey,  in  the 
township  of  Birkenhead,  between 
Woodside  Ferry  and  Birkenhead 
Ferry,  and  near  Woodside  Ferry,  and 
conveyed  passengers  and  merchandise 
along  the  same  to  the  said  station  at 
Grange-lane,  although  no  branch 
railway  had  been  made  from  the  main 
line  to  Tranmere  Ferry,  in  contempt 
of  the  act  of  Parliament  and  to  the 
plaintiff's  damage  of  ^0,000.  On 
general  demurrer  —  Held,  that  the 
declaration  w^  bad,  as  it  did  not  con- 
tain any  averment  that  the  defendants 
made  a  railway  to  or  to  communicate 
with  Woodside  Ferry,  or  anythmg 
necessarily  equivalent  to  such  an 
averment.  But,  that  if  it  had  con- 
tained such  an  averment,  the  action 
might  have  been  sustained  without 
any  allegation  of  special  damage,  the 
act  prolubited  not  being  one  merely 
affecting  the  public,  but  an  act  obvi- 
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ously  prohibited  for  the  special  pro- 
tection of  a  particular  individual. 
Chamberlaine  v.  The  Chester  and 
Birkenhead  Railway  Company^     870 

(4).  Reeponsibility  of  Broker  for 
Non-delivery  of  Scrip. 

The  defendant,  who  resided  some 
distance  from  Liverpool,  authorised 
the  plaintiff,  a  broker  there,  to  sell 
for  him  twenty  railway  scrip  shares. 
The  plaintiff  sold  them  to  C,  another 
broker  of  Liverpool.  The  scrip  shares 
were  not  delivered  on  the  day,  and  C. 
bought  twenty  other  scrip  shares  at 
the  market  price,  and  claimed  the  dif- 
ference between  the  contract  and  the 
market  price.  The  plaintiff  paid  him 
the  difference,  and  brought  an  action 
for  money  paid  to  recover  this  sum. 
It  was  proved  to  be  the  usage  amongst 
brokers  at  Liverpool,  to  be  responsible 
to  each  other  upon  these  contracts, 
and  there  was  evidence  that  the  de- 
fendant was  cognizant  of  this  usage  : 
— Held,  that  the  defendant  was  liable. 

Semhle,  per  Parke,  B.,  and  Rolfe, 
B.,  that  the  defendant's  knowledge  of 
the  usage  was  immaterial.  Bayliffe 
V.  Buiterworthy  425 

(5).  Forgery  of  Scrip  Certificate, 

A  scrip  certificate  in  a  railway 
company  is  not  an  "  accountable  re- 
ceipt," nor  an  ^<  acquittance  or  re- 
ceipt,*' within  the  meaning  of  the 
11  Geo.  4  &  1  Will.  4,  c  66,  s.  10; 
therefore  the  forgery  of  such  docu- 
ment is  not  a  felony,  but  a  misde- 
meanor only.  Clarke  y.NeiMamy  131 

RATE. 

(1).  Where  Houees '' within  a  Street"' 
for  the  purpose  of  rating. 

By  stot.  1 1  Geo.  3,  c.  15,  "  for  better 
paving  High-street)  Whitechapel,  and 
removing  obstructions  and  annoyances 
therein,"  commissioners  appointed  un- 
der that  act  were  empowered,  for  de- 
fraying the  charges  and  expenses  at- 


tending the  execution  of  the  act,  to  rate 
all  and  every  person  and  persons  who 
do  or  shall  inhabit,  hold,  occupy,  pos- 
sess, or  enjoy  any  house,  shop,  ware- 
house, cellar,  vault,  or  other  tenement 
''  within  the  said  street^ 

The  Metropolis  Paving  Act,  57  Geo. 
3,  c.  29,  s.  24,  enacts,  that  rates  for 
paving  or  repairing  the  pavements  of 
the  said  streets  or  public  places  in  any 
parochial  or  other  district,  by  virtue 
of  any  local  act,  or  of  the  said  act, 
shall  be  laid  '*  upon  all  persons  who 
shall  inhabit,  hold,  occupy,  be  in  pos- 
session of,  or  enjoy  any  messuages, 
tenements,  lands,  grounds,  coach- 
houses, stables,  cellars,  vaults,  houses, 
shops,  warehouses,  or  other  buildings 
or  hereditaments,  situate  or  being 
within  any  of  the  streets  or  places 
within  the  said  parochial  or  other 
district." 

To  the  north  of  High-street,  White- 
chapel, and  communicating  vnth  the 
street  by  means  of  a  covered  gateway, 
there  is  a  yard  called  the  '*  Kent  and 
Essex  Yard,"  around  which  are  several 
dwelling-houses,  warehouses,  stables, 
sheds,  a  booking-office,  and  other 
building^.  The  yard,  (with  the  ex- 
ception of  the  width  of  the  gateway), 
and  all  the  dwelling-houses,  &c.,  round 
the  same,  are  situate  at  the  back  of 
several  houses  and  premises  which 
front  High-street.  The  entrance  into 
the  yard  is  through  carriage-gates  and 
along  a  covered  gateway.  No  part  of 
the  yard  was  ever  paved  or  repaired 
by  the  commissioners,  nor  had  they, 
within  the  yard,  at  any  time  exercised 
any  of  the  powers  conferred  on  them 
by  the  above  acts. 

Held,  that  the  occupiers  of  the  yard 
and  houses  therein  were  liable  to  be 
rated  in  respect  of  the  paving  and  re- 
pairing of  High-street,  the  premises 
being,  for  that  purpose,  '<  within  the 
street,"  inasmuch  as  they  had  a  front- 
age on  the  street,  and  their  sole  com- 
munication was  with  the  street.  Bad' 
deley  v.  Gingell,  319 
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(2).  Validity  of  Chapel-Rate — when 
to  he  questioned, 

A  chapel-rate  was  laid  on  the  land- 
holders of  the  chapelry  only,  exclu- 
sively of  the  holders  and  occupiers  of 
mills  and  houses : — Heldy  that  an  oc- 
cupier of  land  within  the  chapelry, 
who  did  not  object  to  the  rate  before 
the  justices  when  summoned  for  non- 
payment, could  not  question  its  vali- 
dity in  an  action  of  replevin,  after  dis- 
tress on  his  goods  under  the  justices' 
warrant. 

A  chapel-rate,  duly  made,  but  ob- 
jected to  from  extrinsic  circumstances, 
can  only  be  questioned  in  the  eccle- 
siastical court.    * 

An  order  of  justices  for  payment 
of  chapel-rate  need  not  state  that  the 
proceedings  were  taken  *<  on  oath.** 
Ranubottom  v.  Duckworth^  506 

(3).  Construction  of  Local  Act, 

1.  Trespass  for  breaking  and  en- 
tering plaintiff's  mill,  and  taking  his 
goods.  Plea,  under  1  Vict.  c.  79, 
(local),  that  defendants,  as  commis- 
sioners under  the  act,  completed  one 
of  three  reservoirs  mentioned  there- 
in ;  that  plaintiff's  mill  was  benefited 
*  by  the  supply  of  water  therefrom ;  that 
a  certain  rate  was  made,  and  that 
the  trespass  was  committed  and  the 
goods  were  taken  as  a  distress  for 
nonpayment  of  the  rate.  Replication, 
that  only  one  reservoir  had  been  com- 
pleted. The  act  was  for  making  and 
maintaining  reservoirs  upon  the  tri- 
butary streams  of  the  river  Etherow, 
otherwise  the  Mersey,  in  the  parish 
of  Glossop,  in  the  county  of  Derby, 
for  more  effectually  and  regularly  sup- 
plying with  water  the  mills,  manufac- 
tories, and  works  on  the  said  tributary 
streams  and  rivers.  The  preamble  of 
the  act  recites  that  certain  manufac- 
turing trades  were  extensively  carried 
on  along  the  tributary  streams  of  the 
river  Etherow,  otherwise  the  Mersey, 
and  along  the  said  river,  aud  that  great 


inconvenience  was  felt  by  persona  en- 
gaged in  those  trades  £rom  the  supply 
of  water  being  inadequate  to  propel 
the  machmery  of  their  mills,  &c  situ- 
ated thereon ;  and  that  such  inconve- 
nience would  be  greatly  removed  by 
the  construction  of  proper  reservoirs 
for  creating  a  r^^lar  supply;  and 
that  there  were  three  eligible  situa^ 
tions  for  such  reservoirs  in  three  nar- 
row valleys  in  the  township  of  Glos- 
sop, Whitfield,  Simmondley,  and  Chu- 
nal,  in  the  parish  of  Glossop,  through 
which  the  said  tributary  streams,  called 
&c.,  run,  by  which  the  mills,  &C., 
might  be  regularly  supplied  with  water ; 
and  that  it  would  be  of  great  advan- 
tage to  the  occupiers  of  the  mills,  &c., 
and  of  the  lands  adjoining,  and  to  the 
public,  if  the  object  were  accomplished. 
The  style  of  the  corporation  to  be 
'*  The  Commissioners  of  the  Glossop 
Reservoirs."  By  s.  18,  the  persons 
qualified  to  vote  at  meetings  are  the 
occupiers  rated,  or  who  would  be  liable 
to  be  rated,  if  the  reservoirs  to  be 
made  were  then  actuallv  made  and  in 
use.  By  s.  33,  the  commissioners  are 
empowered  to  levy  rates  yearly^  or 
half  yearly,  upon  all  persons  who  shall 
occupy  any  part  of  the  said  tributary 
streams  or  river  Etherow,  and  the  falls, 
within  certain  limits,  in  certain  pro- 
portions. By  s.  34,  separate  rates  are  to 
be  levied  for  each  reservoir,  and  sepa- 
rate accounts  to  be  kept.  By  s.  39,  the 
commissioners  are  to  appoint  persons 
to  survey  and  ascertain  the  height  of 
falls,  and  degree  of  benefit  derived  by 
the  said  mills,  &c.  Sect.  38  enacts,  that 
*'  no  rate  shall  be  levied  or  assessed 
under  the  provisions  hereinbefore  con- 
tained until  the  said  reservoirs  shall 
be  actually  made  and  in  use,  and  water 
supplied  therefrom :" — Held^  that  the 
completion  of  one  reservoir  entitled 
the  comissioners  to  levy  a  rate  on  the 
persons  actually  benefited  by  it;  and 
therefore  that  the  plea  was  good. 
Sidehottom  v.  The  Commissioners  of 
the  Glossop  Reserwnrs,  177 
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2.  To  an  action  of  trespass  for 
breaking  and  entering  plaintiff's  mill 
and  taking  bis  goods,  tbe  defendants 
pleaded  a  justification  under  1  Vict. 
c.  79,  (local),  tbat  defendants,  as  com- 
missioners under  tbe  act,  completed 
one  of  tbree  reservoirs  mentioned 
tberein  ;  tbat  plaintiff's  mill  was  bene- 
fited by  tbe  supply  of  water  tberef  rom ; 
tbat  a  certain  rate  was  made,  and 
tbat  tbe  trespass  was  committed  and 
tbe  goods  were  taken  as  a  distress  for 
nonpayment  of  tbe  rate.  Tbe  plain- 
tiff replied,  tbat  only  one  reservoir  bad 
been  completed.  General  demurrer. 
Tbe  d8tb  section  enacts,  tbat  "  no  rate 
sball  be  levied  or  assessed  under  tbe 
provisions  bereinbefore  contained  un- 
til the  said  reeervoire  sball  be  actually 
made  and  in  use,  and  water  supplied 
tberefrom :" — Held^  on  error  in  tbe 
Excbequer  Cbamber,  (affirming  tbe 
judgment  of  tbe  Court  of  Excbequer), 
tbat,  upon  tbe  true  construction  of  tbe 
act,  tbe  completion  of  one  reservoir 
entitled  tbe  commissioners  to  levy  a 
rate  on  tbe  class  of  persons  men- 
tioned in  tbe  act  actually  benefited  by 
it;  and  tberefore  tbat  tbe  plea  was 
good.     15.,  (in  error),  611 

RECEIPT. 
See  Railway  Company,  (6). 

REPLEVIN. 
See  Rate,  (2). 

REPLICATION  DE  INJURIA. 
See  Pleading,  IV,  (2). 

SCHEDULE. 

See  Evidence,  (3). 

SCIRE  FACIAS. 

See  Pleading,  I,  (IS)- 
Practice,  (9). 

Form  of  Writ  on  Judgment  againat 
Public  Officer  of  Banking  Copart- 
nership, 

Tbe  Court  quasbed  a  writ  of  sci- 


fa.  on  a  judgment  recovered  against 
tbe  public  officer  of  a  banking  copart- 
nersbip,  wbicb  alleged  tbat  tbe  de- 
fendant was  a  member  <<  at  tbe  time 
of  tbe  commencement  of  tbe  action  in 
wbicb  tbe  judgment  was  obtained,  and 
at  tbe  time  of  tbe  recovery  and  giving 
of  tbe  judgment,  and  from  tbence  con- 
tinually bas  been  and  still  is  a  mem- 
ber."    Bankof  Scotland  y,  Fenwick J 

792 

SCOTCH  SEQUESTRATION 
ACT. 

Warrant  of  Protection, 

A  renewed  warrant  of  protection 
from  imprisonment  under  tbe  Scotcb 
Sequestration  Act,  2  &  8  Vict.  c.  41, 
may  be  sigpaed  either  by  tbe  sberiff  or 
sberiff-substitute.  Jones  v.  Jnstru" 
ther,  867 

SEDUCTION. 

When  Action  not  maintainable. 

An  action  for  seduction  cannot  be 
maintained  witbout  some  proof  of  loss 
of  service  tbereby;  therefore,  where 
it  appeared  that  the  defendant  bad  de- 
bauched the  plaintiff's  daughter,  and 
tbat  she  was  delivered  of  a  child,  but 
tbe  jury  found  tbat  the  child  was  not 
tbe  defendant's : — Heldy  tbat  tbe  jury 
were  rightly  directed  to  find  a  verdict 
for  the  defendant.  Eager  v.  Grim^ 
woody  61 

SET  OFF. 
See  Pleading,  III,  (7). 

SETTING  ASIDE  PROCEED- 
INGS. 

See  Attorney,  (1). 


SHERIFF, 

See  Evidence, 
Pleading, 

Right  of  to  detain  Prisoner  after  Be- 
ceipt  of  Order  for  Discharge, 

Tbe  defendant  who  was  in  custody 


5,  (2). 
h  I,  (8). 
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SLANDER. 


SMALL  DEBTS  ACT. 


at  Cambridge,  received  an  order  on  a 
Saturday  for  his  discharge :  this  was 
forwarded  to  the  under-sheriflF  at  Wis- 
beach.  On  the  next  day,  Sunday^  the 
gaoler  received  a  warrant  of  detainer 
under  a  writ  of  ca.  sa.,  which  had  been 
issued  the  day  before:— Held,  that 
the  sheriff  was  entitled  to  detain  the 
defendant  for  a  reasonable  time  after 
the  receipt  of  the  order,  for  the  pur- 
pose of  searching  his  office  for  writs, 
and  that  the  defendant  was  not  entitled 
to  his  discharge  under  29  Car.  2,  c. 
2i^,  s.  6,  on  the  ground  that  the  ser- 
vice of  the  warrant  on  Sunday  was 
void.     Samuel  v.  Buller,  439 

SLANDER. 

(1).   Words  spoken  of  a  Surgeon. 

A  declaration  stated  that  the  plain- 
tiff was  a  surgeon  and  accoucheur,  and 
in  that  character  had  attended  one  R. 
during  her  confinement ;  that  the  de- 
fendant, in  a  discourse  which  he  had 
with  R.,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  plain- 
tiff in  relation  to  his  said  profession 
and  business,  spoke  of  and  concerning 
&c.,  the  following  words : — "  I  wonder 
you  had  him  to  attend  you.  Do  you 
know  him  ?  He  is  not  an  apothecary ; 
he  has  not  passed  any  examination ; 
he  is  a  bad  character;  none  of  the 
medical  men  here  will  meet  him. 
There  have  been  many  inquests  had 
upon  persons  who  have  died  because 
he  attended  them."  The  defendant 
pleaded  not  guilty.  At  the  trial  the 
latter  words,  as  to  the  inquests,  were 
not  proved,  but  the  words  proved 
were,  "  several  have  died  that  the 
plaintiff  had  attended,  and  there  have 
been  inquests  held  on  them."  The 
judge  amended  the  declaration  ac- 
cordingly, and  a  verdict  was  found 
for  the  plaintiff : — Held,  on  motion  for 
a  new  trial,  that  the  judge  was  justi- 
fied in  making  the  amendment ;  also, 
that  the  words  as  amended  were  action- 
able, without  the  aid  of  any  innuendo 


to  explain  them  by  reference  to  ex- 
trinsic circumstances. 

Semble,  that  the  words,  '<he  is  a 
bad  character,  none  of  the  medical 
men  here  will  meet  him,'*  alone  were 
actionable,  as  importing  the  want  of  a 
necessary  qualification  for  a  surgeon 
in  the  ordinary  discharge  of  his  pro- 
fessional duties.     Southee  v.  Dennyj 

196 

(2).  Privileged  Cotmnunication, 

Under  statute  5  &  6  Vict  c  109, 
the  vestry,  on  precept  from  the  jus- 
tices, are  to  make  out  and  return  a 
certain  number  of  persons  within  the 
parish  qualified  and  liable  to  serve  as 
constables;  the  list  is  to  be  affixed 
on  the  church  door,  and  notice  given 
when  and  where  objections  wUl  be 
heard  by  the  justices,  who  are  em- 
powered, at  a  special  sessions,  to  strike 
out  of  the  list  the  names  of  persons 
not  qualified  or  liable  to  serve.  At  a 
vestry  held  in  pursuance  of  that  act, 
the  plaintiff's  name  was  inserted  in  the 
list  of  persons  qualified  and  liable  to 
serve,  and  he  attended  a  session  for 
the  purpose  of  being  sworn  in,  when 
the  defendant,  a  parishioner,  objected 
to  him,  and  made  a  statement  to  the 
justices,  in  the  presence  of  other  per- 
sons, imputing  perjury  to  the  plain- 
tiff. In  an  action  for  slander  the  jury 
found  that  the  defendant  made  the 
statement  bond  fide,  believing  it  to  be 
true : — Held,  that  the  statement  was 
properly  made  before  the  justices, 
and  was  a  privileged  communication. 
Kershaw  v.  Bailey,  743 


SMALL  DEBTS  ACT. 

(1).    Meaning  of  Term  "  Cause  of 

Action** 

The  6drd  section  of  the  Small 
Debts  Act,  9  &  10  Vict.  c.  95,  enacts, 
"  that  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action 
for  the  purpose  of  bringing  two  or 


SMALL  DEBTS  ACT. 
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more  suits  in  any  of  the  said  courts  :'* 
— Heldy  that  the  term  '^  cause  of  ac- 
tion "  meant  << cause  of  one  action" 
and  was  not  limited  to  an  action  on 
one  separate  contract. 

In  the  case  of  tradesmen's  hills,  in 
which  one  item  is  connected  with  an- 
other in  this  sense,  that  the  dealing  is 
not  intended  to  terminate  with  one 
contract,  hut  to  he  continuous,  so  that 
one  item,  if  not  paid,  shall  he  united 
with  another,  and  form  one  entire  de- 
mand, such  demand,  if  it  exceeds 
^0,  ceases  to  he  within  the  jurisdic- 
tion of  the  county  court. 

Therefore,  where  the  suh-contrac- 
tor  of  a  railway  company  gave  his 
workmen  tickets  or  orders  for  goods, 
which  were  supplied  by  the  plaintiff, 
and  the  latter  brought  228  actions  in 
the  county  court  against  the  defend- 
ant in  respect  thereof  for  sums  amount- 
ing in  the  aggregate  to  303^  I9«.,  the 
Court  granted  a  prohibition,  though 
one  claim  only  amounted  to  £5  and 
many  to  less  than  20«. 

Qu€erey  whether  the  6drd  section  of 
the  Small  Debts  Act  applies  to  all 
debts  which  could  be  comprised  in 
one  description  in  one  count  ? 

QiuBrCi  whether  a  prohibition  ought 
to  be  grranted  where  a  cause  of  action 
has  been  improperly  divided  into  seve- 
ral suits,  hut  the  aggregate  amount 
claimed  does  not  exceed  i620?  In  re 
Aykroydi  479 

(2).  Title  to  Corporeal  or  Incorpo- 
real  Hereditaments. 

By  a  local  act  of  Parliament  for  re- 
building a  certain  church,  trustees 
were  empowered  to  levy  rates  upon 
all  houses  in  the  parish,  one-half  to 
be  paid  by  the  landlord,  and  the  other 
half  by  the  tenant ;  the  tenants  to  pay 
the  whole  rate  in  the  first  instance, 
and  to  deduct  a  moiety  out  of  the 
rent ;  and  that  every  landlord  should 
allow  of  such  deduction  accordingly, 
notwithstanding  any  agreement  to  the 


contrary.  After  the  passing  of  this 
act,  a  lease  was  granted  in  the  parish 
to  a  tenant,  who  covenanted  to  pay  all 
parliamentary  and  other  taxes  and 
rates.  The  tenant  paid  the  full  rent 
and  the  rate,  but  the  landlord  refused 
to  deduct  a  moiety  of  it  from  the 
plaintiff,  on  the  ground  that  the  act 
only  applied  to  agreements  in  exist- 
ence at  the  time  it  was  passed.  The 
tenant  having  sued  the  landlord  in  a 
county  court  for  a  moiety  of  the 
amount  so  paid  for  rates: — Heldy 
that,  as  no  question  was  raised  as  to 
*'  the  title  to  any  corporeal  or  incor- 
poreal hereditaments,"  within  the  58th 
section  of  the  stat.  9  &  10  Vict.  c. 
95,  there  was  no  ground  for  a  writ  of 
prohibition. 

Semhle^  per  Parke,  B.,  that  the  act 
applied  only  to  agreements  entered 
into  before  it  came  into  operation. 
In  re  Knight,  802 

(3).  Action  in  Superior  Court, 

1.  The  129th  section  of  the  9  & 
10  Vict,  c.  95,  which  deprives  of 
costs  parties  who  sue  in  the  superior 
courts  for  causes  for  which  plaints 
might  have  been  entered  in  the  county 
court,  does  not  apply  to  an  action 
commenced  in  the  superior  court  after 
the  publication  of  an  order  in  council 
establishing  the  county  court,  but  be- 
fore the  appointment  of  either  judge 
or  clerk.     Parker  v.  Crouch,        699 

2.  The  1 29th  section  of  the  9  &  10 
Vict.  c.  95,  which  deprives  of  costs 
parties  who,  after  the  passing  of  that 
act,  sue  in  the  superior  courts  for 
causes  for  which  a  plaint  might  have 
been  entered  in  the  county  court,  does 
not  apply  to  an  action  commenced  in 
a  superior  court  after  the  passing  of 
that  act,  but  before  the  county  court 
was  established  by  order  in  council. 
Harries  v.  Lawrence,  697 

SPECIAL  DAMAGE. 
See  Railway  Company,  (3). 
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SURGEON. 


SURGEON  OF  COUNTY  GAOL. 


SPIRITS. 
See  Excise,  (2). 

STAMP, 

(1).  Letter  of  Allotment  of  Shares 
in  RaUway  Company. 

A.  applied  by  letter  for  shares  in  a 
railway  company,  and  thereby  under- 
took to  accept  the  shares  which  might 
be  allotted  to  him,  to  pay  the  deposit, 
and  to  sign  the  parliamentary  contract 
and  subscribers'  agreement.  In  an- 
swer to  this  he  received  a  letter,  al- 
lotting to  him  a  certain  number  of 
shares,  and  requiring  him  to  pay  the 
deposit  thereon  on  a  certain  day,  and 
stating  that  the  committee  reserved 
the  power  to  cancel  the  allotment, 
without  notice,  on  nonpayment.  In 
an  action  by  A.  to  recover  the  deposit, 
the  scheme  having  failed  —  Held^ 
that  the  letter  of  allotment  did  not 
require  a  stamp.    Vollane  v.  Fletcher, 

20 

(2) .  Receipt  of  Money  paid  as  Deposit. 

An  acknowledgment  by  a  banker 
of  the  receipt  of  money  paid  as  depo- 
sit by  an  allottee  of  shares  in  a  joint- 
stock  company,  does  not  require  a 
stamp.     Clarke  Y,  Chaplin,  26 

STATUTE  (LOCAL). 
See  Rate,  (1),  (3). 

SUITORS*  FUND. 
See  Annuity,  (2). 

SUNDAY. 

See  Sheriff. 

SURETY. 
See  Bankruptcy,  (2). 

SURGEON. 

See  Slander,  (1). 


SURGEON  OF  COUNTY  GAOL. 

By  14  Geo.  3,  c.  59,  s.  1,  justices 
in  quarter  sessions  assembled  were 
authorised  and  required  to  appoint  a 
surgeon,  at  a  stated  salary,  to  attend 
prisoners  in  gaol.  The  4  Geo.  4,  c. 
64,  (which  repealed  the  14  Geo.  d,  c. 
59,  so  far  as  related  to  the  gaols  of 
certain  enumerated  cities,  not  includ- 
ing '<  Ipswich,")  by  sect.  33  enacted, 
that  justices  in  general  or  quarter  ses- 
sions assembled  should  from  time  to 
time  appoint  a  surgeon  to  prisons 
within  their  jurisdiction  ;  and  it  should 
be  lawful  for  them,  after  such  ap- 
pointment, to  direct  a  reasonable  sum 
to  be  paid  as  salary  to  each  surgeon. 
The  5  &  6  Will.  4,  c  76,  s.  116, 
enacts  that  the  town  council  of  bo- 
roughs enumerated  in  the  4  Geo.  4, 
c.  64,  shall  thenceforth  have  all  the 
powers  which  justices  in  sessions  pos- 
sessed under  that  act ;  and  sect.  105 
enacts,  *Hhat  the  recorder  of  every 
borough  shall  hold  quarter  sessions  of 
the  peace,  at  which  he  shall  be  the 
sole  judge."  The  7  Will.  4  &  1  ^ict 
c.  78,  8.  38,  enacts,  *'  that  all  powers 
of  regulation  which  before  the  pass- 
ing of  the  5  &  6  Will.  4,  c.  76,  were 
possessed  by  the  justices,  and  all 
things  by  any  act  of  Parliament  pro- 
vided to  be  done  at  any  quarter  ses- 
sions, in  relation  to  the  regulation  of 
any  gaol,  should  be  exercised  by  the 
borough  justices,  who  should  for  that 
purpose  hold  a  quarter  sessions,  pro- 
vided that  no  order  of  the  justices, 
which  should  r  ure  the  expenditure 
or  payment  of  money,  should  be  of 
force  until  confirmed  by  the  council." 
.The  2  &  3  Vict.  c.  56,  extended  the 
provisions  of  the  4  Geo.  4,  c.  64,  to 
all  gaols. 

Held,  that  the  effect  of  the  7  WilL 
4  &  1  Vict.  c.  78,  was  to  restore  to 
the  borough  justices  the  power  which 
they  possessed  before  the  5  &  6  Will. 
4,  c.  76,  of  appointing  a  surgeon,  and 
that  the  2  &  3  Vict.  c.  56,  put  all 


TITHE  COMMISSIONEKS. 


TRIAL  AT  BAR. 


931 


borough  gaols,  with  reference  to  the 
4  Geo.  4,  c.  64>  on  the  same  footing 
with  the  gaols  of  the  boroaghs  there 
enumerated,  as  if  that  statute  had  ex- 
tended to  all  boroughs ;  and  therefore 
that  the  right  of  appointing  a  surgeon 
for  Ipswich  gaol  was  properly  exer- 
cised by  the  borough  justices.  Ham- 
mond  V.  Peacock^  41 

SWEET  SPIRITS  OF  NITRE. 

See  Excise,  (2). 

TITHE  COMMISSIONERS. 

Liability  of — Notice   of  Action  — 

Fenue, 

Case. — The  declaration  recited  that 
one  T.  A.,  deceased,  was  owner  of 
certain  lands,  subject  to  tithes ;  that, 
during  his  lifetime,  an  award  was 
made,  and  confirmed  by  the  tithe  com- 
missioners, of  the  sums  to  be  paid  in 
lieu  of  tithes ;  that  an  apportionment 
of  the  rent-charge  was  made,  and  all 
expenses  incident  thereto  were  paid 
without  dispute  or  difference ;  but  that 
defendants,  under  colour  of  their  of- 
fice of  Tithe  Commissioners,  and 
falsely  pretending  to  act  under  the 
authority  of  the  Tithe  Commutation 
Act,  wrongfully,  wilfully,  maliciously, 
and  oppressively  intending,  by  false 
pretexts,  and  by  a  wilful  and  unjust 
perversion  of  the  powers  of  the  act, 
to  compel  the  plaintiff  to  pay  to  one 
F.  a  sum  of  money  claimed  in  respect 
of  a  certain  award,  >to^  being  expenses 
incident  to  the  apportionment  of  the 
rent-charge  in  lieu  of  tithes,  and  wil- 
fully and  maliciously,  &c.  intending 
to  make  the  plaintiff  pay  a  certain 
sum  as  incident  to  the  expenses  of  the 
apportionment,  falsely,  and  without 
probable  cause,  made  a  certificate,  by 
which  it  was  certified,  that  a  certain 
sum  was  due  from  the  lands  of  T.  A., 
deceased,  of  which  plaintiff  was  then 
owner,  for  expenses   incident  to  the 


apportionment,  touching  which  a  dif- 
ference had  arisen  between  the  plain- 
tiff and  F.  ;  the  declaration  then 
averred  that  no  difference  existed, 
and  that  the  sum  of  money  was  not 
due ;  and  that  all  expenses  had  been 
paid,  all  of  which  the  defendants  well 
knew  at  the  time  they  made  the  cer- 
tificate; that  afterwards,  the  defend- 
ants delivered  the  certificate,  in  order 
to  be  produced  before  two  justices,  in 
order  to  cause  the  amount  mentioned 
in  it  to  be  levied  on  plaintiff's  goods ; 
that  the  justices  gpranted  a  warrant  on 
the  production  of  the  certificate,  and 
a  distress  was  levied  upon  plaintiff's 
goods. 

The  defendants  pleaded,  that  the 
alleged  grievances  were  committed 
after  the  passing  of  stat.  6  &  7  Will. 
4,  c.  71,  and  5  &  6  Vict.  c.  97,  and 
that  the  alleged  grievances  were  com- 
mitted under  the  authority  of  the  first 
act,  and  that  no  written  notice  of  ac- 
tion had  been  given  one  month  before 
action.  Verification.  Second  plea: 
that  the  alleged  grievances  were  com- 
mitted after  passing  an  act  in  the  last 
plea  first  mentioned,  and  were  done 
under  the  authority  of  that  act,  and 
they  were  committed  in  the  county  of 
M.,  and  not  of  D.     Verification. 

Heldj  on  special  demurrer  to  the 
pleas,  that  they  were  good ;  and  that 
the  action  would  lie  and  was  proper 
in  form.     Acland  v.  Buller,  837 

TRESPASS. 
See  Costs,  (2). 

TRESPASSER  AB  INITIO. 
See  Pleading,  IV,  (1). 

TRIAL  AT  BAR. 

Writ  of  Oeto  vel  Decern  Tales. 

For  defect  of  jurors  on  a  trial  at 
bar,  a  rule  absolute  granted  for  a  writ 
of  octo  vel  decem  tales,  Buron  v. 
Benmafiy  769 
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WITNESS. 


WRIT  OF  SUMMONS- 


TROVER. 

See  Pleading,  I,  (12). 

TRUSTEE. 
See  Devisk,  (6). 

USAGE  OF  BROKERS. 
See  Railway  Company,  (4). 

USE  AND  OCCUPATION. 
See  Pleading,  III,  (1). 

USURY. 
See  Pleading,  III,  (9). 

VENDOR  OF  LAND. 
See  Lien. 

VERDICT. 

Alteration  of. 

The  Court  will  not  permit  a  party 
to  retain  a  verdict  upon  a  record  which 
has  heen  improperly  altered  hy  him. 
Suker  Y.  NeaUj  468 

WARRANT  OF  PROTECTION. 
See  Scotch  Sequestration  Act. 

WARRANTY. 
See  Charterparty. 

WHITECHAPEL  PAVING  ACT, 
11  GEO.d,  c.  15. 

See  Rate,  (1). 

WITNESS. 
See  Costs,  (1). 


AdmUMility  of  Evidence  affettxng 
Credit  of. 

In  an  information  under  the  reYe- 
nue  laws,  a  witness,  who  had  given 
material  evidence  as  to  the  fact  in 
issue,  was  asked,  on  cross-examina- 
tion, whether  he  had  not  said  that  the 
officers  of  the  Crown  had  offered  him 
a  hrihe  to  give  that  evidence.  He 
denied  that  he  had  ever  said  so: — 
Heidi  that  evidence  was  inadmissible 
to  show  that  he  had  made  such  a 
statement. 

4iu€eref  as  to  the  extent  to  which 
evidence  is  tdmissihle,  since  6  &  7 
Vict.  c.  85,  for  the  purpose  of  aflect- 
ing  the  credit  of  a  witness.  Attorney' 
General  v.  Hitchcock^  91 

WORK  AND  LABOUR. 
See  Pleading,  I,  (8). 

WRIT  OF  SUMMONS. 
Amendment  of. 

In  an  action  against  two  executors, 
the  Court  refused,  after  plea,  to  amend 
the  writ  of  summons,  hy  adding  the 
name  of  another  executor,  although 
the  Statute  of  Limitations  had  run 
since  the  commencement  of  the  suit. 
Quarey  if  the  amendment  would  have 
been  allowed  before  declaration  or 
plea? 

In  order  to  save  the  Statute  of 
Limitations^  the  Court  will  amend 
writs  of  summons  in  all  cases  where 
an  amendment  could  have  been  made 
under  the  old  process.  Goodckild  v. 
Leadham^  706 


END  OF  you  I. 
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